o SUPREME COURT DECISIONS

S I

‘Rep. of the Philippines, Plaintiff-appellant, vs. Damian P.
Ret, Defendant-appellee, G.R. No. L-13754, March 31, 1962, Pare-
des, J.

1. INCOME TAX; LIMITATION OF ACTION TO COLLECT;
THREE YEAR PRESCRIPTIVE PERIOD IN SECTION 51
'(d), NATIONAL INTERNAL REVENUE CODE, AS LIMIT-
ATION FOR THE GOVERNMENT TO COLLECT TAXES BY
SUMMARY PROCEEDINGS.—The three-year prescriptive
_period provided for in section 51 (d) of the National Inter-
nal Revenue Code was meant to serve as a Jlimitation
“on the right of the government to collect income taxes by
the summary methods of distraint and levy, said period to be
computed from the time the return is filed, or if there has
‘been a neglect or refusal to file one from the date the re-
turn is due, which is March 1st of the succeeding year. (Col-
let:tor vs. Zulueta, 63 O.G., 6532, Oct. 15, 1957).

2. ID.; ID.; ID.; CASES WHERE PRESCRIPTIVE PERIOD
'WERE MADE APPLICABLE.—The prescriptive period of
three years was intended to be a general limitation on the

right of the government to collect income taxes by summary ,

proceedings, irrespective of whether the tax-payer filed a
return or not, or whether his return was true and correct or
erroneous or fraudulent.”

3. ID.; ID.; SEC. 51 (d), NATIONAL INTERNAL REVENUE
. CODE DOES NOT PROVIDE PRESCRIPTIVE PERIOD FOR
COLLECTION OF INCOME TAX BY JUDICIAL ACTION;
SEC. 331 OF SAID CODE IS THE APPLICABLE PROVISION.
—Section 51 (d) of the National Internal Revenue Code,
which refers to the collection of income tax, does not pro-
vide for any prescriptive period insofar as the collection of
mcome tax by judiclal action is concerned, the prescriptive
period therein mentioned being merely applicable to collec-
tion' by sumunary methods, as interpreted by Supreme Court.
Considering this vold in the law applicable to income tax,
ahd bearing in mind that Sectlon 331 of the Code which pro-
vides for the limitation upon assessment and collection by
judicial action comes under Title IX Chapter II, which refers
to “CIVIL REMEDIES FOR COLLECTION OF TAXES,” it
may be concluded that the provisions of sald Section 331
are gemeral in character which may be considered suppletory
with regard to matters not covered by the title covering in-
come tax. In other words, Title II of the Code is a special
provision which governs exclusively all matters pertaining to
income tax, whereas Title IX, Chapter II, is a general pro-
vision which governs all internal revenue taxes in general,
which cannot apply insofar as it may conflict with the pro-
visions of Title II as to which the latter shall prevall, but
that in the absence of any provision in said Title II relative
to the period and method of collecdHon of the tax, the provi-
sions of Title IX, Chapter II, may be deemed to be supple-
tory in character. Hence, the Court of Tax Appeals did not
err in holding that the right of the Government to collect the
deficiency income taxes for the years 1945, 1946, and 1947
has already prescribed under section 331 of the National
Internal Revenue Code. (Coll. of Int. Rev. v. Bohol Land
Trans. Co. G.R, Nos. L-13099 & 13463, Apr. 2, 1960).

4. ID.; ID.; SEC. 332, NATIONAL INTERNAL REVENUE
CODE NOT APPLICABLE TO COLLECTION .OF INCOME
TAXES BY SUMMARY PROCEEDINGS; APPLICABLE TO
COLLECTION OF SAID TAXES BY COURT ACTION,—Sec-
tion 332 of the Internal Revenue Code does not apply to in-
come taxes if the collection of said taXes  will be made by
summary proceedings, because this is provided for by Seec-
tlon 51 (d) of said Code; but if the collection of iricome
taxes is to be effected by court action; then-section 332 will
be the controlling provision.

5. ID.; ID.; ALTERNATIVES GIVEN TO COLLECTOR OF IN-
TERNAL REVENUE UNDER SECTION 332, REVENUF
CODE, TO COLLECT INCOME TAXES —Upder Section 332,
National Internal Revenue Codr., the Collector of Internal
Revenue is given two alternatives: ( 1) to assess the tax
within 10 years. from the discovery of the falsity, fraud or
omissjon, pr (2) to file an. action in court for the collection
of such tax withoiit assessmept also within 10 years ,from
the discovery of the falsity, fraud, or omijssion. 1n the gase
at bar an assessment had been made and this fg{:,t has taken

:;out -the case from. the realms of the provisions of :section
332 (a) and placed it under the mandates of section 332 (c),
National Internal Revenue Code which is the law -applicable.
in the case at bar and general ‘enough to cover ;he present
situation.

6. ID.; PRESCRIPTION OF ACTION TO COLLECT INCQME
TAX; CASE AT BAR.—The Collector of Internal Revenug is-
sued income tax notices to appellee on Japuary 20, 1951,
urging to pay the sums mentioned therein but said appgllee
refused to pay the said amount. Upon recommendation of
the collector, appellee was prosecuted for a. violation of
sections of 456 (a), 51 (d), and 72 of the National Internal
Revenue Code, penalized under Section 73 of the same
(Criminal Cases Nos. 19037 and 19038). He pleaded .guilty
to the 2 criminal cases and was sentenced to be. fined for
each, After his conviction, on September 21, 1957, the
Republic of the Phillppines filed court action for the re-
covery of appellee’s deficiency taxes plus 5% surcharge
and 19 mnonthly interest. ‘Instead of answering the com-
plaint, he presented a motion .to dismlss, clalmmg that the
cause of actlon have already prescnbed "The lowe.r court
granted the motion to dismiss. The government filed a mo-
tion for reconsideration of the order which was demed on
March .10, 1958. . The Republic appealed. HELD: Under section
332 (c) of the National Internal Revenue Code, court action
for the collection of the income tax may be brought only
within 5 years from the date of the assessment of the tax.
It was only on Sep_tember 5, 1957, that the action was
filed in Court for the collection of alleged deficiency income
tax — far beyond the 5 year period.

7. ID.; ID.; PENDENCY OF CRIMINAL CASE FILED AGAINST

TAXPAYER FOR VIOLATION OF PROVISIONS OF INTER-
NAL REVENUE CODE DOES NOT PROHIBIT FILING OF
CIVIL ACTION FOR COLLECTION OF TAXES.—The defend-
ant-appellee was prosecuted for two criminal cases for a
violation of sections 45 (a), 51 (d), and 72 of the National

U. S. COURT . .. (Continued from page 20)

76 S.Ct. 659, 100 L.Ed. 874, “that the rule in the Federal courts
is that an appellate court may reverse, if at all, for excessiveness
of verdict only where the verdict is so grossly excessive or mon-
strous as to demontrate clearly that the trial court has abused
its discretion In permitting it to stand.” See Affolder v. New

York, C. & St. L. R. Co., 1950, 339 U.S. 96, 101, 70 C. Ct. 509,
94 L. Ed. 683. On the whole record we cannot say that the
action of the District Judge who tried the case and heard the
post-trial motions constitutes an abuse of discretion or that
appellate action with respect to damages is tequu'ed.

Affirmed.
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Internal Revenue Code, penalized under Section 73, thereof.
He pleaded guilty to the two cases and was sentenced to pay
a fine of P300.00 in each. Plaintiff-appellant argues that
during the pendency of the criminal cases, it was prohibited
from instituting the civil action for the collection of the
deficlency taxes. HELD: This contention is untenable. The
present complaint against the defendant-appellee is not for
the recovery of civil liability arlsing from the offense of
falsification; it is for the collection of deficiency income
tax.

8. ID.; ID,; PRESCRIPTION; FILING OF CIVIL ACTION
FOR COLLECTION OF CIVIL LIABILITY ARISING FROM
CRIMINAL OFFENSE DOES NOT SUSPEND RUNNING OF
PRESCRIPTIVE PERIOD TO FILE CIVIL SUIT TO COLLECT
TAXES.—The provisions of Section 1, Rule 107, Rules of
Court that “after criminal action has been commenced, no
clvil action arising from the same offense can be prosecuted”
is not applicable. The criminal cases filed against the ap-
pellee would not affect, one way or another, the running of
the prescriptive period for the commencement of the civil
suit to collect taxes. The criminal actions are entirely sepa-
rate and distinct from the sald civil suit. There is nothing
in the law which would have stopped the Collector of In-
ternal Revenue from filing the civil suit slmultaneously with
or during the pendency of the criminal cases. Assuming the
applicability of the rule, at most, the prosecution of the
civil action would be suspended but not its filing within the
prescribed period. '

9. ID.; ID.; ID.; SUSPENSION OF THE RUNNING OF STATU-
TORY LIMITATION FOR THE COLLECTION OF TAXES.—
Section 332 of the Tax Code provides “the running of the
statutory limitation x x x shall be suspended for the period
during which the Collector of Internal Revenue is prohibited
from making the assessment, or beginning distraint or levy
or a proceeding in court, and for sixty days thereafter”.
In the case at bar, the Collector of Internal Revenue was
not prohibited by any order of the court or by any law
from commencing or filing a proceeding in court to collect
the taxes in question.

10. ID.; ID.; ID.; AGREEMENT THAT MAY SUSPEND THE
RUNNING OF PRESCRIPTIVE PERIOD TO COLLECT IN-
COME TAXES.—In the case of Collector vs. Solano, G.R.
No. L-11475, July 31, 1958, it was held that the only agree-
ment that could have suspended the running of the pres-
criptive period to collect income taxes was a written agree-
ment between Solano and the Collector, entered before the
expiration of the five (5) year prescritive period, extending
the perlod of limitations prescribed by law sec. 322[c] N. L
R. C.) which “Rule is in accord with the general lJaw on pres-
cription that requires a written acknowledgment of the debt-
or to renew the cause of action or interrupt the running of
the Umitation period (Act 190, sec. 50, new Clvil Code, Art.
1155”. In the instant case. there is no such written agree-
ment, and there was nothing to agree about. The letter of
demand by the Collector on January 13, 1951, was made
prior to the issuance of the assessment notice to the defend-
ant appellee, made on January 20, 1951, from which date,
the 5 year period was to be counted. The letter of demand
could not suspend something that started to run only on
January 20, 1951.

11.'ID.; ID.; ID.; PRESCRIPTIBILITY OF JUDICIAL ACTION
TO COLLECT INCOME TAX.—The very provisions of sections
331, 332 and 333 of the National Internal Revenue Code spe-
cially the last, support the theory of prescriptibility of a ju-
dicial action to collect income tax. To hold otherwise, would
‘render said provisions idle and useless. It is true that in
earlier decisions, there was a declaration to the effect that
the action to collect income tax is imprescriptible (Vina v.
Government, 63 Phil. 262; Phil. Sugar Dev. v.. Posadas, 68
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Phil. 216). More recent decislons, however, recognized the
prescriptibility of such actions. '

12. ID.; ID.; ID.; ID.;—"“The ‘judicial action’ mentioned in the
Tax Code may be resorted to within five (5) years from the
date the return has been filed, if there has been no assess-
ment, or within five (6) years from the date of the assess-
ment made within the statutory period, or within the period
agreed upon, in writing, by the Collector of Internal Revenue
and the taxpayer, before the expiration of said five-year
perlod, or within such extension of said stipulated period as
may have been agreed upon, in writing, made before the ex-
piration of the period previously stipulated, except that in
the case of a false or fraudulent return with intent to evade
tax or for fallure to file a return the judicial action may be
begun at any time within ten (10) years after the discovery
of the falsity, fraud or omission (Sections 331 and 332 of the
Tax Code)” Gancayco v. Coll. of Int. Rev. G.R. No. L-13323,
April 10, 1961).

DECISION
On February 23, 1949, Damian Ret filed .with the Bureau of
Internal Revenue his Income Tax Return for the year 1948, where
he made it appear that his net income was only P2,25253 with
no income tax liability at all. The BIR found out later that the
return was fraudulent since Ret’s income, derived fram his sales
of office supplies to different provincial government offices, to-
taled P94,198.76. The BIR assessed him P34,907.33 as deficiency

. income tax for 1948, inclusive of the 50% surcharge for render-

Ing a false and/or fraudulent return.

Defendant Ret failed to file his Income Tax return for 1949,
notwithstanding the fact that he earmed a net income of P150,-
447.32, also from sale of office supplies. His incame, as assessed
for tax purposes, showed a deficiency tax of P68,338.40 for 1949,
Inclusive of the 50% surcharge.

On January 13, 1961, the Collector of Internal Revenue de-
manded from Ret the payment of the above sums, but he failed
and/or refused to pay said amounts. On January 20, 1951, the
Collector issued income tax assessment notices to Ret, urging
him to pay the sums mentioned, but with the same result. _

Upon recommendation of the Collector, Ret was prosecuted
for a violation of Sections 45 [a], 51 [d] and 72, of the. N.L.LR.C.
penalized under Sec. 73, thereof (Crim. Cases Nos. 19037, and
19038. He pleaded guilty to the two (2) cases and was sentenced
to pay a fine of P300.00 in each.

After his conviction, on September 21, 1957, the Republic
filed the present complaint for the recovery of Ret’s deficiency
taxes in the total sum of P103,245.73, plus 5% surcharge and 1%
monthly interest. Instead of answering, he presented a motion to
dismiss on February 8, 1968, claiming that the “cause of action
had already prescribed.” The CFI headed down an Order, the
pertinent portions of which are reproduced below:

“There is no question that the assessment of the income
tax of the defendant for 1948 'and 1949 was made within the
period of limitation, that is; on or before January 20, 1951,
but the present suit to the collect the same was brought out-
side the five-year period, to wit, on September 5, 1957, count-
ed from the date of the assessment of said tax.

There can be no question that the above-quoted provi-
sions of Section 332, letter (c) of the National Internal Re-
venue Code, apply to all internal revenue taxes including in-
come tax. The language therein used is all-embracing, and
nowhere in said code is found any other provsion governing
collection of income tax by judicial action.

WHEREFORE, the five-year period fixed by law for the
filing of suit for the collection of income tax having already
expired, the plaintiff has no cause of action against the de-
fendant and the motion to dismiss should be and is hereby
granted, and the case is dismissed without pronouncement as
to costs.” :

Plaintiff’s motion for reconsideration of the above Order, was
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denied on March 10, 1958. It appealed.

The dominant issue raised in this appeal Is whether or not
appellant’s right to collect the income taxes due from appellee
through judicial action has already prescribed.

The basis of the motion to dismiss is section 332 of the Reve-
nue Code, which provides —

“(a) In the case of a false or fraudulent return with in-
tent to evade tax or of a failure to file a return, the tax may
be assessed, or a proceeding in court for the collection of
such tax may be begun wihout assessment, at any time
wtihin ten years after the discovery of the falsity, fraud,
or omission.

X X x X

(c) Where the assessment of any internal revenue tax
has been made within the period of limitation above pres-
cribed such tax may be collected by distraint or levy or
by a proceeding In court, but only if began (1) within five
years after the assessment of the tax, or (2) prior to the
expiration of any perlod for collection agreed upon in
writing by the Collector of Internal Revenue and the tax-
payer before the expiration of such five-year period. The
period so agreed upon may be extended by subsequent agree-
ments in writing made before the expiration of the period
previously agreed upon.”

The position of the Government may be stated as follows:—

1. The provisions of section 332 (c) of the N.L.LR.C. do not
apply to income taxes. It premised its argument on the ruling
in the case of Collector vs. Avelino and CTA (G.R. No. L-9202,
Nov. 19, 1956), wherein it was held that sections 331 and 332
of the Tax Code “x x X merely apply to internal revenue taxes
in general and not to income taxes, the collection of which is
specifically provided for under a different title of the same law.
x x x”; that the special provision alluded to is section 51 (d),
Title II, of ‘the Code,: whieh: refers only to the collection of in-
come tax thru the summary remedies of distraint and levy within
three years after the return was filed or should have been filed
(Collector v. Villegas, 56 Phil. 554; Collector v. Haygood, 65 Phil.
520; De la Vida v.Government, 65 Phil. 2656; Phil. Sugar Estate,
Inc. v Posadas, 68 Phil. 216; Collector v. A. P. Reyes, L-8685,
Jan. 31, 1957; Collector v. Zulueta, No. L-8840, Feb. 8, 1957), and
after the lapse of the three year period, collection of income
taxes must be had thru judicial actlon (Sec. 316 [b] N.IR.C.);
but in all these decisions, it is alleged, no mention of any period
of limitation for the collection of income tax thru judiclal action
has been made.

2. Even granting that section 332 (N.I.LR.C.) is applicable,
the Government is not barred from instituting the present ac-
tion, as shown by the very wordings of said section. It is claim-
ed that as appellee Ret had admitted that he filed a false and
fraudulent income tax return for 1948 and unlawfully falled to
file his income tax return for 1949, for which he pleaded guilty
in the two criminal cases heretofore mentioned, the collection of
the tax may be enforced by a proceeding in court within 10
years after the discovery of the falsity, fraud, or omission (see
also Avelino case, supra). And the present action was filed
within 10 years from the discovery of the falsity, fraud or omis-
sion (sec. 332 [2]) N.LR.C.

3. Further granting, that ‘section 332, aforecited ‘is appli-
<able, the Government claims that it is not barred from insti-
tuting the present action because the period within which to
collect the taxes due was suspended upon the filing of the two
informations against the defendant-appellee on May 29, 1952, and
began to accrue again from the receipt of the decision on April
20, 1956. In support of this contention, plaintiff-appellant cites
section 1, of Rule 107, Rules of Court and sec. 333 of N.LR.C.
These provisions state —

“SEC. I. Rules governing civil actions arising from of-
fenses—Except as otherwise provided by law, the following
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rules should be observed
x b4 X x
(b) Criminal and civil actions arlsing from the same
offense may be instituted separately, but after the criminal
action has been commenced, the civil action cannot be insti-
tuted untl] final judgment has been rendered in the criminal
action;

(c) After a criminal action has been commenced, no
civil action arising from the same offense can be prosecuted;
and the same shall be suspended, in whatever stage it may
be found, untll final judgment in the criminal proceeding
has been rendered”;

“SEC. 333. Suspension of running of statute.—The run-
ning of the statute of limitations provided in section three
hundred thirty-one or three hundred thirty-two on the mak-
ing of assessments and the beginning of distraint or levy or
a proceeding in court for collection, in respect of any defi-
ciency, shall be suspended for the perlod during which the
Collector of Internal Revenue is prohibited from making the
assessment or beginning distraint or levy or a proceeding
in court, and for sixty days thereafter.”

Under the above-quoted ‘provisions, it is alleged that from Jan-
uary 20, 1951 (date of assessment) to May 29, 1952 (date of
filing of the informations), there is an interval of 1 year, 4 months

.and 9 days, and from April 20, 1956 (date of decision in the

criminal cases which plaintiff-appellant assume to be the date
of receipt, as this does not appear) to September 4, 1957 (date
of filing of the complaint at bar), there is an intervening period
of 2 years, 4 months and 15 days; and in all, the Government
has only consumed a total of 3 years, 8 months and 24 days from
the date the income tax assessment notice was issued to the
date of filing of the complaint, of the 6 years prescribed by
law. The government further alleged that the Collector was pro-
hibited from golng to court for the collection of the taXes ‘due
from the defendant-appellee, in view of the filing of the two
criminal cases, the nature of which covered the subject-matter
of the civil complaint; and there was need for the criminal.
charges to be determined first by the lower court, before a civil
action for the collection of the tax could be resorted to. In
other words, it Is contended, that the filing of the criminal
actions constituted a prejudicial question which should be resolved
before the Civil Action for collection could be filed. And this
was the very thing the Government did in the instant case.
Moreover, the period of prescription was suspended because of
the written extra-judicial demand made by the Collector, citing
Art. 1155 of the N.C.C. in support thereof. ’

4. The Government submits also that the collection of in-
come tax thru judicial action is lmprescriptible, relying upon
certain rules of statutory construction and the decision of this
Court in the case of Estate of De la Vina, v. Government of the
Philippine Islands, 65 Phil. 263, holding that “x x x the statutes
of limitations do not run against the State; and this principle
is applicable to action brought for the collection of taxes (26
R.C.L., 338; 37 CJ., 711.)” The doctrine was reiterated in the
case of Philippine Sugar Estate Development Co. v. J. Posadas.
et al, 68 Phil. 222, declaring that “x x x when the taxpayer
paid the additional tax under protest and brought the corres-
ponding action to recover the protested additional payment,- the
collection became judicial and the right of the Collector of In-
ternal Revenue to effect the collection through that means has
not prescribed.”

5. Assuming arguendo, that the action is prescriptible, then
the provisions of Art. 1144 of the N.C.C. on prescription of ac-.
tions is applicable, inasmuch as aside from' sections 331, 332 and-
651 (d), there is no provision in the Revenue Code which deals
on the limitation of action for the collection of income tax thru
judicial action, The plaintiff-appellant argues that the .income
tax liablilities of the defendant-appellee being an obligation created.
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by law and that the right of action having accrued on January
20, 1951, the date of assessment, and. the complaint at bar hav-
ing been filed .on September 5, 1957, within the ten year period,
the cause of action has not prescribed.

After going over the law and jurisprudence pertinent to the
issues raised, we have come to the conclusion that the cause of
action has already prescribed.

- It is true that this Court has declared in the Avelino case
(1956, supra), that sections 331 and 332 of the Revenue Code
do not apply “to income taxes, the collection of which is speci-
fically provided for under a different title to the same law”.
But plaintiff-appellant overlooked the fact that this Court was
only referring to the collection of income tax by summary pro-
éeeding and not by court action. Clarifying this matter, in the
more recent case of Collector v. Solano & Court of Tax Appeals,
G.R. No. L-11475, July 31, 1958, this Court held.—

“k X x. The decision in the Avelino case was closely
followed by eur holding in. the case of Collector v. Zulueta,
53 O.G. No. 19, 6532, that the three-year prescriptive period
provided for in section 51 (d) of the Code was meant to serve
as a limitatlon on the right of the government to collect
income taxes by the summary methods of distraint and levy,
sald period to be computed from the time the return is filed
or if there has been a neglect or refusal to file one from the
date the return is due, which is March 1Ist of the succeeding
year., Thus our decision makes it clear that prescriptive pe-
riod of three years was intended to be a general limitation
on the right of the government to collect income taxes by
sAmmary proceedings, irrespective of whether the taxpayer
filed a return or not, or whether his return was true and
correét or erroneous or fraudulent”.

Agaln we declared —

“We notice, however, that Section 51 (d) of the Na.
tional Internal Revcnue Code, which refers to the collection
of ificome tax, doés not provide for any prescriptive period

" insofar as the collectlon of income tax by judicial action is
concéined, the’ prescriptive period therein mentioned being
merély applicable to collection by summary methods, as in-

" terpteted by this Court. Considering this void in the law

_applicable to income tax, and bearing in find that Section
331 of the Code which provides for the limitation upon as-
sessmént and collection by judiéial action ¢omes under Title
IX, Chapter II, which refers to “CIVIL REMEDIES FOR
‘COLLECTION OF TAXES”, we may conclude that the pro:
vistons of said Section 331 are gemeral in character which
may be considéred suppletory with regard to matters not
covered by the title covering income tax. In other words,
Title II, of the Codé¢ is a speeial provision which governs
exclusively . all matters pertaining to income tax, whereas
"Title. TX, Chapter' II, is a general provision which governs
. all internal revenue taxes in general, which cannot apply
insofar as it may conflict with the. provisions of Title II as
to which the latter -shall prevail, but that in the absence
of any provision in sald Title II relative to the period and

method of collection of the tax, the provisions of Title IX..

Chapter II, may be déemed to be suppletory in character.
Henee, in our opinion, the Court of Tax Appeals did not err

in holding ‘that the right of the Goverrnment to collect the

"t defictency Incomeé taxes for the years 1945, 1946 and 1947
-..1 has - alreddy préséribed under section 331 of the National

.....Inbernal .Révenue Code. x X x (Coll..of Int. Rev. v. Bohol

Land Trans. Co. G.R. Nos. L-13099 & 13463, April 2, 1960).

From all 6f which, it may be reasonably inferred that section
332 61 the Revenue Code does not apply to.income.taxes if the

cdollection of said taxes will be made by summary : proceedings,

becahisei this is provided for By Section 51 (d) aforementioned;
but if the collection of income taxes is to.:be .effected by court
action, ‘then sectiom 332 . -will be the:contrelling provision. It is

dlleged, however, that this Court did not mention any period of.
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limitation for the collection of income tax thru judicial action.
To this, it may be observed that it was unnecessary to do so
because the said section (332) has already so provided. In the
Solano case, it was declared, “Even so, section 332 (e) of. the
National Internal Revenue Code provides that such action .may
be brought only within five years from the time of the assess-
ment of the tax”. )

Plaintiff-appellant maintains that granting the applicability
of section 332, still, according to paragraph (e) thereto (supra),
it has 10 years from the discovery of the falsity, fraud or
omission within which to file the present action. Under said
section, the Collector is given two alternatives: (1) to assess the
tax within 10 years from the discovery of the falsity, fraud, or
omission, or (2) to file an action in court for the collection of
such tax without assessment also within 10 years from the . dis-
covery of the falsity, fraud, or omission. In the case at bar,
an assessment had been made and this fact has taken out the
case from the realms of the provisions of section 332 (e) ‘and
Placed it under the mandates of section 332 (c), (supra), whlch
is the law applicable hereon and general enough to cover " the
present situation.

As heretofore stated, the plaintiff-appellant made the assess-
ment on January 20, 1951 and had up to January 20, 1956 to
file the necessary action. It was only on September 5, 1957,
that the action was filed in Court for the collection of alleged

-deficiency income tax — far beyjond the b year period. This not-

withstanding, plaintiff-appellant argues that during the penden-
¢y of the criminal cases, it was prohibited from instituting the
civil action for the collection of the deficlency taxes. This con-
tention is untenable. The present complaint against the de-
fendant-appellee is not for the recovery of .civil liability arising
from the offense of falsification; it is for the collection of de-
ficiency income tax. The provisions of Section 1, Rule 107
(supra) that “after a criminal action has been commenced, no
civil action arising from the same offense can be prosecuted”,
is not applicable. The saild criminal cases would not affect,, -one
way or another, the running of the prescriptive period for the
commencement of the civil suit. There is nothing in the law
which would have stopped the plaintiff-appellant from filing this
civil suit simultaneously with or during the pendency of the
criminal cases. Assuming the applicablility of the rule; at most,
the prosecution of the civil action would be suspended but not
its filing within the prescribed period. Section 332 of the: Tax
Code provides “the runnming of the statutory limitatlon x x x
shall be suspended for the period during which the Collector: of
Internal Revenue is prohibited from making the assessment, .or
beginning distraint or levy or a proceedmg in court, and . for
sixty days thereafter”. As heretofore stated, the plamtlff-appel-
lant was not prohibited by any order of the court or by any
law from commencing or filing a proceeding in court. It is
also averred that the perfod of prescription for the collection
of tax was suspended because of the written extrajudicial de-

mand made by the Collector against the defendant-appellee, citing

Art. 1165 N.C.C. Again, in the Solana case, (supra), We held
that the only ag;eement that could have suspended the running
of the prescnpuve period was a written agreement between
Solano and the Collector, entered before the expiration of the
five (5) year prescriptive period, extending the period of limita-
tion prescribed by law (sec. 332 [c¢] N.LR.C.) which “Rule is in
accord with the general law on prescription that requires a writ-
ten acknowlédgment of the debtor to renew the cause of attion
or interrupt the running of the limitation period (Act. 190, sec.
50; new Civil Code, Art. 1155”. In the instant case, there is
no Such written agréement, and there was nothing to agree about..

The letter of demand by the Collector on JanUary 15, 1951, was
madé prior to the issuance of the assessment notice to the de-f

fehdhm-appellee, ‘made on January 20, 1951, from which date,
the 5 year period was to be counted. The: letter of demand
could not suspend something . that started to run only on Jan-
uar}' 20 1951. i L L -
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- “Fhe very provisions of sections 331, 332 and 3383 of the N.LR.C.
specially the last, heretofore quoted, support the theory of pres-
criptibility of a judicial action to collect income tax. To hold
otherwise, would render said provisions idle and useless. It is
true that in earlier decisions, there was a declaration to the
effect that the action to collect income tax is imprescriptible
(Vifia v. Government, 65 Phil. 262; Phil. Sugar Dev. v. Posadas,
68 Phil. 216). More recent decisions, however, recognized the
prescriptibility of such actions. Thus, it has been held: —

' “The ‘judicial action’ mentioned in the Tax Code may be
- resorted to within five (5) years from the date the return
has been filed, if there has been no assessment, or within
five (5) years from the date of the assessment made within
.the statutory period, or within the period agreed upon, in
writing, by the Collector of Internal Revcnue and the tax-
payer, before the expiration of said five-year period, or within
such extension of said stipulated period, as may have been
agreed upon, in writing, made before the expiration:of the
period previously stipulated, except that m the case of
& false or fraudulent return with intent to eVade tax or for
failure to file a return the judicial action may be begun at
any tlme withine ten (10) years after the discovery of the
falsity, fraud or omission (Sections 331 and 332 ‘of the Tax
.Code)”. (Gancayco v. Coll. of Int. Rev. G.R. No. L-13323,
April, 20 1961).

In view of the conclusions reached, it is deemed unneces- .

sary to pass upon the other issues raised.

The decision appealed from is affirmed, without special pro-
nouncement as to costs.

_« Bengzon, C.J., Bautista Angelo, Labrador, Concepcion, J.B.L.
Reyes, Barrera, Dizon and De Leon, concurred.
Padilla, J., took no part.

II .
" Dasalla, et al, Petitloners-Appellants vs. City Attorney, of
Quezon City and Koh Respondents-Appellees, G. R. No. L-17338,
May: 30, 1962, Padilla, J.

1. CRIMINAL PROCEDURE; PREJUDICIAL QUESTION; CRI-
MINAL PROCEEDINGS CANNOT BE SUSPENDED DUR-
ING PERIOD OF PRELIMINARY INVESTIGATION ON
GROUND OF PREJUDICIAL QUESTION: CASE AT BAR. —
In an amended complaint dated June 9, 1959, filed in the
Court of First Instance of Rizal, Quezon City branch, the
petitioners alleged that on September 28, 1956 they were
induced to sign an instrument mortgaging their two par-
cels of land situated in Quezon City; that under the terms
and - conditions thereof the Philippine Bank of Commerce
was to grant them a loan of P8,500, and, for and in consl-
deration of P850, the Republic Surety & Insurance Co., Inc.
was to guarantee the payment of the loan; that in default
of such payment. the surety company bound itself to pay
it and was granted the right to foreclose the mortgage on
the two parecels of land; that on April 9, 1959 they found out
that the Philippine Bank of Commerce had not granted ‘any
loan to them and the Republic Surety & Insurance Co.. Inc.
had' not assumed any guaranty obligation; and that on
May 9, 1959, the defendants  twice atteifipted to enter for-
cibly -upon their property but falled because of police inter-
‘vention; and prayed that a writ of preliminary injunction
" issue to restrain the defendants from entering upon their
property;: that - the instrument purporting to constitute a
mortgage on their two parcels of land be declared null ‘and
vold; that transfer certificates of -title Nos. 23595 and 23696
in the mame of the Republic Surety & Insurance -Co., Inc.,
issued in lieu of their certificates of title, be cancelled;
that the extra-judicial foreclosure of the mortgage by’ the
stirety company -also. be..-declared hull and void; that the
' defendants Francisco Koh and the Republic Surety & In-
surance Co., Inc.’be ordered to pay them the sum of P10,000

January 31, 1963

LAWYERS JOURNAL

as moral damages and also the costs and for just and equit-
able relief (Annex B, Clvil Case No. Q—4328).

On May 15, 1959, the respondent Francisco T. Koh, as
president of the Republic Surety & Insurance Co., Inc.,
filed against the petitioners three complaints before the City.
Attorney of Quezon City for usurpation (I.S. No. 1893, An-
nex A), grave coercion (I.S. No. 1894, Annex A-1) and es
tafa (I.S. No. 1895, Annex A-2. On August 18, 1959, the
petitioners asked the Quezon City Attorney to suspend the
preliminary investigation of the criminal complaints on the
ground that there was a prejudicial question raised in a
civil action that had been filed by them and was pending
trial in the Court of First Instance of Rizal, Quezon City
branch (Annex C). On September 1, 1959, the Quezon
Assistant City Attorney set the resumption of the investiga-
tion for the 16th day of the same month and notified the
parties thereof “in view of certain points which need clari-
fication” and the petition to suspend the investigation would
be acted upon after the parties against whom the complaints
had been filed shall have been heard (Annex D). On Sept-
ember 14, 1969, the petitionters filed in the Court of Appeals
a petition for a writ of prohibition against the respondents,
the Quezon City Attorney and Francisco T. Koh, docketed
as CA-GR. No. 25313R (Annex E). On October 26, 1959,
the Court of Appeals denied the petition (Annex F). On
November, 1959, the Quezon Assistant City Attorney set
anew the resumption of the preliminary investigation of the
criminal complaints for November 27, 1957 at 3:00 pm. To
prevent him from proceeding with the preliminary inves-
tigation, on November 16, 1959 in the Court of First In-
stance of Rizal, Quezon City branch, the petitioners com-
menced a special civil action for prohibition against the
City Attorney of Quezon City and Francisco T. Koh (No.
4800). On January 13, 1960, the Quezon Assistant City At-
torney flled an answer to the petition for prohibition, and
on the same day respondent Francisco T. Koh, a motion to,
dismiss. On January 19, 1960, the petitioners objected to the
motion to dismiss. On May 20, 1960, the lower court dis-
missed the petition for lack of merit and froen that order.
the ,petitioners have appealed. Held: Granting that the pre-
judiclal question raised by the appellants be legally " cor-
rect still the time or moment to ask for the suspension
of the criminal proceedings is not during the period of pre-
lminary investigation by the city prosecuting officer but af-.
ter such Investigation and after be shall have filed the in-
formation against the respondents—appellams

2. ID.; ID.; ID.; REASON OF ‘.NOT SUSPENDING PRELIM-:
INARY INVESTIGATION ON GROUND .OF PREJUDICIAL
QUESTION.—If the prosecuting officer should find that the
mortgage on the parcels of land in question was not really.
executed, or, if executed, it was through deceit and misre-.
presentation, he certainly would not file the information.

DECISION .

Appeal from an order entered on 20 May. 1960 by.the Court:

of Fu'st Instance of Rizal, Quezon City branch, dismissing for lack
of merit a petition which sought to prohibit the. City -Attorney"
of Quezon City or his assistants from proceeding with the prée-*

Iiminary investigation of three criminal complaints for usurpa-°

tion, grave coerclon and -estafa filed -against: the ‘petitioners. ... *:
In an amended complaint dated 9 June 1959 filed 'in the

Court of First Instance of Rizal, Quezon City branch, th= petl

tioners alléged ‘that-on" 28 September 1956 they ‘were ‘induced to’

sign-an instrument mortgaging their- two parcels of land sit-’
uated in Quezon City; that under -the ‘terms "and condmons'

thereof the Philippine ‘Bank of Commeérce ‘was 1o grant them a’

loan of P8,500, and, for and in consideration of P850, the Repub

lic Surety & lnsuran(.e Co., Inc. was to guarantee ‘the ' payment
of ‘the loan; that in default of such paymient, -the surety com-
pany bound. itself 't0 pay it and ‘was granted the right to’ tore--
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close the mortgage on the two parcels of land; that on April 9,
1959 they found out that the Philippine Bank of Commerce had
not granted any loan to them and that Republic Surety & In-
surance Co., Inc. had not assumed any obligation; and that on
9 May 1959 the defendants twice attempted to enter forcibly
upon their property but failed because of police intervention,
and prayed that a writ of preliminary injunction issue to res-
train the defendants from entering upon their property; that
the instrument purporting to constitute a mortgage on their two
parcels of land be declared null and void; that transfer certifi-
cates of titles Nos. 23595 and 23596 in the name of the Republic
Surety & Insurance Co., Inc,, issued in lieu of their certificates
of title, be cancelled; that the extra-judicial foreclosure of the
mortgage by the surety company also be declared null and void;
that the defendants Francisco T. Koh and the Republic Surety
& Insurance Co., Inc. be ordered to pay them the sum of P10,000
as moral damages and also the costs, and for just and equil-
able rellef (Annex B, civil case No. Q-4328). .

On 15 May 1959 the respondent Francisco T. Koh, as pres
ident of the Republic Surety & Insurance Co., Inc., filed against
the petitioners threec complaints for usurpation (I.S. No. 1893,
Annex A), grave coercion (I.S. No. 1894, Annex A-1) and estafa
(LS. No. No. 1895, Annex, A-2). On 18 August 1959 the peti-
tioner asked the Quezon City Attorney to suspend the prelimi-
nary investigation of the criminal complaints on the ground that
there was a prejudicial question raised in a civil actlon that
had been filed by them and was pending trial in the Court of
First Instance of Rizal, Quezon City branch (Annex C). On 1
September 1959 the Quezon Assistant City Attorney set the re-
sumption of the Investigation for the 16th day of the same
month and notified parties thereof “in view of certain points
which need clarification” and the petition to suspend the inves-
tigation would be acted upon after the parties against whom the
complaints had been filed shall have been heard (Annex D).
On 14 September 1959 the petitioners filed in the Court of Ap-
peals a petition for a writ of prohibition against the respondents,
the Quezon City Attormey and Francisco T. Koh, docketed as
CA-G.R. No. 2513-R (Annex E). On 26 October 1969 the Court
of Appeals denied the petition (Annex F). On 4 November 1959
the Quezon Assistant City Attorney set anew the resumption of
the preliminary investigation of the criminal complaints for 27
November 1959 at 2:00 p.m. To prevent him from proceeding
with the preliminary investigation, on 16 November 1959 in the
Court of First Instance of Rizal, Quezon City branch the peti-
tioners commenced this special civil action for prohibition
against the same parties (No. 4800). On 13 January 1960 the
Quezon Assistant City Attorney filed an answer to the petition
for prohibition; and on the same day respondent Francisco T.
Koh, a motion to dismiss. On 19 January 1960 the petitioners
objected to the motion to dismiss. As already stated, on 20 May
1960 the Court dismissed the petition for lack of merit and from
that order the petitioners have appealed.

The petitioners insist that there is a prejudicial question
brought about by the institution of the civil case that puts in
issue the validity of the mortgage and foreclosure of the two
parcels of land that precisely are involved in or connected with
the criminal complaints for usurpation, grave coercion and es-
tafa filed against them. They contend that the investigation by
the Quezon Assistant City Attorney should be stopped or sus-
pended until after the prejudiclal question shall have been de-
termined or decided in the afarementioned civil case, for, they
argue, if the mortgage on the two parcels of land referred to
and their extra-judicial foreclosure be annulled, the criminal
complaint for usurpation, grave coercion and estafa, all in con-
nection with the mortgage of the aforesald two parcels of land,
their extra-judicial foreclosure and the attempts by the com-
plainants to take possession of the parcels of land, would no
longer have any ground on which to stand.

Instead of filing a brief, respondent-appellee Francisco T.
Koh, moved for the dismissal of the appeal on the ground that
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there is no specific assignment of errors in the petitioners-appel-
lants’ brief and that the appeal is frivolous.

Granting that the prejudicial question raised by the appel-
lants be legally correct still the time or moment to ask for the
suspension of the criminal proceedings is not during the period
of preliminary investigation by the city prosecuting officer but
after such investigation and after he shall have filed the infor-
mations against the appellants. Should the prosecuting officer
find that the mortgage on-the parcels of land was not really
cxecuted, or, if executed, it was through dececit and misrepre-
sentation, the certainly would not file the informations.

Tho order appealed from 1is affirmed, without pronounce-
ment as to costs In both instances.

Bautista Angelo, Concepcion, Barrera and Dizon, JJ.,
curred.

Labrador, J., took no part.

J.BL. Reyes, J.,, concurred in the result.

111
Manuel F. Cabal, Petitioner, vs. Hon. Ruperto Kapunan, Jr.

et al. Respondents, G.R. No. L-19052, Dec. 29, 1962, Concepcion,
J.

1. ANTI-GRAFT LAW; FORFEITURE OF PROPERTY TO
THE STATE IS PENAL IN NATURE. — Where the pur-
pose of the charge against a public officer or employee
is to apply the provisions of Republic Act No. 1379, as
amended, otherwise known as the Anti-Graft Law, which
authorizes the forfeiture to the State of property of a pub-
lic officer or employee which is manifestly out of pro-
portion to his salary as such public officer or employee
and his other lawful income and the income from Ilegitim-
ately acquired property, such forfeiture has been held to
partake of the nature of a penalty.

2. ID.; CONSTITUTIONAL LAW; PROCEEDINGS FOR FOR-
FEITURE OF PROPERTY ARE DEEMED ' CRIMINAL ' OR
PENAL; EXEMPTION OF DEFENDANTS IN CRIMINAL
CASE TO BE WITNESSES AGAINST THEMSELVES ARE

con-

APPLICABLE THERETO. — Proceedings for forfeiture of

property are deemed criminal or penal, and hence, the ex-
emption of defendants in criminal case from the obliga-
tion to be witnesses against themselves are applicable there-
to. In Boyd vs. US. (116, 29 .. ed. 746), it was that the
information, in a proceeding to declare a forfeiture of cer-
taln property because of the evasion of a certain revenue
law, “though technically a civil proceeding, is in substance
and effect a criminal one”, and that suits for penalties
and forfeitures are within the reason of criminal proceed-
ings for the purposes of that portion of the Fifth Amend-
ment of the Constitution of the U.S. which declares that
no person shall be compelled in a criminal case to be a
witness against himself.

3 ID.; ID.; ID.; RIGHT AGAINST SELF-INCRIMINATION;
APPLICABLE TO CASES TO TRY AND PUNISH PERSONS
CHARGED WITH COMMISSION OF PUBLIC OFFENSES.—
A proceeding for the removal of an officer was held, in
Thurston vs. Clerk (107 Cal. 265, 40 p. 435, 437), to be in
substance criminal, for said portion of the Fifth Amend-
ment providing the right against self-incrimination applies
“¢0 all cases In which':the action prosecuted:is not to es-
tablish, recover or redress private and civil rights, but to
try and punish persons charged with the commission of
public offenses” and “a criminal case is an action, suit
or cause instituted to punish an infraction of the criminal
laws, and, with this object in view, it matters not in what
form a statute may clothe is; it is still a criminal case
x X x". This view was, in effect confirmed in Less vs.
U.S. (37 L. Ed. 1150-1151). Hence the Lawyers Reports An-
notated (Vol. 29, p. 8), after an extensive eXxamination of
pertinent cases, concludes that said constitutional provi-
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sion applies whenever the proceeding is not “purely reme-
dial”, or intended “as a redress for a private grievance”,
but primarily to punish “a violation of duty or a public
wrong to deter others from offending in a like manner
x x X",

4. ID.; ID.; ID.; ID.; DOCTRINE IN ALMEDA VS. PEREZ
INAPPLICABLE TO THE CASE AT BAR. — In the case
of Almeda vs. Perez, G.R. No. L-18428, Aug. 30, 1962, it
was held that after filing of an answer to a petition for
forfeiture under Republic Act 1379, the petition may be
amended for sald proceeding for forfeiture is a civil pro-
ceeding. This doctrine refers, however, to the purely pro-
cedural aspect of said proceeding and has no bearing on
the substantial rights of the respondents therein, particu-
larly their constitutional right against self-incrimination.

DECISION

This is an original petition for certiorari and prohibition
with preliminary injunction, to restrain the Hon. Ruperto Ka-

~punan, Jr. as Judge of the Court of First Instance of Manila,

from further proceeding in Criminal Case NO. 60111 of said
court and to set asilde an order of said respondent, as well
as the whole proceedings in sald criminal case.

On or about August 2, 1961, Col. Jose C. Maristela of the
Philippine Army filed with the Secretary of National Defense
a letter-complaint charging petitioner Manuel F. Cabal, then
Chief of Staff of the Armed Forces of the Philippines, with
“graft, corrupt practices, unexplained wealth, conduct unbecom-
ing an officer and gentleman, dictatorial tendencies giving
false statements of his assets and labilitles in 1958 and other
equally reprehensible acts”. On September 6, 1961, the Pres-
ident of the Philippines created a committee of five (5) mem-
bers, consisting of Former Justice Marcellno B. Montemayor,
as Chairman, former Justices Buenaventura Ocampo and So-
tero Cabahug, and Generals Basilio J. Valdez and Guillermo
E. Francisco, to investigate the charge of unexplained wealth
contained in said letter-complaint and submit its report and
recommendations as soon as possible. At the beginning of
the investigation, bn September 15, 1961, the Committee, upon
request of the complainant, Col. Maristela, ordered petitioner
herein- to take the witness stand and be sworn to as witness
for Maristela, in support of his aforementioned charge of un-
explained wealth. Thereupon, petitioner objected, personally and
through counsel to said request of Col. Maristela and to the
aforementioned order of the Committee, invoking his consti-
tutional right against self-incrimination. The Committee insist-
ed that petitioner take the witness stand and be sworn to,
subject to his right to refuse to answer such questions as may
be incriminatory. This notwithstanding, petitioner respectfully
refused to be sworn 1o as a witness or take the witness stand.
Hence, in a communication dated September 18, 1961, the Com-
mittee referred the matter to respondent City Fiscal of Manila,
for such actlon as he may deem proper. On September 28,
1961, the City Fiscal filed with the Court of First Instance of
Manila a “charge” reading as follows:

“The undersigned hereby charges Manuel F. Cabal with
contempt under section 580 of the Revised Administrative
Code in relation to section 1 and 7, Rule 64 of the Rules
of Court, committed as follows:

That on or about September 15, 1961, in the in-
vestigation conducted at the U.P. Little Theater, Padre
Faura, Manila, by the Presidential Committee, which
was created by the President of the Republic of the
Philippines in accordance with law to investigate the
charges of alleged acquisition by respondent of unex-
plained wealth and composed of Justice Marceliano
Monte:mnayor, as Chairman, and Justices Buenaventura
Ocampo-and Sotero Cabahug and Generals Basilio Val-
dez and Guillermo Francisco, as members, with the
power, among others to compel the attendance of wit-
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nesses and take their testimony under oath respondent
who was personally present at the time before the Com-
mittee In compliance with a subpoena duly issued to
him, did then and there willfully, unlawfully, and con-
tumaciously without any justifiable cause or reason, re-
fuse and, fall and still refuses and fails to obey the
lawful order of the Committee to take the witness stand
be sworn and testify as witness in said Investigation,
in utter disregard of the lawful authority of the Com-
mittee and thereby obstructing and degrading the pro-
ceedings before said body.

“WHEREFORE, it is respectfully prayed that respon-
dent be summarlly adjudged guilty of contempt of the
Presidential Committee and accordingly disciplined as in
contempt of court by imprisonment until such time as he
shall obey the subject order of said Committee.”

This charge docketed as Criminal Case No. 60111 of said
court, was assigned to Branch XVIII thereof, presided over
by respondent judge. On October 2, 1961, the latter issued an
order requiring petitioner to show cause and/or answer the
charge filed against him within ten (10) days. Soon there-
after on October 4, 1961, petitioner filed with respondent Judge
a motion to quash the charge and/or order to show cause,
upon the ground: (1) that the City Fiscal has neither author-
1ty nor personality to file said charge and the same is null
and void for, if criminal, the charge has been filed without

" a preliminary investigation, and, if civil, the City Fiscal may

not file it, his authority in respect of civil cases being limited
to representing the City of Manila; (2) that the facts charged
constitute no offense, for section 580 of the Revised Adminis-
trative Code, upon which the charge is based, violates due
process in that it is vague and uncertain as regards the of-
fense therein defined and the fine impossible therefore and that
it fails to specify whether sald offense shall be treated as
contempt of an inferior court or of a superior court; (3) that
more than one offense is charged for the contempt imputed
to petitioner is sought to be punished as contempt of an in-~
ferior court, as contempt of a superior court and as contempt.
under section 7 of Rule 64 of the Rules of Court; (4) that the
Committee had no power to order and require. petitioner to take
the witness stand and be sworn to upon the request of Col.
Maristela, as witness for. the latter, inasmuch as said order
violates petitioner’s constitutional right against self-incrimina-
tion.

By resolution dated October 14, 1961, respondent Judge
denled said motion to quash. Thereupon, or on October 20, 1961,
petitioner began the present action for the purpose adverted
to above alleging that, unless restrained by this Court, respon-
dent Judge may summarily punish him for contempt, and that
such action would not be appealable.

In their answer, respondents herein allege, inter aha, that
the investigation being conducted by the Committee above re-
ferred to is administrative, not criminal, in nature; that the le-
gal provision relied upon by petitioner in relation to preliminary
investigation (Section 38-C, Republic Act No. 409, as amended by
Republic Act No. 1201) is inapplicable to contempt proceedings;
that, under section 580 of the Revised Administrative Code,
contempt against an administrative officer is to be dealt with as
contempt of a superior court; that petitioner herein is charged
with only one offense; and that, under the constitutional guar-
antee against self-incrimination, petitioner herein may refuse, not
to take the witness stand, but to answer incriminatory questions.

At the outset, it is not disputed that the accused in a crimi-
nal case may refuse, not only to answer incriminatory gquestions,
but, also, to take the witness stand (3 Wharton’s Criminal Evi-
dence, pp. 19565-1960; 98 C.J.S., p. 264). Heénce, the issue before
us boils down to whether or not the proceedings before the afore-
mentioned Committee is civil or criminal in character.

In this connection, it should be noted that, although said
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Committee was created to investigate the administrative charge
of unexplained wealth, there seems to be no question that
Col. Maristela does nqt seek the rernoval of petitioner herein as
Chief of Staff of the Armed Forces of the Philippines. As a mat-
ter of fact he no longer holds such office. It seems, likewise, con-
ceded that the purpose of the charge against petitioner is to apply
the provisions of Republic Act No. 1379, as amended, otherwise
known as the Anti-Graft Law, which authorizes the forfeiture to
the State of property of a public officer or employee which is
manifestly out of proportion to his salary as such public officer
or employee and his other lawful income and the income from
legitimately acquired property. Such forfeiture has been held,
however, to partake of the nature of a penalty.

“In a strict signification, a forfeiture is a divestiture of

property without compensation, in consequence of a default
or an offense, and the term is used in such a sense in this
article. A forfeiture, as thus defined, is imposed by way
_of punishment, not by the mere convention of the partlies,
but by the lawmaking power, to Insure a prescribed course
of conduct. It is a method deemed necessary by the legis-
lature to restrain the commission of an offense and to aid
in the prevention of such an offense. The effect of such
a forfeiture Is to transfer the title to the specific thing
from the owner to the soverelgn power (23 Am. Jur. 598)
Bold types ours.)

“In. Black's Law Dictionary a ‘Forfeiture’ is defined to
be “the incurring of a lability to pay a definite sum of
money as the consequence of violating the provisions of some
statute or refusal to comply with some requirement of law.’
It may be said to be penalty imposed for misconduct or
breach of duty.” (Com. vs. French, 114 S. W, 255.)

As a consequence, proceedings for forfeiture of property are
deemed criminal or penal, and, hence:the exemption of defend-
ants in criminal case from the obligation to be witnesses against
themselves are applicable thereto.

“Generally speaking, informations for the forfeiture of
goods that seek no judgment of fine or imprisonment against
any person are deemed to be civil proceedings in rem. Such
proceedings are criminal in nature to the extent that where
the person using the res illegaly is the owner or rightful
possessor of 1it, the forfeiture proceedings is in the mnature
of a punishment. They have been held to be so far in
the nature of criminal proceedings that a general verdict
on several counts in an information is upheld if one count
is good. According to the authorities such proceedings,
where the owner of the property appears, are so far con-
sidered as quasi criminal proceedings as to relieve the own-
er from being a witness against himself and to prevent the
compusory production of his books and papers. X x x (23
Am. Jur. 612; bold types ours.)

“Although the contrary view formerly obtained, the la-
ter decisions are to the effect that suits for forfeiture in-
curred by the commission of offenses against the law are
so far of a quasi-criminal nature as to be within the reason
of criminal proceedings for all purposes of x x x that por-
tion of the Fifth Amendment which decisions that no per-
son shall be compelled in any criminal case to be a wit-
against himself. x x x It has frequently been held upon
constitutional grounds under the varlous State Constitution
that a witness ex party called as a witness cannot be made
to testify against himself as to matters which would subject
his property to forfeiture. At early common law no person
could be compelled to testify against himself or to answer
‘any question which would have had a purpose, as well as
to incriminate him. Under this common-law doctrine of
protection against compulsory disclosures which would tend
to subject the witness to a forfeiture, .such protection was
claimed and availed of in a some early American -cases
without placing the basis of the protection upon constitu-

tional ,grounds.” . (23 Am. Jur., 616; bold types ours.) .:

“Proceedings for forfeitures are generally considered to
be civil and In the naturé-of proceedings in rem. The sta-
tute providing that no judgment or other proceedings in-civil
cases shall be arrested or reversed for any defect or want
of form is applicable to them.  In some aspects, however
suits for penalties and forfeitures are of quasi crlminal
nature and within .the reason of criminal proceedlngs for all
the purposes of x x x that portion of Fifth Amendment which
declares that no person shall be compelled in any criminal
case to be a witness against himself. The proceedings is one
against the owner, as well as against the goods; for it is his
breach of the laws which has to be proved to establish the
forfeiture and his property is sought to be forfeited.” (15
Am. Jur, Sec. 104, p. 368; bold types ours.)

“The rule protecting a person from being compélled to
furnish evidence which would incriminate him exists not
only when he is llable criminally to prosecution and pu.h.ish-
ment, but also when his answer would tend to expose him
to a x x x forfeiture, x x x.”' (50 Am. Jur.,, Sec. 43, p. 48;
bold types ours.) '

“As already observed, the various constitutions provide
that no person shall be compelled in any criminal case to
be a witness agamst himself. This prohibition agamst com-
pelling a person to. take the stand as a witness against him-
self applies only. to criminal, quasi-criminal, and pena! pro-
‘ceedmgs including a proceeding civil in form for forfeiture

of property by reason of the commlsslon of an offense’ but

not a proceeding in which the penalty recoverable is cwll
or remedial in nature, X x x.”” (658 Am. Jur. Sec. 44, p. 49;
bold types ours).

“The privilege of a witness not to incriminate himself
is not infringed by merely asking the witness a question which
he refuses to answer. The privilege is simply an option of
refusal and not a prohibition of inquiry. A questlon is not
improper merely because the answer may tend to criminate,
but, where a witness exercises his constitutional right not
to answer, a question by counsel as to whether the reason,
for refusing to answer is because the answer may tend to
incriminate the witness is impropgr.

“The possibility that the examination of the witness will
be pursued to the extent of requiring self-incrimination will-
not justify the refusal to adswer questions, However, where
the position of the witness is virtually that of an appeal
on trial, it would appear that he has invoked the privilege in,
support of a blanket refusal to answer any and all questions.”
(98 CJ.S., p. 252; bold types ours.)

“A person may not be compelled to testify in an action
against him for a penalty or to answer any question as a
witness which would subject him to a penalty or forfeiture,
where the penalty or forfeiture is imposed as a vindication
of the public justice of the state.

“In general, both at common law and under a constitu-
tlonal provision against compulsory self-incrimination, a per-
son may not be compeled to answer any question as a wit-
ness which would subject him to a penalty or forfeiture, or
testify in an action against him for a penalty.

“The privilege anplies where the penalty or forfelture

_is recoverable, or is lmposed in vindication of the public

justice of the state, as a statutory fine or penalty, or a fine
or penalty for violation of a municipal ordinance, even though
the action or proceeding for its enforcement is not brought
in a criminal court but is prosecuted through the modes of
procedure applicable to an ordinary civil remedy.” (98 CJ.S.,
pp. 276-6)

Thus, in Boyd vs. U.S. (116, 29 L. ed. 74s), it was that the

information, in a proceeding to declare a forfeiture of certain.
property because of the evaslon of a certain revenue law, “though

Page 20 LAWYERS JOURNAL January 31, 1963



technically a civil proceeding, is in substance and effect a cri-
mial one”, and that suits for penalties and forfeitures are with-
in the reason of criminal proccedings for the purposes of that
portion of the Fifth Amendment of the Constitution of the U.S.
which declares that no person shall be compelled in a criminal
case to be a witness against himself. Similarly, a proceeding
for the removal of an officer was held, in Thurston vs. Clerk
(107 Cal. 285, 40 P. 435, 437), to be in substance criminal for
said portion of the Fifth Amendment applies “to all cases in
which the action prosecuted is not to establish, recover or re-
dress private and civil rights, but to try and punish persons
charged with the commission of public offenses” and a criminal
case Is an action, suit or cause instituted to punish an infrac-
tion of the criminal laws, and, with this object in view, it mat-
ters not in what form a statute may clothe is; it Is still a eri-
minal case x x x”". This vilew was in effect conflrmed in Less
vs. U.S. (37 L. Ed. 1150-1151), Hence, the Lawyers Reports An-
notated (Vol. 29, p.8) after an extensive examination of perti-
tinent cases, concludes that sald constitutional provision applies
whenever the proceeding is. not “purely remedial”, or intended
‘“as a redress for a private grievance”, but primarily to punish
“a violation of duty or a public wrong and to deter others from
offending in a like manner x x x". .

We are not unmindful of the doctrine laid down in Almeda
vs. Perez, L-18428 (August 30, 1962) in which the theory that,
after the filing of respondents’ answer to a petition for for-
feiture under Republic Act No. 1379, said petition may not be
amended as to substance pursuant to our rules of criminal pro-
. cedure, was rejected by thls Court upon the ground that said

forfelture proceeding fs civil in nature. This doctrine refers,
however, to the purely procedural aspect of said proceeding,
and has no bearing on the substantial rights ot the respondents
therein, particularly their constitutional right against self-incri-
mination.

WHEREFORE, the writ prayed for is granted and respond-
ent Judge hereby enjoined permanently from proceeding further
in Criminal Case No. 60111 of the Court of First Instance of
Mantla. .

IT IS SO ORDERED.

Padilla, Bautista Angelo,- Labrador, J.B.L. Reyes, Barrera, Pa-
redes, Dizon, Regala and Makalintal, JJ., concurred.
Bengzon, C.J., is on leave.
v
People of the Philippines, Plaintiff-Appellant, vs. Ching Lak
allas Ang You Chu, Defendant-Appellee, G.R. No. L-10609, May

23, 1958, Endencla, J. '

1. CRIMINAL ACTION FOR VIOLATION OF INTERNAL RE-

" VENUE LAWS; PRESCRIPTION; LAW APPLICABLE. —
Acts 3326 and 3585 were not repealed by Act 3815 otherwise
known as the Revised Penal Code. It follows that Article
90 of the Revised Penal Code would not apply to prescrip-
tion of violations of special laws or part of laws administered
by the Bureau of Intermal Revenue for Article 10 of said
law provides that offenses which are or in the future may
be punishable under speclal laws are not subject to the pro-
vislons of the Revised Penal Code.

2. ID.; ID.; PERIOD. — In accordance with Sec. 1 of Act 3585
which amended Act 3326, all offenses against any law or
part of law administered by the Collector of Internal Re-

. venue shall prescribe after five years.

3. ID.; ID.; CASE AT BAR.—Anent the theory that in the
present case the period of prescription should commence
from the time the case was referred to the Fiscal's Office,
suffice it to state that such theory is not supported by any
provision of law.

4. ID.; ID.; RECONSIDERATION, PETITION FOR. — A peti-
tion for reconsideration of assessment may affect the sus-
pension of the prescriptive period for the collection of taxes,
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but not the prescriptive perlod of a criminal action for
violation of law.

5. ID.; NATURE OF. — Clearly, under Section 5 of Republic
Act No, 55, the moment a person fails to pay his war profits
taxes within the period specified therein, he should be con-
sidered as having violated the law and no other action would
be necessary for his prosecution. The offense is not a con-
tinuing one.

DECISION

'On March 31, 1954, the defendant-appellee was charged with
having violated Section 5(b) in connection with Section 8 of
Republic Act No. 56 in an information which reads as follows:

“That on or about the 17th day of February, 1948, in
the City of Manlla; Philippines, the sald accused did then
and there willfully and unlawtully fail and refuse to pay,
and continue to do so, the war profits taxes due from him
in favor of the Republic of the Philippines in the total amount
of P33,643.65, Philippine currency.”

After his arrest, he was arraigned, duly assisted by his at-
torney, and entered the plea of not guilty. Thereafter he filed a
motion to quash the information on the ground that the crimi-
nal action or liability charged therein had been extinguished by

Rrescription, and the court, after proper hearing, sustained the
motion. . '

The provisions of Sections 5(b) and 8 of Republic Act No.

'55, are as follows:

“SEC. 5(b) Time of Payment. — The total amount of
the tax Imposed by this Act shall be paid on or before the
last day of the sixth month following the approval hereof.
The deficiency tax due on the amended return required to
be filled under section 4(b) of this Act on account of the
receipt of payment for war damage or other claims shall
be paid within thirty days from the receipts of the assess-
ment of the Collector of Internal Revenue. To any sum
or sums due and unpald after the date prescribed for the
payment of the same there shall be added the surcharge of
fifteen per cemtum on the amount of the tax unpaid
and interest at the rate of one per certum per month upon
said tax from the time the same becomes due.”

'SEC. 8. Penalty. — Any 'individual or responsible of-
ticer of a partnership, company or corporation violating any
provision of this Act or of the regulations promulgated here-
under, or any person connivirig with such individual or res-
ponsible officer for the purpose of evading the tax herein
imposed, shall, upon conviction, be punished by imprison-
ment from five years to twenty years or a fine of not less
than five thousand pesos but not more than thirty thousand
pesos, or both, in the discretion of the court.”

Evidently, in the information quoted above, the accused
herein was charged with an offense against a law administered
by the Collector of Internal Revenue, for it clearly appears from
the provisions of Republic Act. No. 56 especially from Sec. 9 there-
of, that the execution of all its provisions was entrusted to the
Collector of Internal Revenue; and -in accordance with Sec. 1
of Act 3585 which amended Act 3326, all offenses against any
law or part of law administered by the Collector of Internal
Revenue shall prescribe after five years.

Act 3326, enacted on December 4, 1926, is “An Act to estab-
lish perlods of prescription for violations penalized by special
acts and municipal ordinances and to provide when prescription
shall begin to, run.” It reads as follows:

“SECTION 1. Violatlons penalized by special acts, un-
less otherwise provided in such acts, prescribe in accordance
with the following rules: (a) after a year for offenses pu-
nished only by a fine or by imprisonment for not more
than one month, or both; (b) after four years for those
punished by imprisonment for more than one month, but
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less than two years; (c) after eight years for those punished
by imprisonment for two years or more, but less than six
years; and (d) after twelve years for any other offense
punished by imprisonment for six years or more, except
the crime of treason, which shall prescribe after twenty
years. Violations penalized by municipal ordinances shall
prescribe after two months.

SEC. 2. Prescription shall begin to run from the day
of the commission of the violation of the law, and if the
the same be not known at the time, from the discovery
thereof and the institution of judicial proceedings for its
investigation and punishment. .

“The prescription shall be interrupted when proceedings
are instituted against the guilty person and shall begin to
run again if the proceedings are dismissed for reasons not
constituting jeopardy.

“SEC. 3. For the purposes of this Act, special acts shall
be acts defining and penalizing violations of the law not
included in the Penal Code.

“SEC. 4. This Act shall take effect on its approval.”

Act No. 3326 was amended by Act No. 3685 which reads as
follows:

“SECTION 1. Violations penalized by special acts shall,
unless otherwise provided in such acts, prescribed in accord-
dance with the following rules: (a) after a year for offenses
Punished only by a fine or by imprisonment for not more
than one month, or both; (b) after four years for those
punished by imprisonment for more than one month,

" but less than two ‘years; (c) after eight years for those
punished by imprisonment for two years or more; but less
than six years; and (d) after twelve years for any other
offense punished by imprisonment for six years or more,
except the crime of treason, which shall prescribed after
twenty years; Provided, however, That all offenses against
any law or part of law administered by the Bureau of In-
ternal Revenue $hall prescribed after five years. Violations
penalized by municlpal ordinances shall prescribe after

* two months.”

Acts 3326 and 3585 were not repealed by Act 3815 other-
wise known as the Revised Penal Code; their provisions remain-
ed intact and in full force. It follows that Article 90 of the Re-
vised Penal Code providing for the prescription of crimes would
not apply to prescription of violations of special laws or part
of laws administered by the Bureau of Internal Revenue, for
Article 10 of said law (Act 3815) clearly provides as follows:

“Offenses not subject to the provisions of this Code. —
Offenses which are or in the future may be punishable under
special laws are not subject to the provisions of this Code.
This Code shall be supplementary to such laws, unless the
latter should specially provide the contrary.”

In view of the foregoing provisions, defendant herein filed
his motion to quash on the ground that since February 7, 1948
up to the filing of the information on March 31, 1954, more than
five years have elapsed, contending that if he had ever violated
Republic Act. No. &S5, that violation must have taken place
either on February 7, 1948, as alleged in the information, or on
April 30, 1947, which was the last day of the sixth month follow-
ing the approval of said Act within which the tax in question
should haev been paid, otherwise the defendant would incur the
penalty prescribed by Section 8 of sald Act. This contention
was upheld by the lower court, presided by Hon. Antonio G.
Lucero, in the decision appealed from, as follows:

“From the certified copies of the documents presented
by the defense, it appears that on May 22, 1947, Collector
Bibiano L., Meer, of the Bureau of Internal Revenue, sent
to the accused an assessment for war profits tax amounting
to P219,842.00 and required him .to pay in on or before June
15, 1947. On June 4, 1947. Atty.  Modesto Formilleza; as
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counsel for said accused, contested the assessment in a letter
he sent to the Collector of Internal Revenue in which he
expressed his reasons why his client could not see his way
to paying said assessment. In a well-reasoned motion to
quash, Atty. Cesar Miraflor argued that from whatever angle
the case is viewed, it is apparent that the criminal action or
lability on the part of the accused, if any, has already been
extinguished. Before connecting premise and conclusion, it
is essential to discuss the law applicable, Defense counsel
contended that the prescriptive period applicable in this
case is that fouhd in Act 3585, approved by the Philippine
Legislature on November 27, 1929, which provides in its per-
tinent portion that all offenses against any law or part of law
administered by the Bureau of Internal Revenue shall pres-
cribed after flve years. It is worthy to note in this connec-
tion that Act 3585 establishes period of prescription for vio-
lations penalized by Special Acts, as its caption so states, and
there can be no question that Republic Act No. 50 is a
special Act. There can be also no question that Republic
Act No. 56 is being administered by the Bureau of Internal
Revenue, as shown not only by the notice of assessment
sent to the accused on May 22, 1947, but also by the provi-
sions of Section 9 of sald Rep. Act No. 55 which states that
“all administrative, special and general provisions of law,
including the laws in relation to the assessment, remission,
"collection and refund of National Internal Revenue taxes,
are hereby extended and made applicable to all the provi-
sions of this law (Rep. Act No., 55) and to the tax herein
imposed.” This provision is quite clear as to require inter-
pretation. On the other hand, Asst. Fiscal Reyes argued
that the provisions of the Revised Penal Code on prescrip-
tion should govern this case. However, whatever strength
this argument might carry iIs totally destroyed by Article
10 of the Revised Penal Code which Dprovides that offenses
which are, or in the future may be punishable under special
laws are not subject to the provision of this Code. It is, there-
fore clear that the provisions of the Revised Penal Code do
not govern offenses punishable under special laws. Besides,
Article 367 of the Revised Penal Code, which enumerates the
speclal acts repealed by said code, does not mention Act
3585, and so the prescriptlve periods of Act 3685 still stand.
As a desperate move to be able to wiggle out of the legal
predicament, the presecution contended that the crime charged’
in the information is continuing offense but, as the defense
‘counsel has correctly stated, for a continulng crime to exist,
- there should be plurality of acts performed, and on this
criterion, it is evident that this argument is without fourd-'
ation. Even it this Court should hold that the prescriptive
period provided for in Section 354 of the National Internal
Revenue Code could be applied on the case, the period pres-
cribed thereunder is flve years, which is the same perlod
prescribed in Act 3586. Whether this Court takes as basis,
for prescription May 22. 1947, which is the date when Collec-
tor Meer sent the assessment to the herein accused, or June
4, 1947, the date when the accused wrote the letter to the
Collector of Internal Revenue wherein he stated his reasons
for refusing to pay the assessment, or February 17, 1948,
the date alleged in the information as the time when the
accused refused unlawfully to pay his war profit tax, the
.conclusion will not alter, namely, that the five-year period
from the date of the discovery of the offense has already
prescribed when the information was filed on March 31,
1954. This conclusion would not also alter whether this.
Court applies Act 3585 or the National Internal Revenue
Code.”

The Solicitor General claims that the lower court erred (1)
in holding that the criminal liability of the defendant had been
extinguished by prescription; (2) that denying appellee’s motion
for reconsideration dated January 25, 1956; and (3) in dismiss-
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ing the criminal case against the defendant. Mainly, the con-
tention of the Solicitor General is to the effect (a) that the laws
of presciption applicable to the present case are Articles 90 of
the Revised Penal Code; (b) that the violation of law is a con-
tinuing offense and, therefore, does not prescribe notwithstand-
ing the lapse of five years from February 17, 1948 up to the
filing of the information; and (3) that the period of prescrip-
tion in the case at bar should commence from the time the tax
violation was referred to the fiscal's office for investigation,
claiming that “Under Section 2, Act No. 3326, when the date
of the violation needs to be discovered, as in the case here, the
prescription begins ‘from the discovery thereof and the insti-
tution of judicial proceedings for its investigation and punish-
ment.”

Upon careful perusal of these contentions, we find them
completely untenable, under the facts of the case because it
cannot be disputed that Articles 90 and 91 of the Revised Penal
Code do not govern offenses punishable under special laws that
Republic Act No. 55 is a special law and therefore, the prescrip-
tive law applicable to the instant case should be Act 3326 as
amended by Act 8585, it being a well-known principle in statu-
tory construction that in case of conflict between a special law
and general law, the former should govern.

As to appellant’s contention that the offense charged in the
information is a continuing one, we cannot subscribe to that
theory for the simple reason that, under the provisions of Re-
public Act No. 55, upon failure of the herein defendant-appellee
to pay the taxes in question on February 17, 1948, or on April
' 30, 1947, there has been a complete violation of law for which
he should have been immediately prosecuted. Clearly, under
Section 5, paragraph (b) of Republic Act No. 55, the moment
a person fails to pay his war profits taxes within the period
specified therin, he should be considered as having violated the
law and no other action would be necessary for his prosecution.

Anent the theory that in the present case the period ‘of
prescription should commence from the time the case was re-
ferred to the Fiscal’s Office, suffice, it to state that such theory is
not supported by any provision of law and we need not eluci-
date thereon. Moreover, the record of the case shows that on
May 22, 1947, Collector Bibiano L. Meer of the Bureau of Inter-
nal Revenue assessed the war profits tax in question against the
accused and fixed June 15, 1947 as the date of its payment with-
out the herein accused paying it, and, according to the informa-
tion, the accused, on February 17, 1948, willfully@p_;dﬁ.;.,t#llawfully
failed to pay said tax. Therefore, the violation of law in question
was known to the presecution, it was not concealed, and conse-
quently it cannot now be pretended that same has not yet pres-
cribed because it was not discovered until the papers of the case
were sent to the Fiscal’'s Office of the City of Manila. Certainly
appellant had knowledge of the illegal acts of the accused even
before February 17, 1948, and that knowledge precludes the ap-
pellant from evading the operation of the Statute of Limitations.

The Solicitor General contends, however, that at the be-
hest of appellee, the Internal Revenue examiners asigned to the
case submitted an amended assessment of February 25, 1950
and, therefore, the prescriptive period for violation of the war
profits tax law should be considered as having been suspended
up to the aforementioned date, because up to that time it was
legally impossible for appellant to charge appellee criminally
in view of the fact that the war profits tax was as yet undeter-
mined and, in support of that contention, in the case of Latti-
more vs. U.S.,, 12 F. Supp. 895, was invoked, wherein it was held:

“It is important to recognize that the ordinary period
of limitation may be extended or suspended not only by
what has come to be recognized as a ‘waiver’ but also by the
acts of the. taxpayer imyolved. It is also been held, for
example, that where the taxpayer has strenuously objected
to collection of the tax and has urged the Commlssxoner to
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withhold collection pending the adjustment of the contro-
versy between him and the Commissioner and where the
Commissioner yielded to the request and postponed collec-
tion until after the statute had run on collection was not
timely.” (Mertens Law of Federal Income Taxation, Vol
10, Sec. 57, 41 p. 195, 1953 ed.)

We have carefully examined this Lattimore case and we
find it completely inapplicable to the case at bar, for it refers
to civil action for collection of taxes and not to criminal prose-
cution for violation of law for non-payment of taxes. We hold
that a petition for reconsideration of assessment may affect the
suspension of the prescriptive period for the collection of taxes,
but not the prescriptive period of a criminal action for violation
of law,

Wherefore, finding no error in the order appealed from,
the same is hereby affirmed.

Paras, C.J.,, Bengzon Montemayor, Reyes, Bautista Angelo,
Labrador, Concepcion, J.B.L. Reyes and Felix, J.J., concurred.

Vv i
People of the Philippines, Plaintiff-appellant, vs. Guillermo,
Manantan, Defendant- appellee G.R. No. L-14129, July 31,1962,
Regala, J. U2imo

1. ELECTIONS; ELECTIONEERING; PERSON PROHIBITED
FROM INFLUENCING ELECTIONS; JUSTICESL:QFu:THE
PEACE INCLUDED IN SECTION 54, REVISED. ELECTION
CODE.—It is to be noted that under Section 449-of ;the Revis-
ed Administrative Code, the word “judge” was -modified or
qualified by the phrase “of First Instance,” while undef;Secy
tion 54 of the Revised Election Code, no. such mod}ﬁcation
exists. In other words, justices of the peqee }A;?}‘e expr@ssly
included in Section 449 of the Revised . AﬁlEnmi?tram(c Code
because the kinds of judges therein we/re speclned, 1e _]udge
of the First Instance and justice of the ez{ce In $e(;tlon
54, however, there was no necessity gnYmpre ’lo inc'lude just-
ices of the peace in the enumeration because the’ feglslature '
had availed itself of the more gerlleric a‘nd broacier term,
“judge.” It was a term not modifled by any word or phrace
and was intended to comprehend all kmds ‘ot ! judges,' like
judges of the courts of Flrst Ihstance Judges of the' courts
of Agrarian Relations, judges of " the courts” of’ Ind’ustrlzﬂ Re-
lations and justices of the peace.

2. ID.; ID.; JUSTICE OF THE PEACE ’co'Ns’TRUIiD‘ ‘AS A
JUDGE.—It is a well known fact that 4 justice'of ‘the peace
is sometimes addressed -as “judge” in ' this Jurlsdictron LY
is because a justice of the peace is indeed a Judge

3 PUBLIC OFFICER; JUDGE; DEFINED =5 AS INCLUD;(NG

JUSTICE OF THE PEACE-—A "1udge is ‘a pubhc officer,
who, by virtue of His office,'is clothed with judicial authority
(U.S. v. Clark 25' Fed. 'Cas. 441, 442), Accordmg to Bouvier
Law Dictionary, “a judge'is a public officer” lawfuly appomt-
ed to decide 'litigated questions according to 'law. In its
most extensive sense the term includes all ‘officers appointed
to decide litigated questions ‘while’ acting*'in ‘that’ eépaicity,
including justices of the! peade and t-:ven jurors. it IS sald
who are judges!of) facts!” TASYHA

4. ELECTION LAW IOF! PHE" PHILIPPINES ’HISTORY—The
first election!1aw’in-the Philippiries Was Act Nb.! 1582 enacted
by the Philippine Commission in 1907, and which ‘Wwas" tater
amended by ActINos. 1669,)1709,)1726Tand! 1768, I((Of these. 4!
;amendments;  however, only JAdt No.0 1709 'has ‘a ' relation to
ithe discussion; iof /thei instant. case as shall ibe: shown ‘later.)
‘Act;iNo.-1582,; with itsisubsequent: 4 amendments were:/later

'mon incorporated- in/ Chapter i18;cof thes Administrative :Code.

« Under: the. Philippine iLegislature. several:’amendiments/were
made through the passage of Act Nos. 2310, 3336 and-“3387.

o1 ((Again; of theselast3 amer}dmpms‘,quly 2Act; 1Noi <338 1 has;
.- Pertinence; to. the caseatibar shall be:seenlater;); During; the

time of the Commonwealth, the National Assembly passed
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- maxlm “casus omisus”

Commonwealth Act No, 233 and later on enacted Common-

‘wealth Act No. 357, which was the law enforced until June

21, 1947, when the Revised Election Code (Republic Act 180)
was approved. Included as its basic provisions are the provi-
sions ‘of Commonwealth Acts Nos. 283, 857, 605, 657. The
present Code: was further amended by Republic Acts Nos.
599, 867, 2242 and again, during the sesslon of Congress in
1960, amended by Rep. Acts Nos, 3036 and:3038,

ID.; ID.; OMISSION OF “JUSTICE OF THE PEACE” IN
SECTION 54 OF THE REVISED ELECTION CODE.—The first
‘omiission 'of the word “justice of the peace” in the election
law was effected in Section 49 of Commonwealth Act No. 357
and not in the present Election Code. Note carefully, however,
that in ‘the two instances when the words “justice of the
peace” were omitted in Com. Act No. 357 and Rep. Act No.
180, the word “judge” which preceded in the enumeration
did not carry the qualification “of the First Instance.” In
other words, whenever the word “judge” was qualified by the
phirase “of the First Instance,” the words “justice of the
‘peace” would follow; however, if the law simply said “judge,”
the words “justice of the peace” were omitted.

STATUTORY CONSTRUCTION; RULE OF “CASUS OMISUS

'PRO OMISSO HABENDUS EST.”—Under ‘the rule of “casus

omisus pro ocnisso habendus est” that a person, object or

thing omitted from an enumeration must be held to have been-

omitted intentionally.

ID.; ID.; APPLICATION OF MAXIM “CASUS OMISUS” —The
can operate and apply only if and

. when the omisston’has been clearly established.

- 10.

1.

ID.; ID.; JUSTICES OF THE PEACE WERE CALLED JUDG-
ES UNDER SECTION 54, REVISED ELECTION CODE.—Un-
der Section 54 of the Revised Election Code, justices of the
peace were called “judges.”

ID.; ID.; APPLICATION OF THE RULE “CASUS OMISUS"
NOT PROCEED FROM THE FACT THAT A CASE IS CRIMI-
NAL IN NATURE.—The application of the rule of “casus omi-
sus” does not proceed from the mere fact that a case is crimi-
nal in nature, but rather from a reasonable certainty that a
particular person, object or thing has been omitted from a
legislative enumeration. In the present case. there has. been
no such omission. There has only been a substitutlon of
terms.

ID.; PENAL STATUTES; RULE THAT PENAL STATUTES
BE STRICTLY CONSTRUED NOT ONLY THE FACTOR
CONTROLLING THE INTERPRETATION OF SUCH LAWS.
—The rule that penal statutes are given a strict construction
is not the only factor controlling the interpretation of such
laws; instead, the rule merely serves as an additional, single
factor to be considered as an aid in determining the mean-
ing of penal laws. This has been recognized time and
again by decisions of various courts.(3 Sutherland, Statutory
Construction, p. 56.) Thus, cases wi|l frequently be found
enunciating the principle that the intent of the legislature
will govern (US vs. Corbet, 215, US, 233).

ID.; . STRICT CONSTRUCTION NOT PERMITTED
TO DEFEAT THE POLICY AND PURPOSE -OF STATUTE.—A
strict construction should not be permitted to defeat the
policy and purposes of the statute (Ash Shrop Co. v. US.. 252

" U.S. 195).
12.

ID.; SPIRIT AND REASON OF A STATUTE CONSIDERED

. IN INTERPR.ETATION THEREOF.—The court may - eonsider

13.
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the spirit and redason of a statute in the -interpretation of a
‘Statute where a iliteral meaning would. lead to absurdity, con-
tradiction, injustice, or would defeat the clear purpose of the
‘law. makers (Crawford, Interpretation of Laws, Sec. 78, p.
294),

ID.; PENAL STATUTES; CONSTRUED TO HARMONIZE
WITH THEIR IN'PENT AND PUHPOSE ~The strrct condtruc-

14.

15.

.. Election Code).

tion of a criminal statute does not mean such construction
of it as to deprive it of the meaning intended. Penal statutes
must be construed in the sense which best harmonizes with
their intent and purpose. (U. S. v. Batteridge. 43 F. Supp.

'58, 56, cited jn 3 Sutherland Statutory'‘Construction 56.)

ELECTIONS; ELECTIONEERING; JUDICIAL OFFICERS
PROHIBITED FROM AIDING CANDIDATE IN ELECTION
UNDER SECTION 54, REVISED ELECTION CODE.—Justices
of the Supreme Court, the Court of Appeals, and various
Judges, such the judges of the Court of Industrial Relations,
Judges of the Court of Agrarlan Relatiofis, etc., who were
not included in the prohibition under the old statute, are
now within the encompass of Section 54, Revised Electlon
Code.

ID.; ID.; REASON WHY JUSTICES OF THE PEACE ARE
PROHIBITED FROM ELECTIONEERING.—The weakest link
in our judicial systém is the justice of the peace court, and
to so construe the law as to allow a judge thereof to engage

“in partisan political activities would weaken rather than’

strengthen the judiclary. On the other hand, there are cogent
rcasons found in the Revised Election Code itself ‘why justices
of the peace should be prohibited from electioneering.' Along
with Justices of the appellate courts and judges of the Courts
of First Instance, they are given authority and jurisdi¢ition’
over certain clection cases (Seeé. Secs. 108, 117-123 Revised
Justices of the peace are authorized to hear
and decide inclusion .and exclusion cases and if they are

. permitted to campaign for candidates for an elective office

.the impartiality ‘of their decisions in' election cases would

be open: to serlous doubt. . We do not belleve that. the legis-
lature had, in Section 54 of the Revised Election :Code, .in-

. tended to create such an unfortunate situation.
16.

17.

1.

19.

.participating in partisan politics.

ID.; . ID.; EXECUTIVE DEPARTMENT HAS REGARDED
JUSTICES OF THE PEACE WITHIN PURVIEW OF SECTION
654, REVISED ELECTION ‘CODE.—The. .administrative -or:
executive department has regarded justices of the peace with-
in the purview of Sectlon 54 of the Revised Election Code.
STATUTES; PROPOSED AMENDMENT; UNTIL IT BECOMESL
A LAW, CANNOT. BE .CONSIDERED TO 'CONTAIN ANY
LEGISLATIVE INTENT.—Proposed amendment, until it ‘has
become a law, cannot be considered to contain or manifest.
any legislative intent.

ID.; MOTIVES, OPINIONS, AND REASON EXPRESSED BY
‘INDIVIDUAL LEGISLATIVE MEMBER CANNOT BE TAKEN-:
IN ASCERTAINING MEANING OF STATUTE.—The motives,

.opinions, -and the reason eXxpressed by the individual mein-.

bers of the legislature, even in debates, ‘cannot be -properly:

. taken into consideration in ascertaining.-the -meaning .of ‘a:

statute (Crawford, Statutory Construction, Sec. 213, pp. 375
376).
ELECTION; ELECTIONEERING; 'LEGISLATURE CONSIS-

‘TENTLY PROHIBITED JUSTICES OF THE PEACE.FROM

PARTICIPATING IN PARTISAN POLITICS.—Our law-making
body has . consistently prohibited justices. of the peace from
They were prohlbited under

...the old. Election Law since 1907 (Act No. 1582 and Act No.

.1709). Likewise, they were so enjoined by the Revised Admi-

nistrative Code. Another law which expressed the prohlbmon

.. to them was, Act No. 3387, and later Com Act No 357

'ID ID.; STATUTORY CONSTRUCTION; SECTION 54, RE-
. VISED ELECTION CODE; RULE OF EXPRESIO UNIUS EST .

20.

EXCLUSIO ALTERIUS; ERRONEOUSLY APPLIED BY THE.

. TRIAL COURT AND. COURT OF APPEALS.—If the legislature

had intended to exclude a justice of the peace from the pur-
view of Section 54, neither the trial coiirt nior the Court of

" Appeals has given the reason for the’ excluswn Indeed, there

appears no reason for the alleged change ‘Heénce, the fule

"of expresio’ unius est excruslo alterlus has been erroneously

"-"appned
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21. STATUTORY CONSTRUCTION; RULE OF “EXPRESIO UN-
IUS EST EXCLUSIO ALTERIUS”; WHEN SHOULD NOT
BE INVOKED.—Where a statute appears on its face to limit
the operation of its provisions to particular persons or things
by enumerating them, but no reason exists why other per-
sons or things not so enumerated should not have been
included, and manifest injustice will follow by not so in-
cluding them, the maxim expresio unlus est exclusio al-
terius, should not be invoked. (Blevins v. Mullally, 135 P.
307, 22 Cal. App. 6519)

DECISION
This is an appeal of the Solicitor General from the order
of the Court of First Instance of Pangasinan dismissing the
information against the defendant.

The records show that the statement of the case and of
the facts, as recited in the brief of plaintiff-appellant, is com-
plete and accurate. The same is, consequently, here adopted,
to wit: .

“In an.information. filed by the Provincial Fiscal of
Pangasinan in the Court of First Instance of that Province,
defendant Guillermo Manantan was charged with a viola-
tdon of Section 64 of the Revised Election Code. A preli-
minary investigation conducted by said court resulted in the
finding of a probable cause that the crime charged was
committed by the defendant. Thereafter, the trial started
upon defendant’s plea of not guilty, the defense moved to
dismiss the information on the ground that as justice of the
peace, the defendant is not one of the officers enumerated
in Section 54 of the Revised Election Code. The lower
court denied the metion to dismiss, holding that a justice
of the peace is within the purview of Section 54. A second
motion was filed by defense counsel who cited in support
thereof the declsion of the Court of Appeals in People vs.
Macaraeg, C.A-G.R. No. 15613-R, 54 Off. Gaz. pp. 1873-76)
where it was held that a justice of the peace is excluded
from the prohibition of Section 64 of the Revised Election
Code. Acting on this second motion to dismiss, the answer
of the prosecution, the reply of the defense, and the opposi-
tion of the prosecution, the lower court dismissed the in-
formation against the accused upon the: authority of the
ruling in the case cited by the defense.”

Both parties are submitting this case upon the determina-
tion of this single question of law: Is a justice of the peace in-
cluded in the prohibition of Sectlon 54 of the Revised Election
Code?

Section 54 of the sald Code reads:

“No justice, judge, fiscal, treasurer, or assessor of any
province, no officer or employee of the Army, no member of
the ‘national, provincial, eity, municipal or rural police force,
and no classified civil service officer or employee shall aid
any candidate, or-exert any influence In any manner in any
election or take part therein, except to vote, if entitled there-
to, or to preserve public peace, if he is a peace officer.”

Defendant-appellee argues that a justice of the peace is not
comprehended among the officers enumerated in Section 54 of
the Revised Election Code. He submits that the aforecited sec-
tion was taken from Section 449 of the Revised Administrative
Code, which provided the following:

“Sec. 449,—PERSONS PROHIBITED FROM INFLUEN-
CING ELECTIONS.—No judge of the First instance, justice
of the peace, or treasurer, fiscal or assessor of any province
and no officer or employee of the Philippine Constabulary,

or any Bureau or employee of the classified civil service,:

shall aid any candidate or exert influence in any manner
in any election or take part therein otherwise than exercising
the nght to vote

When, therefore, Secuon 54 of the. Revnsed Election Code omitted
the words “justice of the.peace,” the omission revealed the in-

January 31, 1963

LAWYERS JOURNAL!

tention of the Legislature to éxclude Justlces of the peace from
its operation.

The above argument overlooks one fundamental fact. It is
to be noted that under Section 449 of the Revised Administrative
Code, the word “judge” was modified or qualified by the phrase
“of First Instance,” while under Section 54 of the Revised Elec-
tion Code, no such modification exists. In other words, justices
of the peace were expressly included in Section 449 of the
Revised Administrative Code because the kinds of judges therein
were specified, i.e.,, judge of the' First Instance and justice of
the peace. In Section 54, however, there was no necessity any-
more to include justices of the peace in the enumration because
the legislature had availed itself of the more generic and broader
er term, “judge.” It was a term not modified by any word or
phrase and was Intended to comprehend all kinds. of judges.
like judges of the of the courts of First Instance, judges of' the
courts of Agrarian Relations, judges of the courts of Industrial
Relations, and justices of the peace.:

It is a well known fact that a justice of the peace is some-
time addressed as “judge” in this jurisdiction. It is ‘because a
justice of the peace is indeed- a judge. A “judge” "is a public
officer, who, by virtue of his office, is clothed with judicial au-
thority (U.S. v. Clark 25 Fed. Cas. 441, 442). According to Bou-
vier Law Dictionary, “a judge is a public officer lawfully ap--
pointed to decide litigated questions according to law. In its
most extensive sense the term includes all officers appointed to

- decide litigated questions while acting in that capacity, including

justices of the peace, and even jurors, it is said, who are judges
of facts.”

A review of the history of the Revised Election Code will
help to justify and clarify the above conclusion.

The first election law in the Philippines was Act No. 1582
enacted by the Phillppine Commission in 1907, and which was
later amended by Act Nos. 1669, 1709, 1726 and 1768. (Of these
4 amendments, however, only Act No. 1709 has a relation to the
discussion of the instant case as shall be shown later.) Act No.
1582, with its subsequent 4 amendments were later on incor-’
porated in Chapter 18 of the Administrative Code. Under -the
Philippine Legislature, several amendments were made through
the passage of Acts Nos. 2310, 3336 and 3387. (Again of these last
3 amendments, only Act No. 3387 has pertinence to the case at
bar as shall be seen later.) During the time of the Common-
wealth, the National Assembly passed Commonwealth Act No..
233 .and later on enacted Commonwealth Act No. 357, which was
the law enforced until June 21, 1947, when the Revised Election
Code was approved. Included as its basic prévisions are ‘th®
provisions of Commonwealth Acts Nos. 233, 367, 605, 666, 657. The
present Code was further amended by Republic Acts Nos. 599,
867, 2242 and again, during the session of Congress'in 1960, amend-
ed by Rep. Acts Nos. 3036 and 3038. In the history of our elec
tion law, the following should be noted::

Under Act 1582, Section 29, -it .was provnded L

“No public officer shall offer himself as a candidate for
elections, nor shall he be eligible during the time that he-
holds said public office- to election at any municipal, provin-.
cial or Assembly election, except for reelection to the position:
which he may be holding, and no judge of the First Instance,"
justice of the peace, provincial fiscal, or officer or employee:
of the Philippine Constabulary or of the Bureau of Education.
shall aid any candidate or influence in any manner or take’
part in any municipal, provincial, or Assembly election under.
the penalty of being deprived of his office and being disqua-.

lified to hold any public office whatsoever.for a term of 6.

years: Provided, however, that . the foregoing provisions

shall not be construed to deprive any person -otherwise qua--
lified of the right to vote at any election.. (Enacted January

9, 1907; Took effect on January 15, 1907.)

Then, in Act 1709, Sec. 6, it was~likewi'se' provided:
“x x x No -judge of ‘the First Instance,” justice of the
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peace, provinclal fiscal or officer or employee of the Bureau
of Constabulary or of the Bureau of Education shall aid any
candidate or Influence in any manner or take part in any
municipal, provincial or Assembly election. Any person vio-
lating the provisions. of this section shall be deprived of his
office or employment and shall be disqualified to hold any
public office or employment whatever for a term of 5 years.
Provided, however, that the foregoing provisions shall not
be construed to deprive any person otherwise qualified or
the right to vote at any election. (Enacted on August 31,
1907; Took effect on September 15, 1907.)

Again, when the existing election laws were incorporated in
the Administrative Code on March 10, 1917, the provisions in
question read:

. “Sec. 449—PERSONS PROHIBITED FROM INFLUEN-
CING ELECTIONS.—No judge of the First Instance, justice
of the peace, or treasurer, fiscal or assessor of any prov-
ince and no officer or employee of the Philippine Constabu-
lary, or any Bureau or employee of the classified clvil ser-
vice, shall aid any candidate or exert influence in any man-
ner in any election or take part therein otherwise than exer-
cising the right to vote.” (Bold types supplied.)

After the Administrative Code, the next pertinent legisla-
tion was Act No. 3387. This Act reads:

“Sec. 2635—OFFICERS AND EMPLOYEES MEDDLING
WITH THE ELECTION.—Any judge of the First Instance,
justice of the peace, treasurer, fiscal or assessor of any prov-
ince, any officer or employee of the Philippine Constabulary
or of the police of any municipality, or any officer or em-
ployee of any Bureau or the classifled civil service, who aids
any candidate or violated in any manner the provisions of
this section or takes part in any election otherwlise by excr-
cising the right to vote, shall be punished by a fine of not
less than P100.00 nor more than P2,000.00, or by imprison-
ment for not less than 2 months nor more than 2 years,
and in all cases by disqualification from public office and
deprivation of the right of suffrage for a period of b years.”
(Approved December 38, 1927.) (Bold types supplled.)

Subsequently, however, Commonwealth Act No. 357 was en-
acted on August 22, 1938. This law provided in Section 48:

“Sec. 2635—OFFICERS AND EMPLOYEES MEDDLING
FICERS AND EMPLOYEES.—No justice, judge, fiscal, trea-
surer or assessor of any province, no officer or employee
of the Army, the Constabulary of the National, provincial,
municipal or rural police, and no classified civil service of-
ficer or employee shall aid any candidate, nor exert in-
fluence in any manner in any election nor take part there-
in, except to vote, if entitled thereto, or to preserve public
peace, if he is a peace officer.”

This last law was' the legislation from which Section 54 of
the Revised Election Code was taken

It will thus be observed from the foregoing narration of
the legislative development .or history of Section 54 of the Re-
vised Election Code that the first omission of the word “justice
of the peace” was effected in Section 48 of Commonwealth Act
No. 357 and not in the present Code as averred by defendant-
appellee, Note carefully, however, that in the two instances
when the words “justice of the peace” were omitted in. Com. Act
No. 857 and Rep. Act No. 180, the word “judge” which preceded
in the enumeration did not carry the qualification “of the First
Instance.’ In other words, whenever the word “judge” was qua-
lified by the phrase “of the First Instance,” the words “justice
of the peace* would follow; however, if the law simply said
“Judge,” the words “justice of the peace” were omitted.

The above-mentioned pattern of congressional phraseology
would seem to justify the conclusion that when the legislature
omitted the words “justice of the peace” In Rep. Act No. 180, it
did not intend to exempt the said officer from its operation.

Page 26

LAWYERS JOURKAL

Rather, it had considered the sald officer as already compre-
hended in the broader term “judge”.

It is unfortunate and regrettable that the last World War
had destroyed congressional records which might have offered
some explanation of the discussion of Com. Act No. 357, which
legislation, as indicated above, had eliminated for the first time
the words “justice of the peace.” Having been completely de-
stroyed, all efforts to seek deeper and additional clarification
from these records proved -futile. Nevertheless, the conclusions
drawn from the historical background of Rep. Act No. 180 is suf-
ficiently borne out by reason and equity.

Defendant further argues that he cannot possibly be among
the officers enumerated in Section 64 inasmuch as under that
said section, the word “judge” is modified or qualified by the
phrase “of any province.” The last mentioned phrase, defend-
ant submits, cannot then refer to a justice of the peace since
the latter is not an officer of a province but of a municipality.

Defendant’s argument in that respect is too strained. If it
is true that the phrase “of any province” necessarily removes
Justices of the peace from the enumeration for the reason that
they are municipal and not provincial officlals, then the same
thing may be said of the Justices of the Supreme Court and of
the Court of Appeals. -They are national officlals. Yet, can
there be any doubt that Justices of the Supreme Court and of
the Court of Appeals are not included in the prohibition? The
more sensible and logical interpretation of the said phrase is that

it qualifies fiscals, treasurers and assessors who are generally

known as provincial officers.

The rule of “casus omisus pro omisus habendus est” is Mke-
wise invoked by the defendant-appellee. Under the said rule, a
person, object or thing omitted fromm an enumeration must be
held to have been omitted intentionally. If that rule is applic-
able to the present, then indeed, justices of the peace must be
held to have been intentionally and deliberately exempted from
the aperation. of Section 654.of the. Revised vElection Code.

The rule has no applicability to the case at bar. The maxim
‘“‘casus omisus” can operate and apply only if and when the omis-
sion has been clearly established.
tlon, it has already been shown that the legislature did not ex-
clude or omit justices of the peace from the enumeration of
officers precluded from engaging in partisan political activities.
Rather, they were merely called by another term. In the new
law, or Section 54 of the Ievised Election Code, justices of the
peace were just called “judges.” .

In insisting on the application of the rule of “casus omisus”
to this case, defendant-appellee cites authorities to the effect
that the sald rule, being restrictive in nature, has more particu-
lar application to statutes that should be strictly construed. It
is pointed out that Section 54 must be strictly construed against
the government since proceedings under it are criminal in na-
ture and the jurisprudence is settled that penal statutes should
be strictly interpreted against the state.

Amplifying on the above argument regarding strict interpre-
tation of penal statutes, defendant asserts that the spirit of
falr play and due process demand such strict construction in
order to give “fair warning of what the law iIntends to do, if
a certaln line is passed, in language that the common world
will understand.” (Justice Holmes, in McBoyle v. U.S. 283 U.S.
25, L. Ed. 816).

The application of the rule of “casus omisus” does not pro-
ceed from the mere fact that a case is criminal in nature, but
rather from a reasonable certainty that a particular person,
object or thing has been omitted from a legislative enumeration.
In the present case, and for reasons already mentioned, there
has been no such omission. There has only been a substitution
of terms.

The rule that penal statutes are given a strict construction

is not the only factor controlling the interpretation of such:

laws; instead, the rule merely serves as an aid in determining
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the meaning of penal laws. This has been recognized time and
again by decisions of various courts. (3 Sutherland, Statutory
Construction, p. 66) Thus, cases will frequently be found enun-
ciating the principle that the intent of the legislature will go-
vern (U.S. vs. Corbet, 215, U.S. 233). It is to be noted that a
strict construction should mot be permitted to defeat the policy
and purposes of the statute (Ash Sheep Co. vs. U.S, 252, U.S.
169). The cowrt may consider the spirit and reasons of a sta-
tute, as in this particular instance, where a literal meaning
would lead to absurdity, contradiction, injustice, or would de-
feat the clear purpose of the law makers (Crawford, Interpre-
tation of Laws, Sec. 78, p. 294). A Federal District court in the
U.S. has well said:

“The strict construction of a criminal statute does not
mean such construction of it as to deprive it of the meaning
intended. Penal statutes must be construed in the sense
which best harmonizes with their intent and purpose.” (U.S.
v. Betteridge, 43 F. Supp. 53, 56, cited in 3 Sutherland Sta-
tutory Construction 56.)

As-well stated by the Supreme Court of the United States,
the language of criminal statutes, frequently, has been narrowed
where the letter includes situations inconsistent with the leg-
islative plan (U.S. v. Katz, 271 US. 354; See also Ernest Brun-
chen, Interpretation of the Written Law (1916) 26 Yale L. J.
129.)

Another reason In support of the conclusion reached hercin
is the fact that the purpose of the statute is to enlarge the of
ficers within its purview. Justices of the Supreme Court, the
Court of Appeals, and various judges, such as the judges of the
Court of Industrial Relations, etc., who were not included in
the prohibition under the old statute, are now within its en-
compass. If such were the evident purpose, can the Legislature
intend to eliminate the justices of the peace within its orbit?
Certainly not. This point is fully explained in the brief of the
Solicitor General, to wit: .

“On the other hand, when the legislature eliminated
the phrases “Judge of First Instance” and “justice of thc
peace”, found in Section 449 of the Revised Administrative
Code, and used “judge” In lieu thereof, the obvious inten-
tion was to include in- the: scope rof the temm. not just- one
class of judge but all judges, whether of first Instance,
justices of the peace or special courts, such as judges of
the Court of Industrial Relations.” X x x

“The weakest link in our judicial system is the justice
of the .peace court, and to so construe the law as to allow
a Judge thereof to engage in partisan political activities
would weaken rather than strengthen the judiciary. On the
other hand, there are cogent reasons found in the Revised
Election Code itself why justices of the peace should be
‘prohibited from electioneering. Along with Justices of the
appellate courts and judges of the Courts of First Instance,
they are given authority and jurisdiction over certain elec
tion cases (See Secs. 103, 106, 117-123). Justices of the peace
are authorized to hear and decide inclusion and exclusion
cases, and if they are permitted to campaign for candidates
for an elective office the impartiality of their decisions in
election cases would be open to serious doubt. We do not
believe that the legislature had, in Section 54 of the Revised
Election Code, intended to create such an unfortunate sit-
uation.” (pp. 7-8. Appellant’s Brief.)

Another factor which fortifies the conclusion reached here-
in is the fact that even the administrative or executive depart-
ment has regarded justices of the peace within the purview of
Section 54 of the Revised Election Code,

In Tranquilino O. Calo, Jr. v. The Executive Secretary, the
Secretary of Justice, etc. (G.R. No. L-2601), this Court did not
give due course to -the petitien for certiorari and prohibition
with preliminary injunction against the respondents, for not
setting aside, among others, Administrative Order No. 237, dat~d
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March 31, 1967, of the President of the Philippines, dismissing
the petitloner as justice of the peace of Agusan. It is worthy
of note that one of the causes of the separation of the peti-
tioner was the fact that he was found guilty in engaging in
electioneering, contrary to the provisions of the Election Code.

Defendant-appellee calls the attention of thls Court to House
Bill No. 2676, which was filed on January 25, 1955. In that pro-
posed legislation, under Section 56, justices of the peace are al-
ready expressly included among the officers enjoined from active
political participation. The argument is that with the filing of
the said House Bill, Congress impliedly acknowledged that ex-
isting laws do not prohibit justices of the peace from partisan
political activities.

The argument is unacceptable. To begin with, House Bill
No. 2676 was a proposed amendment to Republic Act No. 180
as a whole and not merely to section 54 of said Rep. Act No.
180. In other words, House Bill No. 2676 was a proposed re-
codification of the existing election laws at the time that it was
filed. Besides, the proposed amendment, until it has become
a law, cannot be considered to contain or manifest any legisla-
tive Intent, If the motives, opinions, and the reasons expressed
by the individual members of the legislature, even in debates,
cannot be properly takén into consideration in ascertaining the
meaning of a statute (Crawford, Statutory Construction, Sec.
213, pp. 375-376), a fortiori what weight can we give to a mere

. draft of a bill.

On law, reason and public policy, defendant-appellee’s con-
tention that justices of the peace are not covered by the injunc-
tion of Section 54 must be rejected. To accept it is to render
ineffective a policy so clearly and emphatically lald down by
the legislature.

Our law-making body has consistently prohibited justices
of the peace from participating in partisan politics. They were
prohibited under the old Election Law since 1907 (Act No. 1582
and Act No. 1709). Likewise, they were so enjoined by the Re-
vised Administrative Code. Another law which expressed the’
prohibition to them was Act No. 3387, and later, Com. Act No.
367.

Lastly, it is observed that both the Court of Appeals and the
trial .court applied the rule of “expressio unlus, est exclusio
alterius” In arriving at the conclusion that justices of the peace
are not covered by Section 54. Said the Court of Appeals: “Any-
way, gulded by the rule of exclusion, otherwise known as expre-
slo unlus est exclusio alterlus, it would not be beyond reason
to infer that there was an intention of omitting the term “just-
ice of the peace fram Section 54 of the Revised Election Cede.
X x x”

. The rule has no application. If the legislature had intended
to exclude a justice of the peace from the purview of Section
54, neither the trial court nor the Court of Appeals has given
the reason for the exclusion. Indeed, there appears no reason
for the alleged change. Hence, the rule of expressio unius est
exclusio alterlus has been erroneously applied. (Appellant’s Brief,
p. 6.) ) :

“Where a statute appears on its face to limit the opcra-‘
tion of its provisions to particular persons or things by
enumerating them, but no reason exists why other persons
or things not so enumerated should not have been inciuded,
and manifest injustice will follow by not so including them,
the maxim expressio unius est exclusio alterius, should not be
invoked.” (Blevins v. Mullally, 135 P. 307, 22 Cal. App. 519.)

For the above reasons, the order of dismissal entered by the
trial court should be set aside and this case is remanded for-
trial on the merits.

Bengzon, CJ., Bautista Angelo, Labrador, Concepcion, Bar-
rera, and Makalintal, JJ., concurred.

Padilla and Dizon, JJ., took no part. '
J.B.L. Reyes, J,, on leave.
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" Resurrecclon de Leon,
llana Molo Pecksén et al.,

VI ¢

et _al, Plaintiffs-appellees, vs. Emil-
Respondents-appellants, G.R. No. L-

17809, December 29, 1962, Bautista Angelo J.

1.
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TRUST; DECLARATION OF TRUST; DEFINED. — A’ decla-

-.ration of trust has been defined as an act by which a per-

son acknowledges that the property, title to which he holds,
is held by him for the use of another (Griffith v. Masfield,
51 S.W. 832, 66 Ark. 513, 521).

ID.; EVIDENCE: PROOF NECESSARY TO ESTABLISH A
TRUST.—True it is that to establish a trust the proof must
be clear, satisfactory and convincing. It cannot rest on
vague, uncertain evidence, or on loose, equivocal or indef-
inite declaration (In:re Tuttle's Estate, 200 A. 921, 132 Pa.
Super 356);

- ID.; RIGHT CREATING A TRUST; NEED NOT BE CON-

TEMPORANEOUS OR INTER-PARTIES.—It has been held
that the right creating or declaring a trust need not be
contemporaneous or inter-parties (Stephenson v. Stephen-
som, 171 S.W. 2d 265, 361 Mo. 8; In re Corbin's Trust Orph.

‘57 Work Leg. Rec. 201).

ID.; EXPRESS TRUST; WRITTEN DECLARATION MADE
AFTER LEGAL ESTATE HAS BEEN VESTED IN THE
TRUSTEE.—It was even held that an express trust may
be declared by a writing made after the legal estate has
been vested in the trustee (Kurtz v. Robinson, Tex. Civ.
App. 256 S.W. 2d 1003).

ID.; ID.; CREATED BY A DEED; IT MAY BE SHOWN BY
A SEPARATE WRITING.—The fact that an express trust
was created by a déed which was absolute on its face may
be shown by a writing separate from the deed itself (Mugan
v. Wheeler, 145 S.W. 462, 241 Mo. 376).

ID.; BENEFICIARIES; ABSENCE OF NOTIFICATION OF
EXISTENCE OF TRUST; EFEFCT OF.—The fact that the
beneficiaries were not notified of the existence of the trust

or that the Jatter have not been given an opportunity to ac-.

cept it, is of no importance, for it is not essential to the
existence of a valid trust and to the right of the benefi-
claries to enforce the same that they had knowledge there-
of at the time of its creation. (Stoehr v. Miller, 296 F. 414).

ID.; ID.; CONSENT TO THE CREATION OF TRUST, NOT
NECESSARY. — It is not mnecessary that the benefi-
ciary should consent to the creation of the trust (Wickwire-
Spencer Steel Corporation v. United Spring Mgf. Co.; 142
N.E. 7568, 247 Mass. 565) In fact it has been held that in
case of a voluntary trust the assent of the beneficlary is
not necessary to render it valid because as a general rule
acceptance by the beneficiary is presumed (Article 1446,
new Civil Code; Cristobal v. Gomez, 50 Phil.,, 810).

ID.; VOLUNTARY TRUST; REVOCATION.—The rule is that
in the absence of any reservation of the power to revoke
a voluntary trust is irrevocable without the consent of the
beneficlary (Allen v. Safe Deposit and Trust Co. of Balti-
more, 7A. 2d 180, 177 Md. 26). It cannot be revoked by the
creator alone, nor by the trustee (Fricks v. Weber, C.C.A.
Ohio, 145 F, 2d 737). Hughes v. C.I.R.-C.C.A. 9, 104 F. 2d 144;
Ewing v. Shannahan, 20 S.E. 1065, 113 Mo, 188).

-1D.; EXPRESS TRUST CONSTITUTED BEFORE EFFECT-

1IVITY OF NEW CIVIL CODE; LAWS GOVERNING' THE
SAME.—The express trust was constituted during the life-
time of the predecessor-in-interest of appellants, that is,
before the effectlvxty of the new Civil Code, although the in-
strument recognizing and declanng such trust was executed
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. on December 5, 1960, after the effectivity of said Code.- The
Civil Code of 1889 and prewous laws and authorities on the
matter, therefore, should ‘govern the herein trust under the
provisions of Article 2253 of the new Civil Code.

10. ID.; LAWS ON TRUSTS IN THIS JURISDICTION BEFORE
THE EFFECTIVITY OF THE NEW CIVIL CODE.—The Civil
Code of 1889 contains no specific provisions on trust as does
the new Clvil Code. Neither does the Code of Civil Procedure
of 1901 for the same merely provides for the proceeding to
be followed relative to trusts and trustees (Chapter XVIII).
This silence, however, does not mean that the juridical insti-
tution of trusts was then unknown in this jurisdiction, for
the principles relied upon by the Supreme Court before the
effectivity of the new Civil Code were these embodied in An-
lo-American jurisprudence as derived from Roman and Civil
Law principles (Government v. Abadilla, 46 Phil.,, 42),

DECISION

Resurreccion de Leon, et al, filed on November 13, 1958 be-
fore the Court of First Instance of Rizal a complaint seeking to
compel Emiliana Molo-Peckson, et al to convey to the former ten
parcels of land located in Pasay City with an area of 1,749 sq.
m. upon payment of P1.00 per parcel upon the plea that said lots.
were willed or donated in 1948 to the latter by their foster pa-
rents Mariano Molo y Legaspi and Juana Juan with the under

. standing that they should sell them to the plaintiffs under the

terms above-stated.

Defendants, in their answer, disclaimed any legal obligation
on their part to sell the above properties to the plaintiffs for
the nominal consideration of P1.00 per lot alleging that if they
executed the document on which the complaint is predicated it
was on the mistaken assumption that their foster parents had
requested them that they donate the properties to plaintiffs for
which reason they executed on August 9, 1956 a document revok-
ing said donation which was- acknowledged before Notary Public
Leoncio C. Jimenez.

No testimonial evidence was presented by either party. In-‘
stead, both agreed to submit the case upon the presentation of
thelr respective exhibits which were all admitted by the trial
court.

After trial on the merits the court a quo rendered on Sept-
ember 21, 1960 a decision wherein it held that, under the facts
established by the evidence, trust has been constituted by the
late spouses Marlano Molo and Juana Juan over the ten parcels
of land in question in favor of plaintiffs as beneficiaries ‘and
as a consequence, concluded:

“Considering all the foregoing, the Court orders:

“l. The defendants, jointly and severally to free the
said ten (10) parcels of land from the mortgage lien in favor
of the Rehabllitation Finance Corporation (now Develop-
ment Bank of the Philippines) and Claro Cortez, and there-
after to sign and execute in favor of the plaintiffs a deed
of absolute sale of the said properties for and in consider-
ation of TEN (P10.00)' PESOS already deposited in Court
after all conditlons imposed in Exhibit A have been com-
plied with;

“2. That in the event the defendants shall refuse to
execute and perform the above, they are ordered, jointly and
severally, to pay the plaintiffs the value of said ten (10)
parcels of land in question, the amount to be -assessed by
the City of Pasay City as the fair market value of the
same, upon orders of the Court to assess said value;

“3. The defendants jointly and severally pay the plain-
tiffs’ Attorney’s fees in the amount of P3,000.00, as defend-
ants acted In gross and evident bad faith in refusing to
satisfy the plalntiffs’ plainly valid, just and demandable
claim, under Article 2208 sub-paragraph, 5 of the New Civil.
Code; ’
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“4, The defendants to render an accounting of the

fruits of sald ten (10) parcels of land from the time plain-

tiffs demanded the conveyance of said parcels of land on

August 11, 19566 as per Exhibits B and C, in accordance

with the provisions of Article 1164, New Civil Code which

provides that the creditor has a right to the fruit of the

thing from the time the obligation to deliver it arises; and
“S. The defendants to pay the costs.”

Defendants took the present appeal.

On January 24, 1941, Mariano Molo y Legaspi died leaving
a will wherein he bequeathed his entire estate to his wife,
Juana Juan. This will was probated in the Court of First In-
stance of Pasay City, Rizal, which was affirmed by the Supreme
Court on November 26, 1956 (G. R. No. L-8774). On May 11,
1948, Juana Juan in turn executed a will naming therein many
devises and legatees one of whom is Guillerma San Rafael, mo-
ther of the plaintiffs and defendant Pilar Perez Nable. On June
7, 1948, however, Juana Juan executed a donation inter vivos
in favor of Emiliana Molo-Peckson-.and Pllar Perez Nable of
almost all of her entire property leaving only about P16,000.00
worth of property for the devises mentioned in the will. Among
the properties conveyed to the donees are the ten- parcels of
land subject to the present action. Juana Juan died on May
28, 1950.

On December 5, 1950, Emiliana Molo-Peckson and Pllar Pe-

rez Nable executed a document which they called “MUTUAL
AGREEMENT"” the pertinent provisions of which are:

“That the above named parties hereby mutually agree
by these presents x X x that the following lots should be
sold at ONE (1) PESO each to the following persons and
organization:

X X X X X X

“TO — JUSTA DE LEON and RESURRECCION DE
LEON, several parcels of land Jocated at Calle Tolentino
(South of Tenorlo and Kapitan Magtibay), Pasay City, share
and share alike or half and half of TEN (10) LOTS des-
cribed in:

“Transfer Certificate of Title No. 28157 — and allocated
as follows:

“(a) To JUSTA DE LEON, Five (5) Lots.
*“(b) To RESURRECCION DE LEON, the remaining
Five (5) Lots.

“That this agreement is made in conformity with the
verbal wish of the late Don Marlano Molo y Legaspi and
the late Dona Juan Francisco Juan y Molo. These obliga-
tlons were repeatedly told to Emiliana Molo Peckson, be-
fore their death and that same should be {fulfilled after
their death.”’

On August 9, 1956, ‘however the same  defendants, assisted
by their husbands, executed “another document in which they
revoked the .so-called- mutual agreement mentioned above, and
another relating to the same subject matter, stating therein that
the parties, “after matured and tharough study, realized that
the above-mentioned public instruments X x x do not repre-
sent their true and correct interpretations of the verbal wishes
of the late spouses Don Mariano y Legaspi and Dona Juana
Prancisco Juan y Molo.” But after the execution of this doc-
ument that is, on August 11, 1956, the beneficlaries Resurrec-
cion de Leon and Justa de Leon, thru their counsel, demanded
the conveyance to them of the ten parcels of land for the

consideration of P1.00 per parcel as stated in the document:

of December 5, 1950. And having the defendants refused to

do. so, said beneficiaries consigned on July 8,:1957 the amount

of P10.00 as the consideration of the ten parcels of land.
In -this appeal, appellants assign the following errors: .
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I
THE LOWER COURT ERRED IN HOLDING THAT
THE SPOUSES, MARJANO MOLO AND JUANA JUAN, CON-
STITUTED A TRUST OVER THE PROPERTIES IN QUES-
TION WITH PLAINTIFFS-APPELLEES AS BENEFICIA-
RIES.

II
THE LOWER COURT ERRED IN APPLYING ARTICLES

1440, 1441, 1449, 1463, and 1457 OF THE NEW CIVIL CODE
TO THE CASE AT BAR.

I
THE LOWER COURT ERRED IN HOLDING PLAIN-
TIFFS-APPELLEES’ EXHIBIT ‘A’ TO BE A DECLARATION
AGAINST INTEREST AND AN ADMISSION BY DEFEND-
ANTS-APPELLANTS.

AV
THE LOWER COURT ERRED IN HOLDING THAT DE-

FENDANTS-APPELLANTS HAD NO RIGHT TO REVOKE
EXHIBIT ‘A’

. A
THE LOWER COURT ERRED IN ORDERING APPEL-
LANTS TO RENDER AN ACCOUNTING OF THE FRUITS
OF THE PROPERTIES IN QUESTION.
VI
THE LOWER COURT ERRED IN W0ORDERING APPEL-
LANTS TO FREE THE PROPERTIES FROM THE MORT-
GAGE LIENS IN FAVOR OF THE DEVELOPMENT BANK
OF THE PHILIPPINES AND CLARO CORTEZ.
VIl

1 THE LOWER COURT ERRED IN AWARDING ATTOR-
NEY'S FEES TO THE APPELLEES.

VIl
THE LOWER COURT ERRED IN NOT DISMISSING'

THE COMPLAINT.”

There 1s no merit in the claim that the document executed
on December 5, 1950 does not represent the true and correct
interpretation by appellants of the verbal wish of their foster
parents relative to the conveyance for a nominal consideration
to appellees of the ten parcels of land in question considering
the circumstances obtaining in the present case. To begin with,
this document was executed by appellants on December - 5,
1950, or about two years and six months from the time they
acquired title to the lands by virtue of the-donation inter vivos
executed In their favor by their foster mother Juana Juan and
slx months after the death of the donor. There is nobody
who could cajole them to execute it, nor is thers any force
that could coerce them to make the declaration therein ex-
pressed, except the constraining mandate of their consclence
to comply with “the obligations repeatedly told to Emiliana
Molo Peckson,” one of appellants, before their death, epitom-
ized in .the “verbal wish eof the.late Don Mariano Molo y Le-
gaspl and the late Dona Juana Francisco'y Molo” to convey:
after their death said ten parcels of land at P1.00 a parcel
to appellees. In fact, the acknowledgment appended to thé
document they subscribed states that it was “théir own free:
act and voluntary deed.”

Indeed, it is to be supposed that appellants understood aid
comprehended the legal import of said document when they
executed it more so when.both of them had studied in reput-
able centers of learning, one being a pharmacist and the other
a member of the bar. Moreover, they have more than ample
time — the six months intervening between the death of the
donor and the execution of the document — to ponder not only
on the importance of the wish of their predecessors-in-interest
but also. on the proprietary’ of putting in‘writing the mandate
they have received. It is, therefore, reasonable to: presuime that
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that document represents the real wish of appellants’ predeces-
sors-in-interest and that the only thing to be "determined is
its real import and legal implications.

That the document represents a. recognition of pre-existing
trust or a declaration of an express trust impressed on the ten
parcels of land in question is evident. A declaration of trust
has been defined as an act by which a person acknowledges
that the property, title to which he hold, is held by him for
the use of another (Griffith v. Maxfield, 51 S.W. 832, 66 Ark.
513, 521.) This is precisely the nature of the will of the don-
or: to convey the titles of the land to appellants with the duty
to hold them in trust for the appellees. Appellants obligingly
complied with this duty by executing the document under
consideration.

True it is that to establish a trust the proof must be clear,
satisfactory and convincing. It cannot rest on vague uncer-
tain evidence, or on a loose, equivocal or indefinite declaration
(In re Tuttle’'s Estate, 200 A. 921 132 Pa. Super 3566); but: there
the document in question clearly and unequivocally declares
the existence of the trust even if the same was eXecuted sub-
sequent to the death of the trustor, Juana Juan, for it has been
held that the right creating or declaring a trust need not be
contemporaneous or inter-parties (Stephenson v. Stephenson, 171
SW. 2d 265, 351 Mo. 8; In re Corbin's Trust Orph., 67 York
Leg. Rec. 201). It was even held that an express trust may
be declared by a writing made after the legal estate has been
vested in the trustee (Kurtz v. Robinson, Tex. Civ. App. 256
S.W. 2d 1003). The contention, therefore, of appellants that
the will and the donation executed by their predecessors-in-
interest were absolute for it did not contain a hint that the
lots in question will be held in trust by them does not merit
weight because the fact that an express trust was created by
a deed which was absolute on its face may be shown by a
writing separate from the deed itself (Mugan v. Wheeler, 145
S.W. 462, 241 Mo. 376).

The fact that the benefriciaries were not notified of the ex-
istence of the trust or that the latter have not been given an
opportunity to accept it is of no importance, for it is not es-
sentlal to the existence of a valid trust and to the right of the
beneficiaries to enforce the same that they had knowledge
thereof at the time of its creatlon (Stoehr v. Miller, 296 F.
414). Neither is it mecessary that the beneficiary should con-
sent to the creation of the trust (Wickwire Spencer Steel
Corporation v. United Spring Mfg. Co, 142 N.E. 758, 247 Mass.
565). In fact, it has been held that in case of a voluntary
trust the assent of the beneficlary is not necessary to ren-
der it valid because as a general rule acceptance by the bene-
ficlary is presumed (Article 1446, new Clvil Code; Cristobal
v. Gomez, 50 Phil, 819).

‘It is true, as appellants contend that the alleged decla-
ration of trust was revoked, and having been revoked it can-
not be accepted, but the attempted revocation did not have
any legal effect. The rule is that in the absence of any re-
servation of the power to revoke a voluntary trust is irrevoc-
able without the consent of the beneficiary (Allen v. Safe
Deposit and Trust Co. of Baltimore 7 A. 2d 180, 177 Md. 26).
It cannot be revoked by the creator alone, nor by the trustee
(Fricke v. Weber, C.CA. Ohio, 145 F. 2d 737; Hughes v.
CIR. C.C.A. 9, 104 F. 2d 144; Ewing v. Shannahan, 20 S.W.
1065, 113 Mo. 188). Here there is no such reservation.

Appellants contend that the lower court erred in apply-
ing the provisions of the new Civil Code on trust. This is
correct. The express trust was constituted during the lifetime
of the predecessor-in-interest of appellants that is, before the
effectivity of the mew Clvil Code, although the instrument re-
cognizing and declaring such trust was executed on December
5, 1950, after the effectivity of sald Code. The Civil Code of
1889 and previous laws and authorities on the matter, there-
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fore, should govern the herein trust under the provisions of
Article 2253 of the new Civil Code.

But the Civil Code of 1889 contains no specific provisions
on trust as does the new Clvil Code. Neither does the Code
of Civil Procedure of 1901 for the same merely provides for
the proceeding to be followed relative to trusts and trustees
(Chapter XVIII). This sllence, however, does not mean that
the juridical institution of trust was then unknown in this
jurisdiction, for the principles relied upon by the Supreme
Court before the effectivity of the new Civil Code were those
embodied in Anglo-American jurisprudence as derived from Ro-
man and Civil Law principles (Government v. Abadilla, 46 Phil.,
42). And these are the same principles on which we predi-
cate our ruling heretofore stated and on which we now rely
for the validity of the trust in question.

The trial court ordered appellants to render an: account-
ing of the fruits of the properties in question even if appel-
lees did not expressly ask for it in their prayer for relief.
We, however, believe that this is covered by the general prayer
“for such other rellef just and equitable under the premises.”
What iIs important is to know from what date the accounting
should be made. The trial court ordered that the accounting
be made from the time appellant demanded the conveyance
of the ten parcels of land on August 11, 1956 in accordance
with Article 1164 of the new Civil Code. which provides that

‘the creditor has a right to the fruit of the thing from the

time the obligation to deliver it arises. But this cannot be
done without first submitting proof that the conditions stated
in the mutual agreement had been complied with. And this
only happened when the decision of the Supreme Court in
G. R. No. L-8774 became final and executory. The ruling
of the trial court in this respect should therefore be modified
in the sense that the accounting should be made from the
date of the finality of sald decision.

We find no ‘error in the directive of the trial court that
appellants should free the lands in question in favor of the
encumbrange that was created thereon by them in favor of
the Development Bank of the Philippines and one Claro Cortez,
for as trustees it is their duty to deliver the properties to the
cestul que trust free from all liens and encumbrances.

To recapitulate, we hold: (1) that the document executed
on December 5, 1950 creates am express trust in favor of ap-
pellees; (2) that appellants had no right to revoke it with-
out the consent of the cestul que trust; (3) that appellants
must render an accounting of the fruits of the lands from
the date the judgment rendered in G. R. 'No. L-8774 became
final and executory; and (4) that appellants should free sald
lands from all liens and encumbrances. ,

Wherefore, with the modification as above indiecated with
regard to accounting, we hereby affirm, the decision appealed
from, without pronouncement as to costs.

Labrador, J..BL. Reyes, Barrera, Paredes, Dizon, Regala and
Makalintal, JJ., cancurred.

Concepecion and Padilla, JJ., took no part.

viI

In the Matter of the Pefition of Wang I Fu to be admitted
a citizen of the Philippines, Wang I Fu, Petitioner-Appellant vs.
Rep. of the Phil, Opnpositor-Appellee, G.R. No. L-15312, Sept. 29,
1962, Regala, J.

1. NATURALIZATION; USE OF DIFFERENT ALIASES BY PE-
TITIONER IS GROUND FOR DENYING APPLICATION FOR
NATURALIZATION.—The evidence really shows that petitioner
has been using some aliases. In his lamding certificate, im-
migrant certificate of residence and allen certificate of regis-

January 31, 1963



tration, petitioner's pame appears as Wang I Fu. However,
in his marriage contract, he gave his name as George Wang
I Fu, while in the birth certificates of his children he used
the allas George Ong. Aside from George Wang and George
Ong, petitioner also uses the allas Ong Hay Kuan. The use
of said allases is not explained and there is no showing that
it has been authorized as required by the Alias Law (Com-
monwealth Act No. 142). Being violative of the law, we think
this act of petitioner is not beyond reproach and is, there-
fore, a ground for denying his application for naturaliza-
tion.

2. ID.; PETITIONER'S CHILDREN USING DIFFERENT SUR-
NAMES IS CONTRARY TO CUSTOMS AND TRADITIONS
OF THE FILIPINOS. — It also appears from petitioner's
evidence that in the birth certificates and certificates of re-
gistration of his daughters Maria Teresita and Marla Nancy,
their surname is Ong, but In petitioner’s testimony he men-
tions: Wang- as 'the surname of these two children. As cor
rectly observed by the trlal court, this using of different
names is not in accordance with customs and traditions
of the Filipino people. ’

3. ID.; PETITIONER DID NOT MAKE ANY EFFORT TO SEE
HIS MOTHER IN CHINA SINCE 1934 AND THIS ATTI-
TUDE IS NOT EMBRACING THE CUSTOMS, TRADI-
TIONS, AND IDEALS OF THE FILIPINOS. — Apparently,
petitioner had not seen his mother since 1934 when he came
to live in this country, yet he made no efforts to inquire
about her. If he should have the concern that a Filipino
has for his mother, he should have, at least, corresponded
with his brothers in China about their mother’s well-being.
Again petitioner’s attitude in this regard does not speak
well of his claim to have embraced the customs, traditions,
and ideals of the Filipino people. .

4. ID.; PETITIONER IS AGAINST THE FILIPINO FIRST PO-
LICY AND PREFERS TO ASSOCIATE WITH HIS CO-CHI-
NESE. — Petitioner's membership in the Philippine Chinese
Glassware Merchants Association, and his . acquiescence to
the resolution against the Filipino First Policy, indicate that
he prefers to associate with his co-Chinese and his sympa-
thy is with them and not with the Filipinos.

5. PETITIONER FAVORS CHINESE CITIZENS TO BE EM-
PLOYED IN HIS BUSINESS.—Even in the selection of his
employees, petitioner has shown himself to be partial in fa-
vor of Chinese citizens, because, as pointed out above, out of
the seven employees in his business, only the driver and
cargador are Filipinos, and the responsible positions are
held by Chinese.

6. ID.; CHILDREN OF PETITIONER ARE STUDYING IN CHI-
NESE SCHOOLS WHICH AFFECTS HIS SINCERITY TO
BECOME A FILIPINO CITIZEN. — Another observation
that bespeaks of petitioner’s indifference to the Filipinos is
that all of his children are studying in Chinese schools name-
ly, the Immaculate Conception Anglo-Chinese Academy and
the Huang Chi School. The names of these schools convey
the impression that they are not for Filipinos and where
there is no mingling among Chinese with Filipino children.
We have already observed in previous cases (Garchitorena
v. Republic, G.R. No. L-15102, April 20, 1961; Hao Su Siong
alias Ramon Cuenco v. Republic, G.R. No. L-13045, July
30, 1962)that this circumstance affects the sincerity of peti-
tioner’s intention to become a Filipino citizen. .

7. ID.; APPLICANT MUST SHOW OVERT ACTS TO MINGLE
AND ASSOCIATE WITH FILIPINOS. — One of the essen-
tial requisites for naturalization is the -actual desire and overt
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acts on the part of the epplicant for naturalization to min-
gle and associate with Filipinos. The purpose of this policy
is to permit gradual assimilation of naturalization citizens. It
would be violative of this policy to admit aliens who evince
a deslre to preserve their identity as aliens. (Ong Ching
v. Republic, G.R. No. L-15691, March 27, 1961.)

8. ID.; PETITIONER'S WITNESSES CAME TO KNOW APPLI-
CANT ONLY IN 1943°AND 19456 RESPECTIVELY AND ARE
INCAPABLE TO TESTIFY IRREPROACHABLE CONDUCT OF
APPLICANT. — The law requires proper and irreproachable
conduct during the applicant’'s entire period of residence in
the Philippines. Since the only witnesses presented by pe-
titioncr — Alfredo Penalosa and Jose Bermabe — came to
know the petitioner only in 1943 and 1945, respectively, they
are not in a position to testify as to applicants’ conduct from
the time he arrived in the Philippines in May 1934. It should
take more than uncorroborated assertions of petitioner him-
self to establish this vital fact.

DECISION

This is an appeal taken by a Chinese named Wang I Fu from
the decision of the Court of First Instance -of Manlla, in Civil
Case No. 32003, denying his petition for naturalization.

It appears that petitioner was born on February 15, 1918
in Chingkang, China. On May 14, 1934, he came to the Philip-
pines where he has continuously resided since then. He is mar-
ried to Marla Sun also a Chinese, and out of said marriage
were born five children, namely: Maria Teresita, George, Ed-
uardo, Glayda and Maria Nancy. Petitioner is engaged in the
glassware business from which he derives an average annual
income of P8,000.00. He speaks and writes English and Taga-
log. He has enrolled his minor children of school age in private
schools in Manila — his two sons at the Huang Chi School and

his three daughters at the Immaculate Conception Anglo-Chinese
Acadezny. ‘ ’

The lower court has found that petitioner is not opposed
to organized government, and that there is no evidence that he
associated with any group of persons who uphold "the doctrine
opposed to organized government; neither is he in favor of
using violence for the success of one’s ideals ; 'he is not a poly-
gamist nor a believer in the practice thereof ; he has not been
convicted of any crime involving moral turpitude; neither is he

suffering from any mental alienation or incurable contagious
disease. ’

Despite petitioner’s possession of the above qualifications,
the court, however, denied his petition on the foilowing grounds: .
(1) Petitloner has been using allases and two of his chjldreri
have different’ surnames from those of the other three ; (2) He
was educated in the Anglo-Chinese School where he had no Fili-
pino' classmates and he has always been residing in neighbor-
hood’s inhabited by Chinese; (3) He has no love for his mother
in China as shown by the fact that he never sent her money
and that he did not know whether or not she is still alive;
(4) 'Fu is a member of the Philippine-Chinese Glassware Mer-
charits' Assoclation which is composed erntirely of Chinese. "Said_
association has passed ‘a resolution against the Flilipino First
Policy to which resolution he did not object; (5) Among -the
seven employees of petitioner only two are Filipinos; and (6) It
has not been sufficiently shown that his witnesses have such
a close contact with petitioner as to be able to testify on his
character and morality, as well as his qualifications to become’
a citizen.

The petitioner has appealed.

A review of the record convinces Us that petitioner does
not deserve to be admitted to Philippine citizenship.

The evidence really ;shows that petitioner has been wusing
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some allases. In his landing ocertificate, immigrant certificate
of residence and alien certificate of registration, petitioner’s
name appears as Wang I Fu. However, in his marriage con-
tract, he gave his name as George Wang I Fu, while in the
birth certificates of his children he used the allas George Ong.
Asidé from George Wang and George Ong, petitioner also uses
the alias Ong Hay Kuan. The use of said allases is not explained
and there is no showing that it has been authorized as required
by the Alias Law (Commonwealth Act No. 142). Being violative
of the law, We think this act of petitioner is not beyond re-
proach and is, therefore, a ground for denying his application
for naturalization. (See Koa Gul v. Republic, G.R. No. L-17317,
July 31, 1962; Lim Bun v. Republic, G.R. No. L-12822, April 26;
1961; and Ng Liam Keng v. Republic, G.R. No. L-14146, April 29,
1961,)

-'It also appears from petitioner’s evidence that in the birth
certificates and certificates of registration of his daughters Ma-
ria Teresita and Maria Nancy their surname is Ong, but in peti-
tioner’s testimony he mentions’ Wang as the surname of these
two children. As correctly observed by the trial court, this using
of different names is not in accordance with customs and tra-
ditions of the Filipino people.

As to petitioner’'s not having serious concern over his mo-
ther. whereabouts or existence, the lower court made the follow-
ing observation:

: “Petitioner also testified that he went to Hongkong in
1954, but he did not see his mother because she was resid-
ing in Chingkang, China which was under the Communist
regime then and up to the present; but admitted that there
was a regular postal system between the Phillppines and
Red China and he was writing to his mother since 1947 and
and 1948. He further claimed that although he went to
Hongkong in 1954 he did not send his mother any money
in spite of his claim that he owns a business in the Philip-
pines worth P150,000.00. When pressed for an explanation
for his mother, petitioner explained that he did not send
money to his mother because he believes that his brother
will take care of his mother.

“During the latter part of his testimony petitioner
sought to give an additional explanation for his failure to
send money to his mother by stating that he did not know
whether she is still alive or not. This statement was con-
tradicted by his earlier testimony when he testified that one
week before he went to Hongkong he wrote a letter to his
mother notifying her that he was going to Hongkong. The
foregoing, in the mind of the Court shows that petitioner
has no love for his mother.”

Apparently, petitioner had not seen his mother since 1934
when he came to live in this country, yet he made no efforts to
inquire her. If he should have the concern that a Filipino has
for his mother, he should have, at least, correspond with his
brothers in China about their mother's well-being. Again peti-
tioner’s attitude in this regard does not speak well of his claim
to have embraced the customs, traditions, and ideals of the Fi-
lipino people.

Petitioner's membership in the Philippine Chinese Glassware
Merchants Assoclation. and his acquiescence to the resolution
against the Filipilno First Policy, indicate that be .prefers to as-
sociate with his co-Chinese and his sympathy is with them and
not with the Filipinos.

Even in the selection of his employees, petitioner has shown
himself to be partial in favor of Chinese citizens, because, as
pointed out above, out of the seven employees in his business,
only the driver and cargador are Filipinos, and the responsible
positions are held by Chinese.

Another observation that bespeaks of petitioner’s indiffer-
ence to the Filipinos is that all of his children are studying in
Anglo-Chinese schools, namely, the Immaculate Conception
Anglo-Chinese Academy and the Huang Chi School. The names
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of -these schools convey ‘the impression that they are not for
for- Filipinos and where there. is no mingling among Chinese
with Filipino children. We have already observed in preiious“
cases (Garchitorena v: Republic, G.R. No: L-15102, April 20, 1961;
Hao Su Siong alias Ramon Cuenco v. Republic, G.R. No. L-13045,
July 30, 1962) that this circumstance affects the sincerity of peti-
tioner’s intention to become a Filipino citizen. As properly
stated in a previous case:

“X X Xx. One of the essential requisites for naturaliza-
tion is the actual desire and overt acts on the part of the
applicant for naturalization to mingle and associate with Fi-
lipinos. The purpose of this policy is to permit gradual
assimilation of naturalized citizens. It would be violative of
this policy to admit aliens who evince a desire to preserve
their identity as allens. “Ong Ching Guan v. Republic G.R.
No. L-16691, March 27, 1961.)

Lastly, We feel that the evidences adduced is not sufficient
to show that petitioner is morally irreproachable. The law re-
quires proper and irreproachable conduct durlng the applicant’s
entire perlod of residence in the Philippines, Since the only wit-
nesses presented by petitioner — Alfredo Pefialosa and Jose Ber-
nabe — came to know the petitioner only in 1943 and 1945, res-
pectively, they are not in a position to testify as to applicant's
conduct from the tlme he arrived in the. Philippines in May 1934.
It should take more than corroborated assertions of petitioner
(Chua Pun v. Republic, G.R.
No. L-16825, December 22, 1961.) v

In view of the foregoing, the decision dismissing Warig I Fu's
petition for naturalization is hereby affirmed. Costs against the
petitioner-appellant,

Bengzon, C.J., Padilla, Bautista Angelo, Labrador, J.B.L. Re-
yes, Paresdes, Dizon and Makalintal, JJ., concurred.
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