P PUBLIC CORPORATIONS

(Continued from the January Issue)

(§214) 2. Statutory provisions ag to “fiesta” in P

municipalities in regular provinces.

“Celebration of fiestas. A fiesta may be held in each municipality
not oftener than once a year upon a date fixed by the municipal
council. A fiesta shall not be held upon any other date than that
lawfully fixed tl‘clefol. except “hen, for welghty reasons, such
as typhoons, i earth or other public
calamities, the fiesta cannot be held in the date fixed, in which

case it may be held at a later date in the same year, by resolution

of the council.”#!

“Changing date of fiesta. A municpal council may, by resolution
passed by two-thirds of all the members of the council, change the
fixed date for the celebration of the fiesta; but when the date has
been once fixed by the municipal council, it shall not be changed
with greater frequency than one in five years.”42

“Fixing date of fiesta. In fixing or changing the date of the fiesta.
the municipal council shall give preference to a date which, by rea-
son of an important event in the municipality, the province, the
Philippines, and in general, in the history of the Philippines, may
be considered memorable and worthy of being commemorated by a
local fiesta.”’43

(§215) G. Emgaging in business enterprises.
— 1. In general. “Some authorities have stated broadly that the
state has no power to authorize a municipal corporation to engage
in a business of a private nature. It is generally considered that
in the absence of special circumstances it is not within the consti-
tutional pewer of the legislature tc authorize a municipal corpora-
tion to engage in a business which can be and ordinarily is car-
ried on by private enterprise, without the aid of any franchise
from the government, merely for the purpose of obtaining an in-
come or deviving a profit therefrom. Although it might be designed
and expected that the returns from the business would cover the
expense, and perhaps produce a profit and thus reduce the burden
of taxation, it would be impossible to foresee the actual result, and
since, if the business should prove unsuccessful, the deficit would
have to be made up by taxation, a statute authorizing a municipal-
ity to go into a private business is objectionable as bringing about
the possibility of taxation for a purpose not public. Thus, it has
been denied that a state legislature has power to authorize a mu-
nicipality to maintain an elevator or warehouse for the public sto-
rage of grain; to conduct a municipal motion-picture theater; to
engage in the plumbing business and the sale of plumbing supplies;
or to establish manufactories on its own account and operate them
by public officers. A municipal corporation is allowed to go into
business only on the theory that thereby the public welfare will
be observed. So far as gain is an object, it is a gain to a public
body and must be used for public ends. More recent cases, al-
though reasserting the rule, indicate a tendency to broaden the
scope of those activities which may be classed as involving a pub-

sary or indi to the exercise of those expressly given, it
has been held that a municipal corporation has no power to en-
gage in any private business, however desirable or convenient it
may seem to be, or to manufacture articles necessary for its law-
tul enterprises when they are in common use and are to be had
in open market. The principle of strict construction of grants
of municipal power is sometimes said to apply with special force
to statutes enabling municipal corporations to enter into commer-
cial activity, Under this view, it has been held that a municipal
corporation cannot own or operate a stone quarry to furnish pa-
ving material for its streets, nor maintain a plant for the manu-
facture of brick to be used for paving its streets, nor operate or
conduct a private garage busmess in the basement of one of its
public buildi A 1 tion cannot engage in the
business of buying and selling real estate, or in erecting buildings
to gain an income by renting them. If a project of a municipal
corporation is merely colorable under the pretense of actual au-
thority, but is intended to promote some private or unauthorized
purpose, it will be declared illegal. There is a recent authority,
however, holding that a municipal corporation may erect property
for rental purposes where the legislature has declared such activ-
ity to be a public purpose. On the other hand, under the view
that implied powers need mnot necessarily be indispensable to the
exercise of those expressly given, it has been held that the power
to own and operate a stone quarry may be implied from the ex-
press power to grade and pave streets and to own and hold real
estate. Likewise, the power of a municipal corporation to operate
a nursery to provide trees and shrubs for its parks and public
grounds may be implied from express power to acquire, improve,
and maintain mumc:pal parks and play.gmunds, and to acqulre
land which is useful, d or for

purposes. Municipal po\ver to engage in certain other enterprises
is discussed under other titles and in other divisions of the present
article.

“According to some authoritics. where as a necessary result
of carrying on a legitimate public enterprise in a reasonably pru-
dent manner, a surplus of the material used or distributed is ac-
quired or a by-product created, a municipal corporation may law-
fully engage in the business of disposing of such surplus or by-
product for profit, without special legislative authority.

“When 2 municipal corporation engages in an activity of a
business nature, such as is generally engaged in by individuals cv
private corporations, rather than one of a governmental nature, it
acts as a corporation, and not in its sovereign capacity.”’4¢

(§ 216) 2. Sale of commodilics to public. “It was, until very
recently at least, looked upon as a well-established principle of
Jaw that a municipal eorporation could not constitutionzlly be au-
thorized by the legislature to engage in the business of selling and
(hstnhutmz to its inhabitants, at rcascnable rates and without dis-

lic purpose in which a municipal corporation may lawfully engage.
A municipality exercising a part of the sovereign power of the
state which the Constitution has not curtailed may, if the public
interest so requires, constitutionally engage in a business com-
monly carried on by private enterprise, levy a tax to support it,
and compete with private interest engaged in a like activity. The
state may lawfully authorize municipal corporations to own and
lease manufacturing enterprises for the purposes of relieving un-
employment and utilizing the raw materials of the state, altk

cri ion, the or even the necessities of life, if the
business was of such a natuie that it could be and ordinarily was
carried on by private individuals without the aid of any franchise
from the state. It was for this reason that it has been held that
it is not within the power of the legislature to authorize munici-
pal corporations to establish fuel yards and to purchase coal and
wood to resell to their inhabitants, even at a time when fuel is
searce and the price are high, so that the cost to consumers might
be expected to be reduced by such an undertaking on the part of

under ordinary circumstances this power has heen denied. Such
a statute has been held not to violate due process under state and
Federal Constitutions or to violate a constitutional provision that
private property shall not be taken or damaged for public use ex-
cept where compensation is first ma

“Under the view that a mun
powers expressly given or

e to the owner.
pal corporation has only the
those implied powers which are neces-

41 Sec. 2282, Rev. Adm. Code.
42 Sec. 2283, Rev. Adm. Code.

43 Sec. 2284, Rev. Adm. Code.
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the icipality; the ure of ice by a town and its dis-
tribution among the inhabitants has been held to be equally ob-
jectionable.
“There were, from the some

to the rule which made it unlawful for municipalities to engage
in a business which could be and ordinarily was carried on by
private citizens without any franchise from the state. Thus, the
establishment of markets by municipalities, and the building of
markets houses with a view to leasing the stalls therein to indivi-

44 37 Am. Jur. T46-748.
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dual dealers in meat and provisions, has the sanction of almost im-
memorial usage, and it is mow tco late to contend that it is un-
constitutional. Even the courts which deny the power of the le-
gislature to establish municipal fuel yards concede that if a condi-
tion arose in which the supply of fuel would be so small, and the
difficulty of obtaining so great, that persons desiring to purchase
it would be unable to supply themselves through private enter-
prise, since it is conceivable that agencies of government might
Le able to obtain fuel when citizens generally could not, the gov-
ernment might constitute itself an agent for the relief of the com-
munity; consequently, the money expended for the purpose would
be expended for public use. Some judges have taken an even more
advanced view, and have insisted that when money is taken to en-
able a municipal body to offer to the pukblic, without diserimina-
tion, an article of general necessity, the purpose is mo less public
when that article is wood or coal than when it is water, gas, elec-
tricity, or education, to say nothing of cases like the support of
paupers and the taking of land for railroads or public markets.
Other courts, while perhaps not going so far, nor conceding that
2 municipality might be authorized to engage in every form of
commercial enterprise which involves the sale and distribution of
a public necessity, have considered that such commodities as ice
and coal, in the sale of which competition is necessarily not as free
and untrammeled as in ordinary articles of commerce, on account
of private control of the limited sources of supply, fall within the
class of the proper subjects of municipal dealing and traffic. A
municipal charter authorizing the city to engage in the business
of selling gasoline and oil to its inhabitants has been held not to
violate the Fourteenth Amendment to the Federal Constitution or
the state constitutional provisions relating to the control of busi-
ness affecting public welfare.”’45

ot (§217) 8. Tourist or trailer cumps. “The operation of a tourist
camp, whether the municipal corperation receives any compensa-
tion therefrem or not, especially where the inhabitants of the cor-
poration are excluded, is not a public business, and the municipal-
ity cannot expend money in the purchase of land for such a camp.
However, it has been held that maintenance of a tourist camp in
a municipal park is not a diversion of property devoted to park
purposes, and statutes authorizing the establishment and main-
tenance of tourist or trailer camps are becoming more frequent,
and their validity in some instances has been assumed."46

(§218) H. Fire regulations. — In general. — a. Generally
in the exercise of their police powers municipal corporations may
enact such regulations as are necessary for the prevention of, and
protection from fires.4?

“A quaint statement of the rule is that found in Bacon’s Abridg-
ment; it reads thus: ‘so if a by-law be made in London, that none
shall make a hot-press, nor use it within the city, under the penal-
ty of 10, for the making thereof, and 5 for the use thereof, this is
a good by-law; because the use of those presses is dangerous with
regard to fire, and also deceitful, inasmuch as they make clothes
and stuff look better to the eye than in truth they are.”” 2 4 bridg.
147.7748

And it is the duty of municipul corporation to enact such re-
gulations. “The corporate authoritics may fix what 1s known as a
fire district and forbid the erection of wooden buildings therein.
No town or city, compactly built, can be said to be well-ordered or
well-regulated which neglects precautions of this sort. ¢ is its
duty to the public to take such measures as may be practicable to
lessen the hazard and danger of fire. The public good and safety
are superior to the individual rights of the inhabitants, and under
this principle such regulations are not the divestiture of the in-
dividual right of ownership and use, but is only conforming the
use of individual property to the necessities, safety, and interests
of the public. It is a regulation of its enjoyment.”’4?

While some decisions consider or refer to this power as in-
herent in municipal corporations, it, nevertheless, usually exists
by reason of an express grant or a necessarily implied statutory
or conatltut.onal delegation.  The reasonable view is that, like

186,
Ind. 276, Am.
25 Las Ann. 651,

29 Am. 315,
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Hommn,
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19 Monroe v.
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other municipal powers, it may be implied. But the corpcration
cannot exceed the authouty given or granted by statute or charter.
Fire icipal i must be r ble and not arbitrary;
but the courts will not declare such regulations unreasonable, un-
less in clear cases of abuse. The power to prevent fire carries with
it the right to employ the most effective means to that end. In
the exercise of the power the erection or use of buildings for the
purpose of a more or less dangerous character may be prohibited.
Where the statute or charter enumerates the means by which the
municipal authorities may provide for the prevention of, and pro-
tection from, fires, and also authorizes for the regulation by other
means of preventing and extinguishing fires as the municipal au-
thorities may direct, it is held that the means particularly speci-
fied are not exclusive, and that the residuary clause is not to be
construed according to the rule ejusdem generis as limited to things
of the same kind as those specified. The specific right conferred
by statute to regulate and restrain the erection of wooden buildings
is not a limitation upon the municipal power to take reasonable
means for the prevention of fire by exercising supuvlsxon over the
erection of other buildi Statutes empowering ipaliti
for the prevention of fires to regulate buildings and to prescribe
penalties for viclation of such regulations are considered us perial
and in derogation of the common law, and, as a general rule, are
strictly construed.50

Under charter giving power tc insure safety of the public from
conflagrations, a municipal council may require by ordinance that
buildings for theatrical and cinematograph performances and ex-
hibitions to be built of concrete, reinforced with steel and to be
equipped with not less than six exits.5!

[§ 219] b. Statutory stat as to Phili, L cor-
porations. — (1) Muns ities in regular provinces. “The muni-
pal council shall have authority to exercise the following discre-
tionary powers:

ok E * ®
“(e) To establish fire limits in populous centers, prescribe the
kinds of buildings that may be constructed cr repaired within them. ..

o ® * #1953
[§ 220] (2) Municipalities “in il rganized provinces.
“The municipal council shall have pv»wer by ordinance or resolution:
e * * *
“(i)  Building regulations. — To establish fire limits, and pres-

cribe the kind of buildings and structures that may be erected with-
in said limits, and the manner of constructing and repairing the
same.

ik ® * *

“(k) Lights, fires, and fireworks. — To regulate the use of
lights in stables, shops, and other buildings and places, and to re-
gulate or restrain the building of bonfires and the use of firecrakers,
fireworks, torpedoes, and pyrotechnic displays.

ok # 2 * #7753

[§ 2211 (3) City of Manilu, “The Municipal Board shall have
the following legislative powers:

o w * #

“(h) To establish fire limits, determine the kinds of buildings

or structures that may be erected within said limits, regulate the
manner of constructing and repairing the same, and fix the fees
for permits for the construction, repair, or demolition of build-
ings and structures.

ik ?ﬁ # *

“(j) To regulate the use of lights in stables, shops, and other
buildings and places, and to regulate and restrict the issuance of
permits for the building of bonfires and the use of firecrakers, fire-
works, torpedoes, candles, skyrockets, and other pyrotechnic dis-
plays, and to fix the fees for such permits.

wk # G #1754

of Baguio, 63 Phil. 663, For facts and ruling,
Sec. . Rev. Adm. Code.
Sec. 2625, Rev. Adm. Code.
Sec. 18, Rep. Act No. 409.
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[§ 222] 2. Fire limits. “One of the usual methods by which
the power may be, and is, exercised is by the enactment of ordi-
nances or regulations estabhshmg fire limits, and forbidding the
use of inf bl in buildi or other structures, or
in the evection thereof, within such limits. The limits of a fire
district largely rest within the sound discretion of the adminis-
trative or legislative body which is authorized to create it. Or-
dinances establishing fire limits and regulating the construction of
buildings therein should be strictly enforced. That a wooden struc-
ture ceases to be such when encased with iron has been held by
some courts, but this view has not been generally accepted.” 55

“Method of enforcing regulations. Although the ordinance may
provide a penalty for the violation of a fire limit regulation, such
remedy is not exclusive; and the municipal corporation may in
civil action enjoin the erection of a proposed building in violation
of the regulation, and ask for the removal of a building or structare
in violation of the regulation. Such fine or penalty is not con-
sidered as a full, complete, and adequate remedy so as to vrevent
a court of equity from exercising its jurisdiction.” 56

[§ 223] 3. Fire hezards; storage or accumulation of inflam-
mable materials, “When the province or municipality is infested
with outlaws, the municipal counci!, with the approval of the prov-
incial governor, may authorize the mayor to require able-bodied
mole residents of the municipality, between the ages of eighteen
and fifty years, to assist, for a period nct exceeding five days in
any one month in apprehending outlaws cr other lawbreakers and
suspicious charasters, and to act as patrols for the protection of
the municipality, not exceeding one day in each week. N

“Nothing herein contained shall authorize the mayo) to require
such service of officers or pl of the Nati
or the officers or servants of or
in the business of common ca on sea or land, or priests, mi-
nisters of the gospel, physicians, practicanies, druggists or procti-
cantes de farmacia actually engaged in business, or lawyers when
actually engaged in court proceedings.” 57

IS 2241 1. Fiscal management, debts and securities. The po-
wer of municipal corporations to incur debts and expenditures is
treated in a subsequent chapter.

engaged

[§ 225} J. Businesses and occupations® — 1. In general.—
(@) Generally. “While an individual has an inherent or natural
right to engage in any lawful business, occupation, or trade, and
may use his property for that purpose, yet the nature of the bu-
siness, occupation, or trade sought to be carried on may be such
as to render it subject to regulatory control by municipal corpora-
tions, in the exercise of their police powers, or authority delegated
to them by the legislature or constitution, as under authority grant-
ed to restrict or prohibit nuisances. Such regulation is permitted
in the interest of the public peace, health, morals, and general wel-
fare of the municipality. The authority of the corporation in the
premises must he granted by the state either expressly or by ob-
vious implication; it is not inherent. Ordinances regulating busi-
ness or occupations arve strictly construed. A regulation providing
that in any building or premises any lawful use existing therein
at the time of the passage of the regulation may be continued, al-
though not conforming to the regulations, does not authorize the
conducting of another business which might prior to the enact-
ment of the regulation have been lawfully conducted in such build-
ing, although it could not, subsequent to the enactment, be origin-
ally established there.” 59

[s ZZb] b. btututury provisions as to Philippine municipal
corpe ioms. lities in regular provinces. “The mu-
nicipal council sha]l have authority to exercise the following dis-
cretionary powers:

wi w *

“(d)
naming of streets,
to the approval of
the names thereof;

To provide for the numbering of houses and lots; the
avenues, and other public places and, subject
the Secretary of the Interior, the changing of
and for the lighting of streets, and the sprink-

1 oJ. se-510.

I

5 Am dur. 1200,

Various partioular business and occupation
this_cha
59 43 C.J.

discussed in other sections of

57.560.
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ling of the same,
wx * * *
“(n) To regulate the establishment and provide for the in-
speeticn of steam boilers within the municipality.
“(q) To regulate any business or occupation subject to a
municipal license tax...

‘ 9 60
[§ 2271 (2) Municipalities in specially organized provinces.
“The municipal council shall have power by ordinance or resolution:

® *

i * * *

“(e} Regulaticns for conducting business. — To make regula-
tions for the conducting of the business of the persons and places
named in subsection (d) of this section [namely, Hawkers, peddlers,
hucksters, not including hucksters or peddlers who sell only native
vegetables, fruits or foods, personally carried by the hucksters or
peddler, auctioneers, plumbers, barbers, tailor shops bakeries ma-
nicuring establishments massage parlors, embalmers, collecting agen-
cies, mercantile agencies, transportation companies and agencies,
advertising agents, tattoers, hotels, clubs, restaurants, lodginghouses,
livery stables, boarding stables, laundries, cleaning and dyeing es-
tablishments, establishments for the storage of highly combustible
o1 explosive materials, public warehouses, bicycles, dealers in se-
cendhand merchandise, junk dealers]. To regulate the business
and fix the location of blacksmith shops, foundries, steam boilers,
steam engines, lumber yards, sawmills, and other establishments
likely to endanger the public safety by giving rise to conflagra-
tions or explosions; to regulate the storage and sale of gunpowder,
tar, pitch, resin, coal, oil, gasoline, benzine, turpentine, nitroglyce-
rin, petroleum, o1 any of the products thereof and of ail other
highly combustible or explosive materials.

o # P
§ 228]  (3) City of Manila.
the following legislative powers:

#1761
““The Municipal Board shall have

ok # * *
“1) To regulate... the following: hawkers, peddlers, huck-
sters, not including hucksters or peddlers who sell only native vege-

tables, fruits, or foods, personally carried by the hucksters or
peddlers; barbers, collecting agencies, manicurists, hairdressers,
tattoer:

“m) To... regulate the business of hotels, restaurants, re-
£resk places, cafes, inghouses, boardi , brewers, dis-
tillers, rectifiers, laundries, dyeing and cleaning establishment, beu-
ty parlors, physical or beauty culture and schools, clubs, livery ga-

rages, pubiic warehouses, pawnshops... and the letting or subletting
of lands and buildings, whether used for commercial, industrial or
residential purposes; and further to fix the location of... and re-
gulate the business of, livery stables, boarding stables, embalmers. ..
dealers in secondhand merchandise, junk dealers,... the sale of
intoxicating liquors, whether imported or locally manufactured.

i @ * *

“(q) To vegulate the method of using steam engines and
boilers, other than marine or belonging to the National Government;
to provide for the inspection thereof, and for a reasonable fee for
such inspection, and to regulate and fix the fees for the licenses
of the... engineers engaged in operating the same.

ok * * *

“(ii) To... regulate any business, trade, or occupation being
condueted within the City of Manila not otherwise enumerated in
the preceding subsections. ..

i # * #1762

[§ 229] (2.) Extent and limits. — a. In general, “The power
must he excercised reasonably, within constitutional limitations, not
arbitrarily or in restraint of trade, without discrimination, fair
to all alike, and with some reasonable reference to the public peace,
health, morals, safety, or general welfare of the municipality. The
question whether a limitation upon the conduct of business or trade
has a reasonable relaticn to the accomplishment of a legitimate
public purpose is one that must be decided upon a view of the

Rev. Adm. Code.
2625, Rev. Adm. Code!
19, Rev. Adm. Code.
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particular legislation and the to which it is applied;
the question is largely one of fact. The regulations of the kind
under consideration cannot be applied to an occupation, employment,
or business not carried on within the municipal boundaries.” 6

[§ 230] b. Place or location. “In the exercise of municipal
power to regulate business, trades, or ecallings, particular occupa-
tions may be excluded from certain parts of a municipal corpo-
ration, or may be required to be conducted within designated limits
within the corporation. The power to regulate the carrying on
of certain lawful occupations in a municipality includes the power
to confine the carrying on of the same to reasonable limits, wherever
such restrictions may reasonably be found necessary to subserve
the ends for which the police power exists, namely, to protect the
public health, morals, safety, and comfort. ~For example, under
its police power a municipality may validly prohibit the mainte-
nance of a particular enterprise within a specified distance of
certain types of buildings, such as schools, churches, hospitals, etc.
A municipality may also validly prohibit the carrying on of busi-
ness activities in or on certain portions of the municipality directly
under municipal control or supervision and involving specifically
the public safety, as, for example, on municipal streets, highways,
and sidewalks.

In determining the validity of municipal police regulations
which forbid engaging in specified forms of activity thenceforth
in particular areas of a municipality, it can make no difference
that a trade was lawfully ished prior to the ibitory or-
dinance and that it has become offensive solely on account of the
growing up of the municipality about it. A business which is law-

the limits of ‘the carrying on of lawful occupations upon private
Premises.54

[§ 2311 e Time. “No generahzatmn can safely be stated as
to the validity and r b of T of the
time during which businesses may be conducted. The result de-
pends largely on the nature of the business sought to be regulated.

“Regulations by municipalities of the hours during which spe-
cified businesses may be conducted have been declared reasonable
and constitutional where there is a patent relationship between
the regulations and the protection of the public health, safety,
morals, or general welfare, as where the business is of such a cha-
racter that the public health or morals are likely to be endangered
if it is carried on during the late hours of the night. It has been
held that under 2 general grant of power in a municipal charter
to regulate business houses, the municipality has the power to
close such places at midnight, or earlier.

“A municipality has no authority, under its police power, to
regulate arbitrarily and unreasonably the hours of private busi
ness, conducted in a reasonable manner, under the guise of pro-
moting the public health or general welfare of the community.
Laws which regulate closing hours and do not in any manner di-
rectly or remotely tend to promote public health, good order and
peace of the community cannot be justified as an exercise of muni-
cipal police power. Thus, a regulation of the hours of a particu-
lar business which is not explainable by a relation between the re-
gulation and the protection of objects within the police power, but
solely on the ground that there is a desire to discriminate unconsti-
tlonally in favor of local dealers in the business, is unconstitutional.
Or i to regulate closing hours are also sometimes

ful today may, in the future, — because of a changed
the growth of population, and other causes, become a menace
to the public health and welfare, and be required to yield to the
public good. It cannot be argued as a contention against such an
exercise of the police power that a municipality cannot be formed
or enlarged against the resistance of an occupant of property, or
that if it grows at all it can grow only as the environment of the
occupations which are usually banished to the purlieus.

“There_is not necessarily any valid distinction, in cons)denng
municipal 1egulatlons forbidding a business to be exercised in a
particular part of a municipality, between businesses which are
not affixed or dependent upon a particular municipal locality for
their operation, which class it is admitted can be regulated, and
business which it is claimed can be conducted from a financially
advantageous position in only one particular place in a munici-
pality because of the location in that place of the raw material
from which a finished product is made. Regulation may also be
Lad in the latter type of cases in spite of the fact that there has
been an investment in property, where manuvfacture of the finished
product will be injurious to the health and comfort of the com-
munity. So long as the prohibition of the business goes merely to
the operations and manufacture of the raw materials in the particu-
lar place designated as forbidden, and there is no prohibition of
the removal of the valuable matevial from such spot, so that it can
be manufactured elsewhere, constitutional rights are not violated

“While police regulations of the character here considered are
subject to judicial scrutiny upon fundamental grounds, yet a con-
siderable latitude of discretion must be accorded to the lawmaking
power; so long as the regulation in question is not shown to be
clearly unreasonable and arbitrary, and operates uniformly upon
all persons similarly situated in the particular district, the dis-
trict itself not appearing to have been selected arbitrarily, it can-
not be judicially declared that there is a deprivation of property
without due process of law, or a denial of the equal protection of
the laws within the meaning of the Fourteenth Amendment. On
the other hand, municipal regulations as to the location of particu-
lar businesses within the municipality are invalid where, under the
circumstances, they constitute an unreasonable regulation or inter-
ference not warranted in the public interest, where they unneces-
sarily or arbitrarily interfere with the property rights, and where
they are indefinite and uncertain. It has also been stated that a
grant of nower to regulate lawful occupations and business place
is certainly not an express grant of power to locate or prescribe

63 C.J. 3

60.
61 37 Am. Jur. 957-960.
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invalidated on the ground that they violate the principles that
crdinances must be reasonable, consistent with general law, and not
destructive of lawful business, or because they are found not to
be within the authority granted to the particular municipality
seeking to enact and enforce them.” &

[§ 282] d. Prohibition. “There are some businesses or com-
mmercial activities which -are, or may be, so offensive, dangerous,
and detrimental to the public health, safety, comfort, peace, morals.
and welfare that municipal corperations, in the exercise of their
granted police power, may prohibit them altogether within the
municipality or its police jurisdiction. This principle, however,
is subject to definite limitations. Municipal authorities cannot,
under the claim of exercising th2 police power, substantially pro-
hibit a lawful trade, unless it is so conducted as to be injurious
or dangerous to the public health. Furthermore, a municipality
cannot, under the general welfave clause of its charter, make it
unlawful to carry on a lawful trade in a lawfui manner. It has
also been held that authority to ‘license and regulate’ a business
does not confer power to prohibit it absolutely.” 66

“The 14th Amendment [of the American Constitution] pretects
the citizen in his right to engage in any lawful business, but it
does mot prevent legislation intended to regulate useful occupa-
tions which, because of their nature or location, may prove in-
jurious or offensive to the public. Neither does it prevent a muni-
cipality from prohibiting any business which is inherently vicious
and harmful. But, between the useful business which may be
regulated and the vicious business which can be prohibited lie
many nonuseful occupations which may or may not be harmful to
the public, according to local conditions, or the manner in which
they are conducted.” 67

“There is quite a difference between prohibition of a trade and
the regulation of it. Indeed, ‘a power to 1egulate seems to imply
the continued existence of that which is to be regulated.’ An or-
dinance which preseribes that certain persens shall not carry on
their business, which would otherwise be legitimate, in a particu-
lar place, or on certain premises, is, as to such place, clearly pro-
hibitive; and to authorize the passage of such an ordinance, where
the power is undoubted, the injury to the public, which furnishes
the justification for the ordinance, should proceed from the in-
herent character of the business when conducted at such place

or upon such premises. Where, however, the business can be

65 960-062.

6 ¥ Am

67 Ator U.S. 623, 32 Sup. Ct. 697, 698, 56 L. ed. 1339,
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conducted there by proper persons without harm . or inconvenience
to the public, the prosecution of it should not be entirely pro-
hibited, but such necessary police rules and regulations should be
prescribed for carrying on such business in that particular locality
as may be necessary for the public good.” &8

“The test in every case is: Is the prohibition of a particular
business or the sale of a particular article necessary to prevent
the infliction of a public injury? It is not sufficient that the public
sustains harm from a certain trade or employment as it is con-
ducted by some engaged in it. Because many men engaged in the
calling persist in so conducting the business that the public suffers
and their acts can not otherwise be effectually controlled, is no
justification for a law which prohibits an honest man from con-
ducting the business in such a maaner as not to inflict injury upon
the public.”” 62

[§ 233] 8. Copra warehouse. Under the charter provision of
a city authorizing it to regulate the business and fix the location
of match factories, the storage and sale of gunpowder, oil, and
other i likely to d r the public safety or give
rise to conflagraiions or explosions, such city may regulate and
fix the location of a warehouse for storing copra, because the same
is an establishment likely to endanger the public safety or likely
to give rise to conflagrations or explosions.”

[§ 2341 4. Gasoline filling and service stations. “Gasoline
filling stations located within the municipal boundaries may be pro-
per subjects for regulation by the municipality.” ™

An ordinance prohibiting the installation of gasoline stations
within the distance of 500 meters from each other, not only to
prevent ruinous competition among merchants engaged in this kind
of business but also to protect the public from any harm or danger
that may be occasioned by said inflammable substance is valid.”

Hliustration. — The plaintiffs Francisco Javier and Roman
Ozaeta commenced this action in the Court of First Instance of
Manila to restrain the defendant Tomas Earnshaw, Mayor of the
City of Manila from cancelling the permit or license issued by him
for the installation and operation of a gasoline pump and under-
ground tank at the corner of Kansas Avenuc and Teunessee Street.
They appealed from the j ismissing their

It appears that the plaintiffs, being the owners of a parcel of
land situated at the corner of Kansas Avenue and Tennessee Street,
Manila, entered into a coniract with the Asiatic Petroleum Co.
(P.I.) Ltd., wheveby the latter would provide them with a pump,
undergrourd tank and gasoline on the land in question, for the ex-
clusive use of the motor vehicles of the Makabayan Taxicab Co.,
Inc., operated by the plaintiffs and would obtain the necessary li-
cense from the defendant mayor of Manila. The plaintiffs and the
Asiatic Petroleum Co. (P.I), Ltd., obtained the necessary permit
to install a gasoline pump and an underground tank in the pre-
mises of the plaintiffs, for the exclusive use of the motor vehicles
of the Makabayan Taxicab Co., Inc. One of the conditions imposed
in the contract is that the permit was nontransferable and that it
was revocable at the expiration of 30 days from notice of the con-
cessionaire. The pump and the tank were installed and the plain-
tiffs used them for some time to provide gasoline exclusively for
the motor vehicles of the Makab: Co., Inc. S i later,
however, as the plaintiffs had succeeded in having the office of the
city treasurer insert the word “‘sells” (which should read “sales’)
in the receipt issued by it for payment of the license tax, they
began to sell gasoline to the public, thereby giving rise to protests
from operators of the Socony Gasoline Station situaled at the
corner of Taft Avenue and Herran Street. The complaint was in-
vestigated and not only was it proven but the plaintiffs themsclves
2lso admitted that they were really selling gasoline to the public.
The mayor, on June 9, 1934, sent a letter to the Asiatic Pctroleum
Co., (P.I), Ltd., requiring it to show cause within five days why
the license issued to it should not be cancelled for violation of the

68 Cosgrove v. Augusta, 103 Ga. 835, 837, 42 LRA Tl
69 Tolliver v. Blizzard, 143 Ky. 773, 35 LRANS
70 Uy Matiao & Co., Inc., v. City of Cebu, etal.,
71 43 C.J. 380.

72 Javier and Ozaeta v.

390,
XVIIL.J. 394,

Earnshaw, infra.
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condition not to sell gasoline to the public. The requirement was
endorsed to the plaintiffs who gave their explanation in their letter
of June 11, 1934, The explanations given by the plaintiffs not
having been satisfactory, and they having admitted ihe violation of
the condition by acknowledging that they have been selling gasoline
to the public, the mayor, on July 16, 1934, sent a letter to the plain-
tiffs advising ‘them that after 15 days from the veceipt of ‘said
letter by them, he would order the cancellation of the permil, which
he in fact decided to do, and the permit was cancelled. The court,
upon the bond filed by the plaintiffs, issued the writ of the pre-
liminary injunction applied for.

The ordinance in question which was violated by the plaintiffs
was Ordinance No. 1985 of the v of Manila, and the pertinent
provision pertaining to this case provides:

Sec. 1, (3) “That no gasoline station will be permitted to be
installed within a distance of five hundred meters from any exist-
ing gasoline station:”

The plaintiffs assailed the validity of the said provision of the
ordinance as arbitrary, unreasonable and discriminatory.

The Supreme Court held that. the municipal board of the City
of Manila, in the exercise of the police power, may reasonably re-
gulate professions and business enterprises within its territorial
limits when the public health, safety and welfare so demand. Or-
dinance No. 1985 in question is of this nature and, therefore, is
not illegal. The Municipal Board of the city of Manila, by virtue
of the police power, may reasonably regulate the use of private
property wheunever such measure is required by the public health
and safety, and the welfare of its inhabitants.

The ordinance under consideration prohibits the installation of
gasoline stations within the distance of 500 meters from each other
not only to prevent ruinous competiticn among merchants engaged
in this kind of business but also to protect the public from any harm
or danger that may be ioned by said infl.

The ordinance is not arbitrary, unreasonable or discriminatory be-
cause, it was enacted by the City of Manila in the exercise of the
police pswer delegated to it by the Legislature, il tends to protect
the inhabitants thereof from the dangers and injuries that may
arise from the inflammable substance, and the measure is general
and applicable to all persons in the same situation as the plaintiffs.

The appealed judgment is affirmed, and the writ of preliminary
injunction issued by the trial court is set aside.”

[§ 235] 5. Laundries. “Municipal corporations may regulate
the establishment wnd operation of laundries, and may provide for
a license fee to care for the additional expense incurred by the
corporation for properly enforcing such vegulation. The power to
regulate laundries must be exercised within its scope, and the re-
gulations must be reasonable. Municipalities may require as po-
lice regulations that laundries shall be confined to certain parts
of the city, prohibit them from being carried on within a designated
distance from a church, school, or hospital, and that they shall be
carried on only in buildings of brick or stone. But it seems that an
ordinance is invalid which requires the consent of a certain num-
ber of taxpayers and cmzens of the vicinity for the establishment
of the business.”

“Diserimination. Municipal regulations dealing with laundries
must not be discriminatory; for instance, the corporation cannot
deny privileges to laundrymen allowed to similar operators of ma-
chinery. But the corporation may classify laundries on a natural
and reasonable basis. A laundry regulation exempting domestic
laundries from its operation is not discriminatory.””s

Under the genecral welfare clause, as well as under the power
to “regulate” laundries, a municipal corperation may require laun-
dries, dyeing and cleaning establishments to issue receipts for ar-
ticles received in English and Spanish. Such ordinance is a rea-
sonable exercise of the police power.’8

avier and Ozaeta vs. Earnshaw, 64 Phil. 626-629, 631, 640.
390.

0.
v. City of Manila, 41 Phil. 103,

For facts and ruling, sce 142
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[§ 2861 5, Lumberyards, *The location of lumbexyard< wﬂh-
i 1

People v. annch Bottling Works Inc., 180 N.E. 537, 529 N.Y. 4;

in the municipal limits may be a subject of
The consent of the municipal council may be required as a con-
dition precedent to their operation.” 77

Under statutory authority to enact such ordinance and make
such regulations as shall seem necessary and proper to provide for
the health and safety, promote the prospenty, improve the morals,
peace, good order, comfort, and of the
and the inhabitants thereof, and for the protection of property
therein, and to declare and abate nuisances, a municipality may
prohibit the maintenance and operation of a sawmill and lumber-
yard within specified areas of the municipality, where such main-
tenance and operation would necessarily disturb residents and
passers-by.™

[§ 287] k. Fraud in sale of lities of prime
1. In general. Municipal Corporations, under their properly dele.
gated police powers, may enact regulations for the detection and
preventicns of imposition and fraud on the public in the sale 2nd pur-
chase of food and drink offered for sale to the public. It may regulate
so as to secure honest weights and measures; it may enforce the keep-
ing of proper legal weights and measures by all vendors; and provide
for the inspection of such weights and measures. It may require that
the true weight or measure be stated on the package or other con-
tainer in which articles of food or drink are sold. Such regula-
tions must be reasonable, and not arbitrary or discriminatory.” 7

Public sceles. “Under the usual municipal power, it is com-
petent to provide that the standard weights and measures for coal,
hay, cotton, corn and the like shall be observed in all sales within
the corporate limits, by test upon the public scales provided by the

State v. , 239 N.W.
N.W. 888)

“In view of the foregoing, I am therefore of the opmm: that
there is very good authority for the conclusion that the ordinance
in question which requires all merchants and dealers to label their
commodities, is legal, it being a legilimate exercise of the police po-
wer conferred upon the Municipal- Councils by the general wel-
fare clause provision of the Revised Administrative Code. .

“In this connection, your attention is cailed to an objectionahble
provision in section 4 of the ordinance that the Justice of the Peace of
the municipality shall be a member of the Anti-Profiteering Law
Enforcement Board. It seems that as a matter of good policy, the
Jjustice of the peace should not be made a member of said board.” 8!

[§ 288] 2. Statutory provision as to City of Manila. — “The
Municipal Board shall l\avc the following lcglsldmve powers:

ok

849; and McDermoth v.' State, 126

“(w) To regulate the inspection, weighing, and measuring of
brick, lumber, coal and other articles of merchandise.

wr * ® ® 82

[§ 239] L. Gaming or gambling. — 1. In general. The pas-
sage of gambling laws is included -within the police power of muni-
cipalities and although some games are not strictly games of chance
or hazard and prohibited by the general gambling law, still in a
general sense some games are a species of gambling, and the muni-
cipality can suppress or control them, in the exercise of its police
power.83
Tllustration:

““At common law a common gaming house was a common nuisance

municipality, and prescribe what fee shall be paid for gl
and that the same shall be paid in halves by seller and buyer.” 0

Opinion of Secretary of Justice. “I have the honor to comply
with your request for opinion of July 22, 1940, as to the legality
of Ordinance No. 9, series of 1939, of the Municipal Counci! of
General Luna, Tayabas, requiring all merchants and dealers in
articles and commodities of prime necessity, such as food stuffs,
building construction materials, hardware and clothing, to label the
same, stating therein the grade, kind, quality or class and the cor-
responding prices thereof.

“Obviously, the ordinance in guestion was enacted under and
by virtue of the provision of general welfare clause of the Municipal
Law (Sec. 2238, Rev. Adm. Code)

“The purpose of the ordinance is fairly evident to prevent de-
ception and to promote fair dealing in the sale of commodities of
prime necessity.

“A requirement that the contents of all packages containing
aticles of food must be shown by labels, brands or tags is obviously
a most efficient method of insuring protection to the public from
the sale of inferior and injurious articles of commerce. It is set-
tled beyond question that statutes requiring the seller to disclose,
by label or otherwise, the nature and quality of the articles offered,
are valid s a legitimate exercise of the police power (11 R.C.L.
p. 1106, par. 12 citing the cases of Savage v. Jones, 225 U.8. 501,
32 S. Ct. 715, 56 U.S. (L. ed.) 1182; Standard Stock Food Co.
v. Wright, 225 U.S. 540, 32 8. Ct. 784, 56 U.S. (L. ed.) 1197; State
v 81 Ia. 642, 47 N.W. 777, 11 L.R.A. 355; State v. Asleen, 50
Minn. 5, 52 N.W. 220, 36 A.S.R. 628; 50 L.R.A. Sherod, 80 Minn.
446, 86 N.W. 417, 18 A.S.R. 268; 50 L.R.A. 660; Alcron Cotton Oil
C. vs. State, 100 Miss. 299, 56 Ohio St. 236, 48 Am. Rep. 429; Dor-
sey v. State, 38 Tex. Crim. 527, 44 S.W. 514, 70 A.S.R. 762, 40
L.R.A. 20D).

“Tt is well recognized, that the legislative body in the exercise
of its police power may regulate or restrict the sale of personal
property within the state. It may impose reasonable requirements
as to labelling commodities to prevent frauds and imposition on the
public (23 R.C.L. p. 1190, par. 3». The authority to legislate on
this matter has been invariably upheld by the courts. (See Na-
tional Fertilizer Association v. W.W. Bradley, 301 U.S. 178, 81 L.
ed. 990; State v. Buck Mercantile Co. 57 A.L.R. 675; 38 Wyo. 47,
264 Pac. 1023; U.S. v. Ehreveport Frain & Elavator Co., 286 U.S.
77, 77 L. ed. 175; Evparte Beau, 15 Pac. (2d) 489; 216 Cal. 536;

T 48 3. 501

t v. Hoilo (Mun of’ 60 Phil. 465,

-
80 43 C.J. 374
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and was i as such. G and the keeping of gaming
houses are usually punishable by statute, but several court have held
(the decisions, however, are not uniform), that the fact that the of-
fense is punishable by statute does not prevent the enactment, under
due legislative ization, of ici upon the same
subject and providing a penalty for the violation thereof. The power
to bling is frequently conferred upon municipalities by
express statutory provision, and it has been held that when the
crime of gaming is defined by law statutory authority to a municipal-
ity to suppress is confined to the offense defined by statute. But ex-
press authority is not required to confer authority upon the munici-
pality to suppress gaming and the keeping of gambling houses. Such
authority has been implied from the general welfare clause, from
general power to pass police ordinances, from power to regulate and
preserve the good order and peace of the city, and from power to
provide for the punishment of disorderly eonduct and all practices
dangerous to public order. Under the power to regulate establish-
ments, they may be confmed to prescribed limits. The act of setting
up, keeping, and bling house is i in its
nature in the absence of evidence of an interruption in the conduct
of the house. Hence, for the maintenance of such a house only one
penalty can be imposed, and lIties cannot be ted for
each day. The prohibition of the ordinance may be directed not only
against the keeping of gaming houses, but also against inmates and
visitors to them.”’3%

The power given to regulate does not necessarily carry the po-
wer to sappress.ss
Power to license. “A municipal corporation which by its charter
is authorized to prevent and suppress gaming and gambling houses
is not authorized to make such places lawful by licensing them.
The power to suppress is not authority to permit and regulate. A
license fee on a tenpin alley or the like cannot be imposed by or-
dinance without legislative authority. It has been held that, un-
der the power to restrain gaming, municipal corporations have the
power to license, and that such power repeals general statutes in-
consistent therewith when such is the intention of the legislature.” 8¢
Punishment. “While under express or implied power municipal
i may make a offense,®” it has been
held that, under the mere power to suppress gambling, a municipal

81 Letter dated Deecmber 5 loag, of Secretary Of Justice, Jose ‘A. Sstos to the
Undersecretary of Interior; Opini 340, series 1940,

82 - Rep. Act No. 409.

8 Salvareria, 39 Phil. 192. For facts and rulings, see ss 133, 142.

§1 2 Dillon, Mun. Corpe, 5th ed., 1109-1112;

85 In re McMonies, 75 Nebr. 702, 106 NW 465; State c. McMonies, 75 Nebr.
443, 106 NW 454. 3

86 43 C.J. 376.

87 U.S. v. Jsoon, 26 Phil. 1; U.S. v. Espiritusanto ,23 Phil. 610.
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corporation has no power to provide for its punishment as a mis-
demeanor; nor has it power to impose fines or penalties for gam-
bling or keeping gamblmg houses.” 88

Inmates of houses;  f i lis houses.”
“Within its express or implied powers a mmucxpal corporation may
punish inmates of gambling houses, suppress visiting at gambling
houses, and may make it punishable to be found in gambling houses.
On the other hand, it has been held that it is without the power
of a municipal corporation to make it an offense to be found in a
gambling house without regard to the purpose for which one was
present.” 8

Illustration. The seven defendants in this case were convicted
in the justice of the peace of Davao, Davao, of violation of or-
dinance No. 394 of said municipality. On appeal, the Court of
First Instance of Davao ordered the dismissal of the case on the
ground that the ordinance aforementioned is null and void. The
prosecution appeals from and challenges this order of dismissal of
the court below.

Ordinance No. 894 of the municipality of Davao prohibited the
playing of “jueteng’, and provided various penalties for the vio-
lation of said ordinance.

The question to be decided is whether the ordinance in question
is valid or not.

The municipal council of Davao is empowered by law to enact
ordimance No. 394 of said municipality prohibiting the playing of
jueteng. The suppressiou of gambling is within the police po“er
of a municipal corporation and “Ordinances aimed in a r

the following legislative powers:
o * * ®
“@) To provide for the prohibition and suppression of . . .
gambling house, gambling and all fraudulent devices for purposes
of obtaining money or property . . .

“(s) To . . .regulate the keeping or training of fighting cocks.
o 2 * ®
“(j) To...permit and regulate wagers or hetting by the

public on boxing, ‘sipra’, bowling, billiards, pools, horse or dog
races, cockpits, jai alai, roller or iceskating or any sporting or
athletic contests, as well as grant exclusive rights to establishments
for thls purpose, notmthstandmg any vx:stmg law to the contrary.
#7894

[§ 243] M. Health and sanitation. — 1. In general — a. General-

v “Our municipal corporations are usually invested with express
power to preserve the lealth and safety of the inhabitants. This
is, indeed, one of the chief purposes of local government, and vea-
scnable by-laws in relation thereto have always been sustained in
England as within the incidental authority of corporations to or-
dain.  In determining the validity of ordinances adopted to pro-
mote the health and comfort of the inhabitants it may be taken
as firmly established that the State possesses, and therefore muni-
cipal corporations under legislative sanction may exercise, the power
to preseribe such regulations as may be reasonably necessary and
appropriate  for the profection of public health and comfort,
and that no person has an absolute right to be at all times and
in all cir nces wholly freed from vestraint; but person and

way at the accomplishment of this purpose are undoubtedly -va-
lid”” (U.S. vs. Salaveria, 39 Phil, 102, 108.) The various penal-
ties imposed for the violation of the ordinance in question come
within the limits of paragraph (ii) of the same section of the Re-
vised Administrative Code.

It is admitted that jueteng is already prohibited and penal-
ized in article 195 of the Revised Penal Code. But the fact that
an act is alveady prohibited and penalized by a general law does
not preclude the enactment of a municipal ordinance covering the
same matter. The rule is well-settled that the same act may
constitute an offense against both the state and a political sub-
division thereof and both jurisdictions may punish the act, with-
out infringing any constitutional principle. (See U.S. vs. Pacis,
31 Phil, 524 Indeed, this principle is impliedly accepted in our
Constitution by the limitation provided that “If an act is punished
by a law and an ordinance, conviction or acquittal under either
shall constitute a bar to another prosecution for the same act.””
(Arts. TI1, sec. 1, par. 209

[§ 240] 2. Statutory provisi as to P cor-
porations. — a. Municipalities in regular provinces. “It shall be
the duty of the municipal council, conformably with law:

wk ® *

“(j) To prohibit and penalize . .. gambling . . .
s * * #1991
The section in which this provision is to be found is entitled
“Certain islative powers of 1 y character.”
“The municipal council shail have authority to exercise the
following discretionary powers:

* * E 0

“(i) To regulate cockpits, cockfighting, ana keeping or train-
ing of fighting cocks, or prohibit either.

o # *

#9793
[§ 241] b.Muxicipalities in specially orgomized provinces. “The
municipal council shall have power by ordinance or resolution:
* * *

“(bb) Cockfighting. — To regulate and license or prohibit cock-
fighting and the keeping or training of fighting cocks, and to close
cockpits subject to the provisions and restrictions of general law.

ok * *

*
“(3j) Gambling, riots, and breaches of the peace. — To pre-
vent and suppress . . . gambling . . .
e £l * #1793

[§ 242) c. City of Manila. “The Municipal Board shall have

88

89 76

90 . Chong Hong, 55 Phil. 625-628.
91 Rev. Adm. Code .

92 Sec. 2243 Id.

93 Sec. 2625 Rev. Adm. Code.
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property are subject to all reasonable kinds of restraints and burdens
m order to secure the general comfort, health, and prosperity of
the State, the public as represented by its constituted authorities
taking care always that no regulation, although adopted for thcse
ends, shall violate rights secured by the fundamental law nor inter-
fere with the enjoyment of individual rights beyond the necessities
of the case. It is equally well settled that if a regulation, enacted
by competent public authority avowedly for the protection of the
public health, has a real, substantial velation to that object, the
courts will not strike it down upon grounds merely of public policy
or expediency.” 2 Dillon, Mun. Corp. 5th ed., 1022-1023.

[§ 244] b. Statutory provisions as to Philippine municipal cor-
porations. — (1) Municipalities in regular provinces. “It shall
be the duty of the municipal council, conformably with law:

o ® ® *

“(m) To prohibit the throwing or depositing of filth, garbage,
or other offensive matter in any street, alley, park, or public square;
provide for the suitable collection and disposition of such matter
and for other public places of the municipality.

o ® * *

“(0) To require any land or huilding which is in an insanitary
condition to be cleansed at the expense of the owner or tenant, and,
upon failure to comply with such an order, have the work done
and assess the expense upon the land or building.

“(p) To construct and keep in vepair public drains, sewers
and cesspools, and regulate the construction and use of private
water-closets, privies, sewers, drains, and cesspools.

o s s: *

“(r) To provide for and regulate the inspection of meat, fruits,
poultry, milk, fich, vegetable, and all other articles of food.

“{s) To adopt such other measures, including internai qua-
rantine regulations, as may from time to time be deemed desirable or
uecessary to prevent the introduction and spread of disease.’”95

The section in which these provisions are to be found is entitled
“Certain legislative powers of mandatory character” 9

“Restriction upon measures relative to samitation. Ordinances,
regulations, and orders enacted or promulgated by a municipal coun-
cil in the exercise of authority over matters of sanitation shall not
be inconsistent with the regulations of the Bureau of Health.”’97

[S 245] (2) Mumicipalities in specially orgunized provinces.
“The municipal council shall have power by ordinance or resolution:
. * ® *

“(0) Streets: lighting, cleaning, care, and control. — . . .to
Act No. o,

0:
llony by Sistheaties of the pameerion f the. pusiis e
in connection with particutar. subjec

. Adm. Code.

Code.

94 Rep.
9 ()thu sututm

. Adm.
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prohibit the throwing or depositing of offal, garbage, refuse, or
other offensive matter [in streets and public places, and to pro-
vide for its collection and disposition . . .

“(u) Imsanitary property. To require any land or building
which is ‘in an insanitary condition to be cleansed at the expense
of the owner or tenant, and, upon failure to comply with such order,
have the work done, and assess the expense upon the land or build-
ings.

“(v) Property below grade. — To fill up or require to be fillea
up to a grade necessary for proper sanitation any and all lands
2nd premises which may be declared and duly reported by health
officer of the municipality as being insanitary by reason of being
below such grads or which, in the opinion of the council, the pub-
lic health or welfare may require.

“(w) Drains, sewers, and so forth. — To construct and keep
in repair public drains, sewers, and cesspools, and regulate the
construction and use of private waterclosets, privies, sewers, drains,
and cesspools.

“(x) Burial of dead. — To. prohibit the burial of the dead
within the centers of population of the municipality and provide
for their burial in such proper place and in such manner as the
council may determine, subject to the provisions of the general law
regulating buyial grounds and cemeteries and governing funerals
and the disposal of the dead.

“(y) . ..to provide for and regulate the keeping, preparation,
and sale of meat, fruits, poultry, milk, fish, vegetables, and all
other provisions or articles of food offered for sale. -

“(z) Enforcement of health laws and regulations. — To en-
force health laws and regulations, and by ordinance to provide fines
and penalties for violations of such regulations; to adopt such other
measures to prevent the introduction and spread or disease as may,
from time to time, be deemed desivable and necessary.”’9

[§ 246] (3) City of Manila. *“The Municipal Board shall
have the following legislative powers:

i * * *

“(1) To regulate . . . the keeping, preparation, and sale of

meat, poultry, fish, game, butter, cheese, lard, vegetable, bread,
and other provisions. . .
wx * * *
“(x) Subject to the provisions of existing law, . . . to prohibit
the placing, throwing, or leaving of obstacles of any kind, garbage,
refuse, or other offensive matter or matter liable to cause damage,
in the street and other public places and to provide for the collec-
tion and disposition thereof . . .
o * * *
“(y) . . .to provide for or regulate the drainage and filling
of private premises when necessary in the enforcement of sanitary
ordinances issued in accordance with law.
wr * * #1599
[§ 2471 2. Food. “Municipal corporations may enact such
regulations as may be required to insure the sanitary production,
sale, and disposition of all articles of food offered for sale to the
public. The corporation may require that food offered for sale
should be protected from dust, dirt, ete.; for instance, that all fruits
exposed for sale outside of a building, or in any wagon or cart,
shall be protected from flies and dust,’% 100
“Medical examination. ~ Municipal corporations may require
that persons engagea in handling food products offered for sale
subject themselves to medical examinations, and may prohibit the
employment of persons suffering with infectious or contagicus dis-
eases.”’s 101
“Retailing meats from vehicles. Under the power to regulate
the sale of foodstuffs the corporation may prohibit the retailing
of meats from vehicles. Such prohibition is not unreasonable, al-
though no public market places have been provided for; also, such
prohibition is not discriminatory, although it does mnot apply to
wholesale sales.””10
[§ 248] 3. Garbage, offal, and other refuse motter. “The
removal and disposal of garbage, offal, and other refuse matter is
recognized as a proper subject for the exercise of the power of a
icipality to pass ordi: to promote the public health, com-

98 Sec. 2625, Rev. Adm. Code.
99 Sec. 18, Rep. Act No. 409.

43 C.J. 371-372,
101 102 Id. 72,
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fort, and safety. The natural scope of an ordinance on this sub-
ject is confined to discarded and rejected matter, i.e., to such as
is no longer of value to the owner for ordinary purposes of do-
mestic consumption. If the matter in question has not been re-
jected or abandoned as worthless and is not offensive in any way
to the public health, it does not come within the natural scope of
guch an ordinance. Garbage matter and refuse are regarded by thne
decisions as inherently of such a nature as to be either actual or
potential nuisances. By reason of the inherent nature of the sub-
stance, it is therefore not a valid objection to an ordinance re-
quiring disposal in a specified manner that garbage has some value
for purposes of disposal, and that the effect of the ordinance is
to deprive the owner of householder of such value. That the owner
suffers some loss by destruction or removal without compensation
is justified by the fact that the loss is occasioned through the exer-
cise of the police power of the State, and the loss sustained by the
individual is 2 d to be d in the common benefit
secured to the public

“Founded upon the foregoing considerations, it is therefore
within the power of the city not only to impose reasonable restric-
tions and regulations upon the manner of removing garbage, but
also, if it sees fit, to assume the exclusive control of the subject, and
to provide that garbage and refuse matter shall only be removed by
the officers of the city, or.-by a contractor hired by the city, or by
some single individual to whom an exclusive lcense is granted for
the purpose. An exclusive right so created 1s not open to the ob-
jection that it is a monopoly.

“An ordinance of a city prohibiting, under a penalty ,any per-
son, not duly licensed therefor by the city authorities, from ‘re-
moving or carrying through any of the streets of the city and house-
dirt, refuse, offal, or filth,” is not improperly in restraint of trade,
and is reasonable and valid. Such a by-law is not in the naturc of
a monopoly, but 1s founded upon a wise regard for the public health.
It was contended that the city could regulate the number and kind
of horses and carts to be employed by strangers or unlicensed per-
sons, as well as they cculd those of licensed persons; but practical-
ly it was considered that the main object of the city could be better
accomplished py employing men over whom they have entire econ-
troi, night and day, who are at hand, and able from habit to do
the work in the best way and at the proper time.’103

[§ 249] 4. Quarantine. “While a manicipal corporation has
been held to have no power to establish quarantine unless such
power is cgpressly granted or is implied as an incident to a power
granted or is essential to the declared objects and purposes of the
corporation, as a general rule it is competent for a municipal cor-
poration to establish quarantine regulations, and to exclude, remove,
or detain persons sffected with, or who have been exposed to, con-

tagious or i diseases, it being nsidered a proper exercise
of the police power.”104
Harbors. “Authority by charter to pass ordinances respecting

the harbors and wharves, and “‘every other by-law necessary for
the security, welfare, and convenience of the city,” gives to the city
council power tc pass a health ordinance requiring boats coming
from infected places to anchor before landing and to submit to an
examination, provided such ordinance be not repugnant to the gen-
eral law of the state. And it was further held that a general
law of the State, prohibiting *“any person coming into the State
from an infected place, and in violation of quarantine regulations,”
was not repugnant to, and did not render the ordinance invalid.”’105

[§ 250] N. Intoxicating liquors. — 1. In geweral. “There is
no natural or inherent right to manufacture or sell intoxicants, in
any such sense as to remove it from the legitimate sphere of legis-
lative control. Nor is there any vested right acquired by those al-
ready engaged in the liquor traffic when prevents it’s being after-
ward forbidden by statute.’”’108

“Under their inherent police power, the several states (of the
Union) had, prior to the Fightcenth Amendment, the right to pro-
hibit, regulate, or restrain the manufacture and sale of intoxicants,
and, in the exercise of this power, subject to the limitations and
restrictions imposed by the constitution of the United States or of
the state, had power to enact any and all laws for the suppression

103 2 Dillon, Mun, Corp., 5th Ed. 1023-1028.
104 43 C.J. 429,

105 2 Dillon Mun. Corp., 5th Ed., 1030.

106 33 CJ. 449,
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of i nee and the of the evils resulting from the
traffic in intoxicating liquors by tetally prohibiting or by restrict-
ing and licensing the manufacture and sale thereof, and to make
such provisions to enforce and prevent evasion of such laws as
seemed expedient to the several legislatures. To this end they may
regulate or prohibit the transportation or shipment of infoxicants,
or prohibit their importation, their manufacture, even for the use
of the manufacturer, their gift, except for certain specified pur-
poses, and their possession, when unlawfully acquived, or possession
in excess of a specified quantity. But it has been held that the
Jegislature may not prohibit a citizen from having in his possession
intoxicants for his own use, or for keeping in his possession for
another, intoxicants.”107

“In the exercise of its police power to regulate the traffic in
intoxicating liquors, it was held that the legislature of a state
might lawfully provide a system for the granting of licenses to
sell such liquors, imposing proper conditions and restrictions upon
the granting of such licenses, preseribing the qualifications neces-
sary fo secure them, making it a punishable offense to sell without
a license, and providing for the forfeiture or revocation of licenses
for due cause. Such statutes, it was held, did not violate the con-
stitutional guaranties securing the just rights of the individual.
But there must be no unjust or arbitrary discrimination as to the
privileges granted by the license or the amount of the fee payatle
therefor between individuals of the same class or doing business
in the same locality. Since the licensing of persons to sell liquor
is not an exercise of the taxing power of the state to raise revenue,
but of the police power, it follows that the fixing of the fees for
licenses is not governed by the cosstitutional provisions regulating
taxation, such as thoses requiring equality and uniformity.”108

The legislative authority to license or regulate the sale of ir-
toxicating liquors does not authorize a municipality to prohibit it,
cither in express terms or by imposing prohibitive license fecs. The
general power granted in the general welfare clause does not au-
thorize a Municipal Council to prohibit the sale of intoxicants, be-
cause as a general rule when a municipal corporation is specifically
given authority or power to regulate or to license and regulate the
liquor traffic, power to prohibit is impliedly withheld.109

Illustration. The Municipal Council of Tacloban, Leyte, en-
acted Ordinance No. 4, series 1944, providing among other things
that it shall be unlawful for any person, association, or firm, to
manufacture, distill, produce, cure, sell, barter, offer or give or
dispose of in favor of another, possess or to have under control
any intoxicating liquor, drink or beverage, locally manfactured, dis-
tilled, produced or cured wine, whiskey, gin, brandy and other drink
containing liquor including tuba.

The defendants Timoteo Esquerra, Simplicio Sabandal, Teo-
filo Dacatoria, Vicente Uy, Uy Lawsing, Francisco Tan, Jose Chan,
Victoriano Macariola, Miguel Galit, Eufracio Gaspay, Rosalia Es-
tolano, Felix Labordo, Pilar E. Pascual, Melecio Aguillos, and Vic-
toriano Teriapel, were accused in the Court of First Instance of
Leyte for the violation of the above mentioned ordinance. The trial
ccurt, after hearing the arguments of the prosecution and the de-
fense, declared the ordinance in question mnull and void, and dis-
missed the cases against the defendants.

The prosecuting attorney, in behalf of the plaintiff The Peo-
ple of the Philippines, appealed from the decision of the lower
court. The-appellant contends that the ordinance at bar was en-
acted by virtue of the police power of the Municipality of Taclo-
ban conferred by the general welfare clause, section 2238 of the Re-
vised Administrative Code, and is therefore valid.

Held: The lower court has not erred in declaring the ordinance
No. 44, series 1944, ultravires and therefore null and void. Under
the general welfare clause, Sec. 2238 of the Revised Administrative
Code, a municipal council may enact such ordinances, not repug-
nant to law, as shall seem necessary and proper to provide for the
health and safety, ctc., of the inhabitants of the municipality. But

107 Thid
108, Ibid. 5
109
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as the ordinance in question prohibiting the selling, giving away
and dispensing of liquor is repugnant to the provision of Sec.
2242 tg) of tne same Revised Administrative Code, the Municipal
Council of Tacloban had no power under Sec. 2238 to cnact the
ordinance under consideration. The prohibition is contrary to the
power granted by Sec. 2242 (g) “to vegulate the selling, giving
away and dispensing of intoxicating malt, vinous, mixed or fer-
mented liquors at retail;” because the word “regulate’ means and
includes the power to control, to govern and to restrain; and can
not be construed as synonumous with “suppress’” or “prohibit.”
(Kowng Sing vs. City of Manila, 41' Phil. Rep., 108). Since the
rounicipality of Tacloban is empowered only to regulate, it cannot
prohibit the selling, giving away and dispensing of intoxicating
Tiquors, for that which is prohibited or does mot legally exist can
not be regulated.110

[§ 2511 2. Statutory st

ent as to P

“It shall

corporations. — a, Municipalities in regular provinces.
be the duty of the municipal council, conformably with law:
s ® # #7

“(g) To regulate the selling, giving away, or dispensing of in-
toxicating, malt, vinous, mixed, or fermented liquors at retail.
s *

« 2 #9111
The section in which the above-quoted provision is to be found

is entitled “Certain legislative powers of character”.
[§ 252] b, Municipaliti in organized provinces.
“The municipal council shall have power by ordinance or resolution:
ok e 5
“(d) * *
“To vegulate, . . . or prohibit . . . the selling, giving away, or

disposing, in any manner of any intoxicating, spiritous, vinous, or
fermented liquors . . .

“But nothing in this section shall be held to repeal or modify
the provisions of law prohibiting the sale, gift, or disposal of in-
toxicating liquors, other than native wines and liquors, to mnon-
christian inhabitants.

wx P #9112
[§ 258] c. City of Manile. “The Municipal Board shall have
the following legislative powers:
o * 59
“(p) To . . .regulate the sale of intoxicating liquors, whether

imported or locally manufactured.

i #1113

[§ 2541 O. Markets and market places. — 1. In general—
a. Generally. “The public sale of articles of food has been subject
of police regulation and control from the early days of the common
law. The right to conduct such sales, or to open a place where sales
might be conducted by others, was treated in England as a fran-
chise held under the kind to be supported by express grant or by
prescription. In the United States the right to establish and ve-
gulate mavkets is an exercise of the police power of the states. And
the right to open and conduct a market is usually derived from the
municipal corporation within whose limits the market is kept. The
police power of the states to establish and regulate markets may be
delegated to municipal corporations and is a particularly appro-
priate subject for municipal regulation. This power may be exer-
cised either under statutory or charter provisions relating express-
ly to the establishment and regulation of markets, or the vending
of meat and other commodities usually sold at such places, or under
the general police powers ordinarily possessed by municipal corpora-
tions. The power may be exercised whether the market is carried
on by a corporation, an unincorporated association, or even a pri-
vate individual. While in judging the reasonableness of such re-
gulations the court will not look closely into mere matters of judg-
ment where there may be a veasonable difference of opinion, and
will not interfere with the exercise of the discretion granted to
the municipal corporation upon the ground og unreasonableness ex-
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cept in a clear case, regulations relating to markets must be rea-
sonable, and not arbitrary or discriminatory. The regulation must
have its foundation on public necessity; it must have some rational
tendency fo promote the public health, safety, and welfare of the
municipality. The right to establish and regulate public markets
cannot be used to create a monopoly of the right to sell, or so as
to deny the right of consumers and producers of market supplies
to deal with each other directly. The power granted by statute
must be exercised in the manner prescribed therein. Any ordinance
relating to the regulation of markets is invalid if in confliet with
a valid statutory provision, and a statute expressly limiting the
powers of municipal authorities in regard to markets is not repealed
by a general statute authorizing them to enact all ordinances ne-
cessary for the general welfare of the municipality.””11

“Pprohibition: The power to regulate markets dees not include
the power to prohibit.”’115

“Construction of power. The power conferred upon a municipal
corporation to establish and control markets is, as a rule, to be
liberally construed, unless such a construction will tend to produce
a monopoly in favor of private individuals.”’116

“Surrender of power. The municipal police power over markets
cannot be surrendered.’117

[§ 2551 b. Statutory t as to Philippi ict ,,
corporations. — (1) Municipalities in regular provinces. “It shail
be the duty of the municipal council, conformably with law:

wx * * o

“(q) To establish or authorize the establishment of . . mar-

Lets, and inspect and regulate the use of the same.’118
The section in which the above-uoted provision is to be found
is entitled “Certain legislative powers of mandatory character.”
(2) Municipalities in ially or

nized provin

[§ 256]

“The municipal council shall have power by ordinance or resclution:
s * * *7
“(y) Sleughterhouses and markets. — To establish or authorize

the establishment of .
use of the same .

[§ 2571 (3) City of Manila.,
following legislative powers:
wx * ®

markets, and inspect and reguiate the

* »119
“The Municipal Board shall have
the
%07

“(ce) Subject to the provisions of ordinances issued by the De-
pertment of Health in accordance with law, to provide for the es-
tablishment and maintenance and fix the use of, and regulate .
markets . . . and prohibit or permit the establishment or operation
within the city limits of public markets . . . by any person, entity
association, or corporation other than the city.”

o ® *

[§ 258] 2. Delegation of power. “In the absence of express
authorization from the state or power necessarily implied from
that granted, the discretionary power to control and regulate mar-
kets must be exercised by the municipal governing body and can-
not be delegated to any board or official; it must be exercised by
the board cr official on whom the power has been conferred. Uader
delegated authority municipal corporations may provide that cer-
tain markets shall be established and operated subject to the regula-
tions adopted by designated boards or officials. The fixing of rent
of market stores has been held to be an administrative function

120
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116
h v. Adm. Code.
119 Rev. Adm. Code.
120 Sec. 18, Rep. Act No. 409.

which may be delegated to designated officials or boards.”’12!

[§ 2591 8. Location; abandomment and removal. “In the ab-
sence of any restriction as to place, the right to establish a mar-
kel includes the right to fix its location; to shift that location from
place to place when convenience or the necessity of the people re-
quires it; and tc abolish a previously existing market and estab-
lish another in a different locality within the municipal boundaries.
The fact that the site was acquired for market purposes is im-
material. But a municipal corporation should not aholish a duly
authorized and existing public market which is the only one with-

in the municipal boundaries.”122 3

[§ 2601 4. Leases and sales; stalls and privileges. “The right
to sell in public market stands or stalls is acquired by contract
with the municipal or other authorities controlling the market.
Municipal corporations have power to lease or sell stalls in pub-
lic markets, or to prohihit the occupancy of a stall without pro-
curing a lease. The precise rights of the occupant of a stall in
the market will depend as a general rule upon the terms of the
contract under which the stall is held.’123

“The puvchase of these stalls in a public market, like the
purchase of a pew in a church, does not confer on the purchaser
an absolute preperty, but a qualified right only. The right ac-
uired is in the nature of an easement in, not a title to, a iree-
hold in the land; and such right or easement is limited in dura-
tion to the existence of the market, and is to be understood as
acquired subject to such changes and modifications in the market,
during its existence, as the public needs may require. The pur-
chase confers an exclusive right to occupy the particular stails
with their appendages, for the purposes of the market and none
other. If the owner be disturbed in the possession of the stalls,
he may maintain case or trespass according to the nature and ecir-
cumstances of the injury, against the wrongdoer. But he cannot
convert them to any other use than that for which they were sold,
and in this use of them he is required to conform to the regulations
of the market as prescribed by the ordinances of the city.”’12¢

The right to sell at a stall or stand in a public market is to
he exercised by the lessee thereof subject to all qualifications and
restrictions that the municipal corporation may impose; and this
is so whether they are made part of the lease or contract or not.
Such requirements or restrictions must be reasonable. His right
is limited in duration to the existence of the market. The lessce
of a market or its revenues also takes subject to the provisions
of existing ordinances, and the rights of the municipality to make
necessary public improvements. The lease of a market stall does
not imply a contract on the part of the municipality to protect the
lessee against competition by unlicensed vendors, nor does a lease
of the revenues of an established market prevent the municipality
from establishing another market and leasing it tc a different
person, or require it to protect the lessee against competition by
unauthorized private markets, unless the coniract so provides, or
gives such lessee any right of action against a person maintaining
a competing and unauthorized private market. A person in pos-
session of the stall under a verhal lease from the market master,
although the latter had no authority to make it, is not a trespasser
so as to authorize a forcible seizure and removal of his property,
nor car the lessee and collector of market revenues summarily
cject the occupant of a stall admitted by his predecessor in office
who has tendered the required dues and conformed to the market

alt

5 imore, 51 Md. 256, 270, 31 AmR 807 [quot Fonte v. Fisher, 138
Md. 663, 114 A 704,
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THE NATURAL LAW . . .

(Continued from page 65)

failed here dismaily — there are millions still languishing in slave and
lahor camps, there are still people shipped in cattle cars and there will
still be millions who will be cannon fodder at the whim of so-called
leaders. On this level, the Declaration of Human Rights, approved
by the United Nations Organization on December 10, 1948 is a modern
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application of the natural law. Tt contains the harmony of ideas and
agreement of views of so many United Nations representatives of
widely different oblutiacs or cultures, philosophies and religions. That
is not an accident of pelitical agitation or propaganda and oratory or
thetorie. It is the conspicuous result of the presence in all men of
the continuing protective postulates of natural law. Let us hope that
policy makers and responsible government fuctionaries rcalize tae
useful role and function of the natural law in the legal order.
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regulations. The occupant of a market stall who sells his rights to
another is not bound in warranty to his vendee in case of an evic-
tion or disturbance of the latter by the municipality itself, but
would be liable only for his own acts which interfere with the en-
joyment of what he sells.’125

A charter provision requiring that when any market belonging
to a municipality is to be let to a private party the same shall,
unless otherwise directed by a state official therein referred to,
be let to the highest and best bidder refers to the leasing of a
market in its entirety, and does not apply to distribution and award
of spaces therein.’’126

Tllustration. This case is here on appeal by the plaintiffs Julia
Lorenzo and her husband Mariano Estrella from a decision of the
Court of First Instance of Cavite, dismissing their complaint against
the Municipal Council of Naie, Cavite and Pilar Dinio. For pur-
poses of the present decision, the folowing facts gathered from
the record may be briefly stated.

Prior to February 15, 1948, it seems that the municipal mar-
ket of Naic, Cavite was conducted and maintained without much
attention as to the order and classification of the business done in
it by the vendors and stallhold and that furtk there was
lack of light and ventilation in said market. To remedy this situa-
tion the municipal counci of that town passed Resolution No. 20
on Febrvary 15, 1948, rearranging, zoning and otherwise putting
in proper order the mercantile transactions and the market space
according io a scheme or plan. This is partly stated and described
n paragraph 1 of said Resolution No. 20 which: reads as follows:

“7 That for purposes of unity, better zoning system and for
Taesthetic reasons, all market stores and stalls are hereunder classi-
fied as regards the kind of goods they are to sell or dispose to
the public, and that, no store or stall should be allowed to sell
products or goods other than specifically provided.”

All he stores and stalls previously maintained in front of the
market building up to the fence were ordered removed and the
space declared ‘“‘off limits,” the owners of said stores and stalls
to be given spaces within the market proper. The scheme was
graphically embodied in a plan prepared by the District Engineer
and amended by the municipal council, and is now marked as Ex-
hibit D.

Prior to the rearrangement and re-planning of the Naic mar-
ket, Julia Lorenzo, the appelant herein, was occupying a stall or
market space, which is the very same space appearing as lot No.
4 (with a circle in red pencil), east block, center column A, in
plan Exhibit D, and now occupied by her. R. Manalaysay who
previously occupied 2 space or stall in the portion declared ‘‘off
limits,” and because of the strategic position of said stall, was
awarded a corner lot. Lot No. 2 (with a circle in ved pencil),

126 Lorenzo et al. v. Mun. Council of Naic, Cavite, 47 Off. Gaz. 2380.

east block, center column A, in the same Exhibit D. Pilar Dinio
who was formerly occupying a space outside of the market was
given lot No. 1 (with 2 circle in red pencil), east block, center
column B, in the same exhibit. For reasons not known and not
material to this case, and through a private agreement Manalay-
say exchanged his lof No. 2 for lot No. 1 of Pilar Dinio. The
award of lot No. 2 to R. Manalaysay, and his exchange of said
lot for lot No. 1 of Pilar was protested by Julia, but the municipal
council in its Resolution No. 28 overruled the protest. As a re-
sult, Pilar Dinio lS now occupying ]ot No. 2 while R. Manalaysay
cccupies lot No.

It should be stated in this conncction so as to fully under-
stand the reason why Julia brought this action, that before the
zoning and rearrangement of the Naic market as per Resolution
No. 20, the space occupied by Julia which is now lot No. 4 in Exhi-
bit D was a corner lot or stall, lot No. 2 then being used as an
alley. As a resull of the rearrangement, Julia’s lTot No. 4 is no
longer a corner lot, and according to her testimony, her daily
sales had diminished by one-half, thereby materially reducing her
gross income and her profits. Naturally, Julia is interested in
lot No. 2 and she wants to have it or at least have a chance to get it.

Julia contends that the action of the Municipal Council of Naic
in awarding lot No. 2 to R. Manalaysay was illegal and uncon-
stitutional because it was not done thru public bidding as should
have been done, and that furthermore, Resolution No. 28 of the
same council approving the barter or exchange of lots 1 and 2
between Manalaysay and Pilar was equally . illegal.

The trial court invoking section 2242 (q) of the Revised Ad-
ministrative Code which imposes upon a municipal council the
duty to establish or authorize the establishment of markets and
inspect and regulate the use of the same, held that the municipal
council of Naic was authorized to make the award of lot No. 2
te R. Manalaysay, which award the plaintiff could not very well
question in the present case inasmuch as she did not include Ma-
nalaysay as party-defendant; and that furthermore, the allege il-
legal exchange of lots 1 and 2 was clearly a private arrangement
or agreement which concerns only the parties thereto. So, the
trial court dismissed the complaint.

In her appeal Julia maintains that the trial court erred in:
not holding Resolution No. 20 illegal in so far as it approved the
awarding of lot No. 2 to R. Manalaysay without any public bid-
ding and without giving any chance to her to lease said lot, and
that the lower occupying lot No. 2 for the reason that the ex-
change made between her and Manalaysay was illegal.

HELD: “The appellant does not question the right of the muni-
cipal council to dispose of a market space under the provisions of
section 2242 (q) of the Revised Administrative Code. She insists,
however, that under section 2319 of the same Code, a space in a
municipal market should be let or awarded to the highest bidder.

OUR SECRETARY...

(Continued from page 51)

and Agusan. In a year, he was transferred to Ilocos Sur.
Promotion came in 1918. That was when he was designated
assistant attorney in the Bureau of Justice. His merit was being
recognized. In three years, he was acting Attorney General. It
was while holding that position that he was nominated Under-
secretary of Justice. Instead of getting his new promotion, he
was kicked out — the Senate did not act on his appointment. His
next job was that of general attorney for the Manila Railroad.
The salary was much higher, but it lacked glamour and prestige.
Before long, he was designated judge of First Instance. For 12
years he was successively judge of Albay, Ambos Camarines. Ta-
yabas, Rizal, and finally Manila, Branch I. In 1936, he was named
Solicitor General. Two years later, he was elevated to the Court
of Appeals where he sat quietly threughout the enemy occupation.
President Sergio Osmefia returned with the forces of liberation,
swept the entire Court of Appeals out, then abolished it. Colla-
boration became a burning issue, a battle-cry. The appellate
justices accepted their fate with becoming dignity. They rallied
under the banner of Senate President Manuel Roxas who, they
knew, would show them sympathy and understanding. He did.
Elected President, he promptly named Justice Tuason chairman
of a i to i e Phili Relief and Rehabilita-
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tion Administration, some of whose officials seemed to have adopted
the theory that to relieve and rehabilitate the country they must
first relieve and rehabilitate themselves. Also due for investiga-
tion was the Emergency Control Administration, a number of
whose officials were charged with having taken advantage of the
emergency to place themselves, their relatives, and close friends,
beyond control.

Before he_ could finish i igating the two
he was elevated to the Supreme Court from which another Pres-
ident has recently taken him to head the Department of Justice.
Asked which of the two positions he would prefer, he answered
that the work of an associate justice was more suitable to his
temperament, but that the secretaryship of justice was more in-
teresting. In fact, he added, it is more important because it in-
vests the occupant with tremendous powers for good or, or if he
be so inclined, for evil.

Speaking of evil, Secretary Tuason thinks that the present
high rate of criminality in the Philippines is due largely to the
general disintegration of morals. Religious instruction, he feels,
might help remedy the situation. It is for:this reason that he is
in favor of strict adherence to the constitutional provisions on
religious teaching in the public schools. Unwilling to rush in
“where angels fear to tread”, he nevertheless believes that “any
religion is better than no religion at all and that a man who bes
lieves in God becomes a better citizen.”
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