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LAW 'AND PSYCHIATRY MUST JOIN IN DEFENDING
MENTALLY ILL CRIMINALS

Mr. Justice Brennan suggests that we may be at the threshold of a

major r
administration of criminal law.

examination of the premises which underlie our system for the
In the area of criminal responsibility

and mental illness, whether the M’ Naghten test or another is used, the
accused's right to a defense may require psychiatrists to extend their

Hippocratic oath to include forensic services.

This article is adapted

from an address before the National Association of Defense Lawyers in

Criminal Cases.

By WILLIAM J. BRENNAN. JR.
Associate Justice
United States Supreme Court

I-SHARE WITH MANY the concern that so many of our pro-
fession are reluctant to represent people accused of crime. There
was a time in our history when lawyers generally could be
counted upon to present a militant front, howc\'cr’\mpopular,
against any invasion. or undermining of individual, human or
constitutional rights.

A first office of a lawyer in our society is to protect-indi-
vidual rights, especially those secured to people accused of tres-
passing society’s laws. American lawyers cannot be mere private
practitioners of the law. They have a public responsibility to
maintain a system of government by law. That phrase—“gov-
ernment by law”—is no empty platitude. It is the essence of a
free society. No nation possesses a code better designed to assure
the civilized and decent administration of justice which is a free
society’s hallmark. But that code will provide only paper pro-
tection of our people are more concerned with prosecutions that
are overturned than with fundamental principles that are up-
held. Because it, is only in ing fund al principles,

How valid is the assumption that morality and safely re-
quire punishment by imprisonment or execution of mentally ill
people? Of course, I don’t know just how many mentally ill of-
fenders are convicted. But a glance at the transcripts in more
than a handful of cases is enough to convince me that though
the accused may be “legally. sane” — though he may “know
right from wrong” — he was. nevertheless seriously disordered
at the time of the crime. When one has this experience, he
can appreciate why those who would replace the M’'Naghten
Rules ask: Can a true moral judgment be made about responsi-
bility for any act without delving deeply enough into. the actor’s
background—nhis biological, psychological and social circumstan-
ces—to attempt to explain the whole man? These opponents of
M’Naghten insist that without such an explanation, there can be
only the illusion of a moral judgment. They go on to ask, if
mental illness is indicated as a cause, should we not attempt to
treat the disease, rather than wreak vengeance on its medium?
They s to their support my colleague Justice Frankfurter

even at the expense of freeing some not-very-nice people, that
the protections for nice people are maintained.
Challenge to M’'Naghten Rules Arouses Fears

Probably no more provocative subject eXists in the criminal
law today than that of criminal responsibility and mental ill-
ness. That is because the stir created by the widespread exam-
ination being made into the continuing validity of the M'Naghten
Rules' has seem to some to have challenged the very founda-
tions of society’s method of dealing with offenders against its
laws. Despite a flood of literature from both legal and behavior-
al disciplines inveighing against the retention of the M'Naghten
Rules as they have been traditionally interpreted, their discard
is opposed from fear that any other test would produce a sys-
tem “soft on criminals” and destructive of principles of morality
and good order.

Now I am not going even to survey the different so-called
“insanity tests” which have been the matter of such furor and
debate, nor shall I by the slightest intimation suggest which I
think may be preferable to the M’Naghten Rules, if indeed it
has yet been proved that any one of them is better. I'm going
to confine myself to some observations upon some arguments
made for retention of the M'Naghten Rules, and then discuss some
practical problems which must be worked out if those Rules
are to be replaced by any of the alternative tests now being
discussed.

M’Naghten, it is held, must be retained because public safety
and morality require it. More liberal rules, it is said, might
result in too many acquittals by reason of insanity and a relaxa-
tion of of public r ibility and order.

| Daniel M'Nagthen’s Case, 10 Cl. & Fin. 200, 8 Eng. Rep.
718 (1843).
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who said (in an opinion urging a humane procedural approach
to the insanity defense). Man ‘““is not a deodond to be forfeited
like a thing in medieval law”. They insist it is hypocrisy that
nowadays most of us reject retribution as an element in punish-
ment for, they argue, retribution must be a factor in punishing
these people, for the evidence suggests that the mentally ill are
not reformed, rather they are made worse, by prison. Nor is
their punishment calculated to deter other mentally ill people
from engaging in crime.
Prisons Do Not Provide Adequate Psychiatric Service

These proponents of a change press on us that perhaps impri-
sonment as a means of reforming the mentally ill would have a
better case if our prison systems provided the wherewithal to
treat their condition, But speaking in June, 1960, James V. Ben-
nett, Director of the Federal Bureau of Prisons, noted: “It has
been my experience that the courts are often overgenerous in
their estimates of what correctional institutions can accomplish.
The availability of psychiatric service, for example, has been
exaggerated. To a very large extent it is simply not available.”

The latest available figures indicate that there are only forty-
nine full-timg psychiatrists on the staffs of institutions for adult
offenders in this country. Even these are not evenly dispersed:
thirty-six states had no full-time psychiatrists on their staffs.
But perhaps a better day is on the horizon. It must be reason
for encour that the disti ished Drs. Karl Menninger
and Joseph Sotten have caused the Menninger Foundation at
Topeka, Kansas, to undertake a program of research and training
of psychiatrists, psychologists and psychiatric social workers for
work in penal institutions. A useful by-product of that kind of
program should be some much needed information bearing on
the related problems of determining criminal responsibility.
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The dearth of treatment facilities is the more distressing to
to these proponents of change since we in the United States ap-
parently place greater reliance on imprisonment than does any
other country in the world. Mr. Bennett is authority that we
have “178 persons behind bars for every 100,000 of the civilian

i In and Wales have only sixty-five
persons under lock and key for every 100,000 citizens. Japan
has eighty-nine.” Ironically, Mr. Bennett pointed out, the only
country which comes close to our rate is Guatemala—and, Mr.
Bennett found, 60 per cent of these prisoners were unsentenced
and were being detained only temporarily.

Does Imprisonment Solve the Crime Poblem?

In short, ask these pleaders for change, must not our soclety
face up to the question: Don't we place an undue amount of
reliance on prisons to solve our crime problem? How is a so-
lution ieved: how are ity and public order preserved
—by incarcerating people who need psychiatric treatment in in-
stitutions which do not provide it—perhaps because, as some of
them insist, the prison millieu .is inherently opposed to the thera-
peutic process.

And a hospital which is a hospital in name ornly. but for
these people a prison in fact, is no better case. The S

. the best protection for soclety and best possibilities for relabili-

tation. Other psychiatsists agree that they have a proper role
in the determination of the insanity defense itself but only if the
mental illness is one which psychiatrists are equipped to treat:
But these are questions which we must lay aside now.

When we talk of employing experts, we lawyers must look at
our problem in context. Who are our criminal defendants? What
is their background? Do they have relatives and resources capa-
ble of helping in their defense once they have landed in trouble?
By and large, the so-called “white-collar” criminals probably
have the resources and friends to aid them in their defense. If
rnental condition is called into question, they basically have the

ithal and the knowledge to get help. This is as it should

be.

About a year ago, I read an article in the Washington Post
reporting the testimony of a psychiatrist called by the defense.
The article might not have been written but for the fact that
the case had achieved some local notoriety because it involved
a hold-up by a wealthy young man. However, the reporter
made the point of his article the fact that the testimony was of a
far higher caliber than was usual in cases where the iusanity
defense was raised. In fact, the evidence proved to be so clear,

ive and ive that the trial judge directed a ver-

dent of Galesburg State Research Hospital in Illinois wrote last
year:
It is important to also that
be a form of i and p.
pital officials are not immune to this expectation of society.
Such i usually are d in i security
units, and arbitrarily are denied all privileges. Often this is
quite anti-therapeutic, but prejudice prevails over reason, and
individual “civil rights” are conveniently overlooked.
I come now to the concern for public safety, also urged as
a reason against insanity-defense reform. as-

can
Judges and hos- *

dict of not guilty by reason of insanity. The psychiatrist testi-
fied that he had had about twenty-five lengthy interviews
with the defendant and that he expected to charge about
$2,000 for his services. (With some asperity, he also pointed out

on jon that he i the p jon had spent
more than this in having the boy examlnzd by government
psychiatrists.)

Justice Is well served when the resources of prosecution
and defense are fairly evenly matched as they were in the case
to which I have just referred. But is this the situation for the
vast majority of our “blue-collar” criminals who commit crimes

sume that a verdict of not guilty by reason of insanity necessarily
results in a mentally ill and dangerous person being turned ldose
onto the streets. Here one is on perfectly safe ground in saying
that this just should not be so, for only one of v.he fifty states,

makes no p for possibl in such
cases. The argument should really be, then, whether society is
better protected by having its mentally ill offenders sent to a

of viol who steal without the refinements of cmbezzle-
ment? Judges seem to agree that about 90 per cent of these
people are indigent. To put it another way, these offenders’
come from that section of society whose conditions result in
the largest crime rate and, if the study by Yale’s Hollingshead
and Redlich is correct, in mental illness too. It is here, also,
that the bulk of the mentally retarded are found. The apma
makg the provocative suggestion that deprived socio-economic

hospital for treatment, and kept therc until the courts
on the advice of the medical experts that the offenders are no
longer dangerous; or whether we are better protected by impri-
soning these people for a certain number of years. Even under
the indeterminate sentence, the key to release is whether the
offender has been a well-behaved prisoner. But the good be-
havior of a mentally ill offender in the highly structured prison
society provides no assurance that he will so behave in the un-
structured free soclety. We must acknowledge that in the case
of the and release is not
predicated on any medical assessment of a change in mental
condition. In sum, then, is there really competition between the
principle that we should secure fair and decent processes to
those accused of crime and the principle that morality and pub-
lic order must be preserved?

Psychiatrists Disagree on Their Role

I turn then to some of the practical difficulties which will
have to be overcome if the M'Naghten Rules are replaced with a
test which would seek more to il
offenders for the purpose of hospital confi t
We lawyers know that that is a process for experts, both legal
and behavioral. And we canm’t overlook the controversy among
psychiatrists as to the proper role of the practitioners of that
profession in the process. Some contend that the question of
‘mental condition has no place in the determination of guilt or in-
nocence but belongs only at the sentencing stages as bearing on
the what di: ition of the would offer
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gl causes more than springs
from organic or hereditary factors.

How many defendants from this sector of our soclety raise
the Insanity defense—and how many of them would raise it, or
how much more adequately would it be raised, 1f the mm.m:es
in the form of able defense ati and
were i The p of obtail dedis d and capable
defense attorneys, of coum, extends beyond the particular de-
fense we are discussing. That probiem is tied up with the con-
stitutional problem whether defense counsel must be provided
every accused. It relates partly to the status of criminal lawyers
in the Bar of this country. You do not need me to tell you
that this is Inadequate. Perhaps a glance at why it is so low
will suggest lines for reform.

In the first place, I suspect that the criminal law is not given
as central a position as it should have in law school curricula.
And 1 have the uneasy feeling there is little serious effort to
acquaint students with the role of the behavioral sciences in
determining the issue of criminal responsibility. Certainly the
law schools do not turn out droves of bright young men anxious
to carve out a carrer in criminal law—at least, for the defense.
Estates, corporate, tax, commerclal Jaw—all of these arouse far
more interest.

Nor is this particularly surprising. It is not only that these
are the fields which are likely to yleld greater financial rewards;

— A Sym-

and L
potlmn, 57Nw.U L Rev. 1(1962)
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I have the uneasy feeling that there is a tendency in the com-
munity and at the bar to disapprove of lawyers who undertake
the defense of people charged with crime. If, however, the rea-
son went no deeper than the uninformed prejudice which tars
the defense itte¥ney with Ri¢ defamdanit’'s crinte, we would not
need to be unduly concerned. But if we are to be honest, we
must recognize that other factors are involved. The practicing
attorney too must live. If an impecunious accused and his
family cannot compensate him, the lawyer may be forced to
spend more time on the problems of the clients who can. I un-

that the p of fon for legal services
in defense of the criminally accused is under i by

Bazelon dealt with this practical difficulty in words which
merit repetition here. He observed:

The ion of the p which is re-
quired to prove an individual’s mental condition at some past
date is a very difficult task. It is a task for which the ac-
cused g lly lacks both fi jal and intell 1 i
The facts d by way of p jatric i are a “des-
cription and explanation of the origin, development and man-
ifestations of the alleged disease . .. how it occurred, develop-
and affected the mental and emotional processes of the de-
fendant . . .” Carter v. U.S,, 252 F. 2d 608 (1957). The exam-

one of the great foundations. I can think of no better subject
for its prayerful consideration.

Legnl Aid and Have Inad 't

Is the problem rendered less scrious by the existence of pub-
lic defender and legal aid systems? To the extent that these
have ad , they do i the p But I am
afraid that a comparison of numbers of lawyers and investigators
for these organizations, with their counterparts in district and
United States atiorneys’ offices, would dash any hopes that the
complete answer lies here. Without these organizations, I sus-
pect that the adversary system in criminal law would tend to

. break down altogether. With them, the more serious deficlencies
.are :t0 Jome extent counteracted.

of court of private

ds d by the p must be of a char-
acter they deem for the purp: of d ini
the facts required. If brief jail interviews with the defend-
ant are inadequate for the purpose, the defendant should
be committed to a mental hospital where he can be exam-
ined under clinical conditlons and for a long enough time to
satisfy the p \t It the p ists require more
information about the defendant’s background and history
than they can obtain from him, an investigation should be
conducted to obtain such information. If there is reason
to doubt the of ti lied by the de-
fendant or his family or friends, the information should be
hecked by i igat It ical tests can help to de-
termine the existence or character of illness, such tests
should be made.

Is our
an adequate fillin? You know better than I about that. From
my observation, the system seems on the whole to work pretty
well at the appellate level. But it is a poor stop-gap to appoint
a good lawyer to raise on appeal the errors of a young, inexperi-
enced and hard-pressed defense trial lawyer. Nor is it to be
expected that the Bar could fulfill, on a voluntary, unpaid basis,
the need for a body of experienced criminal trial lawyers. No-
body blames the lawyer, who may well be a successful corporate
practitioner, for a certain reluctance to make one of his rare
court appearances as a defense trial attorney for a man charged
with a serious felony. His reluctance is justified.

What is the solution? All I can do is to feel some encourage-
ment as I Jook at certain pointers in the wind: that the Congress
is considering a solution for the federal courts, and some states

dopted or are thinking of adopting one in their courts;
that the foundation mentioned has become involved with it; that
there are a few programs similar to that at Univer-

g of ionable mental cap are ob-
viously In no position to conduct these inquiries and whatever
others may prove necessary. Thelr court-appointed attorneys
are given no funds for the purpose. If the relevant facts are
to be presented to the court, therefore, it must ordinarily be
as a result of inquiri d by the Gow If, be-
cause the Government fails to sustaln its proper burden, a
case is left to be decided on less than the best possible psy-

chiatric the inad of the is not a
point in favor of the prosecution.
Shortage of Psy Creates P
Even if an mental ion is ble in a
.public mental hospital, what if counsel should consider that

the is per y and unhelpful?> What if the ex-
perts choose to testify on behalf of the prosecution? Must coun-
sel throw up his hands in despair? In many, many counties
our country there will simply be no one else on

sity where under the leadership of Dean Pye a handful of excel-
lent law graduates come to take a further degree in criminal law:
they spend a considerable part of their time as defense attorneys
in court, at the trial and even the juvenile court level. The ex-
periment at Georgetown seems to have worked admirably and is
to be continued. Its real success, however, will dcpend on whe-
ther the young men who have the are able

whom he can call for help. With fewer than 12,000 psychiatrists

in the United States, there is quite simply a manpower shortage.
What of more populous centers, such as New York and Cali-

fornia? Here there is no dearth of psychiatrists. But are ﬂ.uy

willing to testify? A few months ago, Judge .Baz.don:, sp’eak_mg

to the New York branch of the i P

d that just as the legal profession recognizes a duty to

to undertake in the next several years, the kind of work which
they want and have proved to have an ability to do.

Defense Lawyer Must Have Ald from Psychlatrists

But expert legal help is only half a loaf. Assume that our
indigent defendant has able counsel, anxious to raise the in-
sanity issue at trial. How does he go about obtaining eXperts
to examine the accused with a view to providing him with infor-
mation and eventually to testifying at trial? Many of you know
the problems far better than I do. I suppose that often the
practice is to request the court to commit the accused to a
public mental hospital for observation. Where there is a ques-
tion of competency to stand trial, this may well be granted.
But I believe that other serious problems are encountered where
the-more debatable issue is the accused’s state of mind at the
time of the offense. If this is the principal question, even the
most ki and i d defense counsel may face
in the of the defense. Judge

June 30, 1963
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defend indigents without charge, so might the psychiatric pro-
fession undertake an analogous obligation. When counsel for.an
indigent belleves that the accused’s state of mind at the time
of the offense is seriously in question, he should be able to seek
the services of a psychiatrist who would undertake a.n examina-
tion free of charge. If, having weighed the psychiatrist’s report,
counsel wishes to call him as an expert witness for the defense,
might again serve without charge.

e 'l'hg"e1 gefm of this idea was seized upon with enthusigsm by
the editor of the New York society’s professional bulletm. He
believed that many of the ization’s

younger at
least, would welcome the opportunity to serve in th_ls way. If
a system could be worked out on a roster or panel basis, it would
require only an occasional donation of time and .eﬁort by e.ach
psychiatrist. The New York experiment is-still in ‘preparation.
But I believe that the idea behind it is most valuable—in 2
way it is just an extension of the Hippocratic oath.
(Continued next page) ‘
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STATING THE ISSUE IN APPELLATE 'BRIEFS

- M. Caoper’s 'Artwla s the 7esult of constdemble correspondence

- awith appellate - oourt judges. He wrote to them, asking what they con-

. stdered to be the principal X

»

itted to their courts.

i briefs

 Unanimously. the judges: agreed that the statement of issues was highly

-important, and nearly all

of them reported that many of the statements

of issues that they reud were unsatisfactory. Mr. Cooper lays down six
rules for a good statement of the issues and then discusses each rule in
detail. The article is based upon a chapter in a forthcoming book, Writ-
--ing in Lew Practioe to be published this year by Bobbs-Menrill.

By FRANK E. COOPER*

JUSTICE FELIX FRANKFURTER, addressing The Associa-
tion of the Bar of the City of New York a few years ago, des-
cribed Chief Justice White as a lawyer who “was happily endow-
ed with the gift of finding the answer to pmblems -by merely
stalmg them.™ -

.o This 3} phrase describes the epi of the art in-
vo.lved in drafting the “statement of the issue involved” on_the
flyleaf of an appellate brief. If it appears to the judge, upon
reading the flyleaf, that the mere statement of the question makes
the answer plain, then (happily assuming the answer is that for
which the writer of the brief is contending) the brlef-writer has
accomplished the greater part of his task in a single paragraph.
All that he need do in’the rest of his brief is to fortify the con-
clusion that is implicit in the statement of the question.

It has often been said that the most important paragraph
in a brief is the first one, in which appears counsel’s formula-
tion of the issues presented for decision. Much has been writ-
ten of the vital role which this short statement has in influencing
the ultimate decision in the case.. It has been urged that many
appellate cases might have been decxded the other way had the
losing party selected a di d, skillfully
the court’s attention to an issue which was overlooked in the

*Professor of Law, University of Michigan Law School
' Some Reflections on the Rea‘ding of Statutes (1947), page 8.

acutal presemahon of the case.

It is easy to find instances where a case that was lost below is
won on appeal because counsel for appellant has argued his case
on a different theory from that which was urged at the tral.
But what of the cases where the appellate court is being asked
to review the same issue which the court below considered? Of
what importance is the “statement of issue” in these case?

To test the often-repeated assertion that judges attach great
significance to the statement of issue involved, the author (fol-
lowing the advice of John W. Davis that if a fisherman really
wants ‘to know what bait is best, he should ask the fish) ad-
dressed inquiries to a number of appellate judges, asking them
Wwhat they look for in a brief and what they consider the pﬂn-
cipal weaknesses in the briefs submitted to their courts. Many of
the judges responded m considerable and specific detail.

They agreed that the of issues in-
volved 1s highly important. Nearly all of the judges spoke with
regret of the unsatisfactory quality of the statements of xssues
as presented in the briefs filed in their courts.

One of the judges wrote that the drafting of the statement
of issues involved is the phase of appellate advocacy which calls
for the greatest degree of skill — and he added that this part
of the job is the one most frequently botched by counsel. An-
other complained that in more than half of the cases asslgned

(Continued next page)

LAW ... (Continued from page 163)

If psychiatrists really knew what happens to mentally ill
people who get into trouble with the criminal law, I suspect
that many of them could not help offering their services in a

absolutely none. This is not just the natural reluctance of an ap-
pellate judge to comment upon problems which one day may get
to him for decision. It is rather that we may be at the threshold of
a major ination of the which underlie our system
for. the i ion of justice. If this is indeed so,

way which would make a significant difference to the
of the insanity defense In many parts of the country there
may not be enough private psychiatrists to undertake this sort of
work without—or eéven with—charge. But we shall never know
just how serious the manpower problem is until we start making
the best use of what is avallable. The seeds of the idea have
already been sown in New York. What about the national level?
What might come of an the i Bar As-

and p

1 can only have added confirmation to a conclusion that there
is much more to be done—in today’s popular vernacular, more
dialogue, more exploration, more trial and error. ere are on
and off the bench and among laymen closed mmds to any re-
ion of the long: ding basic fund: Is of 1
justice. But those minds may find that they must inevitably
open. The march of events, the expanding scientific horizons
ing greater dge of the reasons of human behavior,

and the Amerl Psychuatnc A h:
the Ameri ol 1 b
these groups at the local level?

I do not know what the outcome would be, but I suspect it
is worth trying. Once an increasing number of- psychiatrists,
and perhaps other behavioral scientists, such as clinical psycho-
logists, become interested in adding the indigent accused, then
other difficult problems—such as improving the quality and depth
of their testimony—can be tackled. ' But that is another story.

theBarand

may prove irresistible.

President Kennedy pinpointed its complexity in his recent
call for a national plan to combat mental retardation. His ob-
servations that “there are difficult issues involving not only our
social responsibility for adequate care of the retarded, but the
extent of thie responsibility of the retarded individual himself, as,
for example, when he gets into trouble with the law”, and that
“for a long tlme we chose to turn away from these problems”,
were preceded by this: “In' addition to research the ‘current

R A of Justice are those of di care . . . a lack of
Plainly enough I have asked many and public und: and'a dearth of private and'public fictlities.”
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STATING ... (Contlnued from page 164)
to him, he has to read the whole of both briefs and then match

purchase real estate, warranty deeds, quit claim deeds, land

one against the other in order to ascertain what the
question really. is.

THE SIX TESTS
‘How is one to avoid the defects of which the judges com-
plain — defects which are quite evident to any one who wishes
to take the tlme and trouble to pick up a volume of any ap-
pellate court’s “Records and Briefs” and glance through the
of issue i in the briefs on file? It is much
easier, alas, to point out the defects in what someone else has
written than to avold like faults in one’s own submissions. The
art.of stating the issue involved, like that of writing sonnets (and
indeed there are intriguing relationships between those two lite-
rary disciplines), is one which the lawyer must teach himself.
But it may be suggested — with some degree of confldence,
on the basis of the experience of legal writing workshop groups
‘conducted during the last twelve years at the University of Michi-
gan Law School — that progress can be made by checking what
one has written against the following six tests:

1. The issue must be stated in terms of the fgcts of the
case.

?. _The must all y detail.

*It must be readily comprehensible on first reading.

4. It must eschew self-evident propositions.

5. It must be so stated that the opponent has no chou:c
but to accept it as an of the

6. It should be subtly persuasive. -

1. The Issue Must be Stated in Terms of the Facts of the
Case, From the court’s view point, the most important purpose
of the statement of Issues is to acquaint the court at the out-
set with the general outlines of the case. It should, as Ralph M.
Carson once said, be so devised as to impart — on first reading
— the “individual flavor” of the case. This is the first requisite.

The statement of issue may be likened to a lens through
‘which the court views the facts and the law. Particular aspects
of the facts, and particular principles of law having some rele-
vance to the case, may loom large or fade into insignificance,
depending upon the focus of the lens.

If demonstration were needed of the importance which the
courts attach to the requirement that the issue be stated in
terms of the facts, such demonstration could be afforded by
examination of those cases where the court is divided. Fre-
quently, in such cases, the majority opinion emphasizes one as-
pect of the facts, in its statement of the issue; and the minority
opinion, emphasizing other aspects of the total factual complex,
casts the issue in quite different form.

So important do appellate courts consider it to have the
issue stated in terms of the facts of the case, that this require-
ment is frequently imposed by court rule. The Supreme Court
of the United States, for provid (the
from the 1954 rules) that the of the pre-

land leases, and  notices to
tenancy to theiv handling and consum-
mation of real: 1 in which def

acting as rea1-esta|e brokers, no separate charge having been
made therefor?

2. The Must All U y Detail.
In their anxiety to satisfy the court’s desire that the issue be
stated In terms of the facts of the case, many lawyers (report
the appellate judges) outdo themselves, and as a result under-
take to state too many of the facts when they state the question
involved. (One pamcular aspect of this difficulty was high-
lighted by the ion of Justice Deth of the
Michigan Supreme Court that lawyers too often clutter up the
statement of issue with too much of what the brief-writer al-
leges to be the facts of the case.)

A statement which takes the form of a long meandering in-
terrogatory, rambling all the way down the first page of the
brief, usually accomplishes no more than to leave the impres-
sion that the case is so confusing that one will have to study
the whole record to see what the issues are. Yet the records
and briefs of every appellate court are infested with “statements
of the issue” that occupy two-thirds or more of a printed page.
There appears to be a persistent tendency to try to state the
whole case in the statement of the issues, and this has caused

- appellate judges considerable distress.

. The Wisconsin Supreme Court has taken a rather drastic
step to correct the Its rules ifi provide that
the statement of issue shall be made “briefly, without detail or
discussion, without names, dates, amounts, or particulars of any
kind”. The rule contains the further admonition that the state-
ment in its entirety should not ordinarily exceed twenty. lines.

One must, in short, eliminate all unnecessary ‘detall. The
essence of the case must be reduced to capsular form if the
statement is to serve its purpose. A capsule, If it is to be,
swallowed easily, must be small.

3. The Statement Must Be Readily Comprehensible on First
Reading. Surely it needs no argument to establish the propo-
sition that the of issues i canriot effecti
accomplish its purposes unless it is readily comprehensible. Fur-
ther, its meaning should be clear on first reading: if the judge’s
only reaction, after reading the statement, is one of bewilder-
ment, there is always the danger that instead of going back and
trying to puzzle out the meaning, he will turn to your opponent’s
statement of the issue — and your opponent will likely not
statc the question exactly as you would have wished. )

One’s own statements of the issue involved are always per-
fectly lucid — to their author. But when someone else is asked
to read them, it is almost unfailingly distressing to note that
phrases.which are perfectly clear to you, In view of your com-
plete Imowledge of all the facts of the case, are meaningless to

.sented for review must be “expressed in the terms and circum-
stances of the case but without unnecessary detail”. The re-
quirement of the United States Court of Appeals for the Sixth
Circuit is that the stat: of each must be
complete in itself, and intelligible without specific reference to
the record”.

How rnuch appeal can be added to the statement of the is-
sue by to i facts may be illustrated
by the statement filed in a case involving the question (stated
abstractly) whether the drafting of legal documents by real
estate salesmen involves the practice of law.

Counsel for the winning party no doubt made consndemble
headway with the court by its statement of the issue, which was:

- Have defendants practiced law ... by .reason of their
having completed and: filled out’ printed forms of offers to
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the reader. The acid test was suggested by the late
Judge Herbert F. Goodnch who urged the brief-writer to read
,the statement of issues to his wife — if he has one, and if she
‘will listen. If the statement has been well written she will un-
derstand it; for, as Judge Goodrich said, “There is no reason why
legal propositions cannot be so stated that they can be under-
stood by any intelligent listener.”

Judge Prettyman summed it all up by suggesting “the law-
‘yer's greatest weapon is clarity, and its whetstone is succinct-
ness”. Or,‘as Judge Goodrich exp: d the “The more
clearly the point is made, and the more distinctly it stands out,
the more easily !he judge will understand lt and, lt may be
hoped, in it, its

2 Herbert F. Goodrich, A Case on Appeal — A Judge’s View;
Appeals (American Law Institute, 1952), .page. 6.. .
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How Many Issues
Should Be Raised? *

One aspect of ‘the problem of aphlevmg clarity — ‘and there-
by — in the of the iIssues involved, is the
necessity of deterrmnmg how many issues should be raised when
one is writing the brief for appellant.

It is a brave lawyer who is willing to submit his case on a

payer for interests ‘on amounts of money which were not
:part of the tax imposed on the taxpayer?

3. Can a"State Court assume jurisdiction in a labor dis-
pute in an industry affecting interstate commerce where such
assumption of jurlsdiction is in conflict with and intrudes
upon the Natlona] Labor Relations Act and statutory scheme?

h.-n one case a-city elections officlal proposed to state the

single issue, waiving what appear "to to be

other flagrant errors, The appellate judges tell us, however, that
they appreciate such bravery. Judge Goodrich 'suggested that
8 case with two or three points well presented is better than a
brief covering a number of points. Justice Dethmers also men-
tioned that in many cases two or three issues are adequate.
Justice Rossman urges the brief writer to Himit himself to one
or two points. But if (as many lawyers conclude in their more
difficult cases) one feels that he must state at least four or five,
or perhaps a half dozen issues (a number, incidentally, which
practicing attorneys have often suggested as the maximum) the
next queshon becomes: in what order’ should they be stated?

Put the strongest point first, the judges tell us, and hnt it
as hard as it can be hit. Strike for the jugular vein. To quote
again from Judge Goodrich: “There ‘should not be too many
. nuny points on appeal. A case with two or three points clearly
stated and vigorously argued 1& much better ‘thari one filled with
a dozen bases of complaint.
dozen points which it regards too small to be material, it is
likely to become a little lmpadene coneernlng the posslbllmes of
the rest.™

4. The Statement of-Issue Must Eschew Self-Evident Pro-
positions. Understandably, appellate judges view with consider-
able cynicism, if not outright distrust, assertions that the ques-
tion involved, is one to which there could be but one possible an-
swer. Where the brief undertakes to suggest that, beyond any
shadow of doubt, the question is so exceedingly simple that there
is really no room for argument, the apellate judge is apt to turn
his attention from your brief to your opponent’s to discover
whether he has found any more difficult question.

1f ing counsel’s count of the issue involv-
ed makes it. clear that the actual question’ beforé the court is
far more. complicated than would be suggested by the self-evi-
dent proposition first. suggested, the attorney who sought to sug-
gest that the question was really no question at all may have
lost the confidence of the court at the outset.

Perusal of the “Records and Briefs” volumes in a law library
unearths many examples of cases wherein the statement of is-
sue in the opinion of the court makes it clear that the court

d the i lved was much more complicated

Ifncourtgmthmughahal!,

to appear on a ballot in a municipal election by ask-
:  “Are you in favor of creating more interest in the city
:library?”: But the governor of the state (upon ascertaining that
thc b of the to be sub to the el

) the library from three to nine
members, entailing - certain. additional expenditures) ruled that
the question could not be submitted in the form proposed.
Doubtless, appellate judges from time to time see equally atro-
cious examples,

" A’ variant_method of vnolaung this caveat is to state the
question in such a way thit it appears to suggest a proposition
‘which 'is obviously not the law — as witen counsel advised the
court that the issue was:

Whether, as a result of this court’s decisions in the base-
ball cases, the doctrlne of stare dcd:ls requires a holding
that the theatri by is d from the scope of
the anti-trust laws?

S. The Statement Must Be So Drafted that the Opposite
Party Will Accept It as A It ! st; of the
issue fairly and accurately presents an issue which he is en-
titled to have the court consider, he has attained an initial and
important objective — that of being able to fight the appellate
battle on a terrain which is favorable to him. But if opposing
counsel can point out to the court-that appellant’s statement of
the “question involved” is unfair, or that it overlooks a signi-
ficant circumstance which might be controlling of the decision,/
this initial advantage is lost. What is worse, appellant is at a
disadvantage, for the court has been compelled to suspect his
candor and fairness.

How high one can he holst with his own petard, if his state-
ment of the issue is inaccurate, can be illustrated by a case in
the United States Supreme Court on review of a state court. de-
crec enjoining a unlon from picketing plaintiff’s place of busl-
ness for the purpose of inducing plaintiff to require his em-
ployees to join defendant union. As the case was initially pre-
sented to the Supreme Court, counsel for the union said that
four questions were involved: (1) May a state bar peaceful picket-
ing menly because the plcketmg is carried out by workmen not

than counsel was willing t6 admit. Surely, the 11 judges
who read the “statements of issue” set forth below must have
felt — and possibly with an appropriate degree of irrif —

p d by the ployer? (2) May a state declare peace-
ful picketing coercwe merely because of the absence of a direct
(3) May a state court make

that by the time they completed their study of the record,
they would discover the. case was much more difficult than was
suggested by assenipns, in the briefs, that the questions involved
were:

1. Where, as a condition precedent to recovery, the as-
sured is required to notify the insurer of any fraudulent or
dishonest act on the part of an employee, not later than
fifteen days after discovery of such, is the assured entitled
to recovery when his own proof established that this con-
dition was not complied with?

2. Whether the Commissioner of Internal Revenue was
entitled under the Internal Revenue Code to charge this tax-

3 Herbert F. Goodrich, A Case on Appeal — A.Iudgu‘lkw,
Appeals (American’ Law lnsﬁtute, 1952), page 6..
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of fact reality” and use these
findings to declare conduct unlawful which otherwise would be
lawful and protected by the Federal Constitution? (4) May a state
outlaw peaceful picketing because it “has the potentiality of in-
ducing action in the interests” of the union rather than the em-
ployer?

This statement of the issues not only violated the fourth
commandment, supra (eschew self-evident propositions); it was
clearly inaccurate as well. Counsel for employer was quick to
say that the issue actually was whether appellant union was
deprived of its constitutionality guaranteed rights by the decree
of the state court which enjolned peaceful picketing, if its pur-
pose was to compel an employer to coerce his employees into
joining 3 union. This statement of the case was ultimately ac-

* (Continyed on page 168)
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ESCHEAT OF ALIEN PROPERTIES

(.-REGORIO BlLOG JR.

of Land

“Lands and natural resources are immovables ami ds such can be
compared to the vital organs of a person’s body, the lack of possession
of which may cause instant death or the shortening of life * « * If we
do not completely nationalize these tio of our most important belong-
ings, I am afraid that the time will come when we shall be sor'ry for
the time we were born.” — Delegate Montilla.

With the tide of nationalism now Inflaming and ping
Africa, the same way it did Asian countries the years immediately
following. the end of World War II, which saw the birth, .among
others; of the Republic of the Philippines, it behooves us to
refocus- our attention to the chronic problem posed by the un-
certain status of lands acquired by aliens in vuolation of the
Constitution.

The Need for a Positive Legislation.
As early as November 15, 1947, the Supreme Court has

déclared that, under the Constitution, aliens cannot acquire |

lands in the Philippines, except in cases of hereditary succession.
(Krivenko vs. The Register of Deeds of> Manila, 79:Phil. 461,
pramulgated November 15, 1947).

Since the fateful declaration, the need for an implementing law
that would' give teeth to the constitutional mandate has been
felt. For, indeed, there is a pressing need for the state to adopt
a definite policy to settle once and for all the uncertain status
of lands illegally acquired by allens, and to put a brake on the
further mockery of the C itution by aliens enjoylng with im-
punity and trafficking illegally with the patrimony of the Fili-
pino nation. Unfpr nothing has so far been
done in this regard!

That the Filipinos are deprived of the enjoyment of these
properties reserved for them by the fundamental law of the
land is:bad enough; but what is worse is that the uncertain sta-
tus of alien landholdi of and
commerclal lands, thmatens the stability of real estate owner-
ship, impedes economic activity and undermines the time-honored
principle of the indefeasibility of Torrens titles.

To the general public, one effect of the Krivenko ruling is
to taint with a certain degree of illegality or uncertainty all
certificates of title thereafter issued in favor of aliens, which,
therefore, impairs negotiability. Unless this uncertainty is cleared
up, people would be' reluctant to accept these titles on their
face value.

The filing of House Bill No. 1047 by former Rep. Jose J.
Roy (now Senator), Senate Bill No. 103 by Senator Lorenzo Ta-
fiada, Senate Bill No. 51 by Senator Sumulong, and House Bill
Nm 884 by Rep. Jacobo Z. Gonzales in Cangress prov:dmg for

of allen in of
thc“ was precisely intended to define the policy of
the state on the matter. It is unfortunate that said bills were
not passed during the last session of Congress.

l!eunnlnln‘ Valldlty of Alfen Acquhlﬁm.
f the C

and juris-

fcation re-

prudenoe in the Plnhppmes
veals the following:

In general, allens cannot acquire residential, commercial,
industrial or other disposable agricultural lands in the
Philippines (Section 1, Article XIII, Constitution of the
Philippines; Krivenko vs. Register of Deeds of Manila, 79

ahen
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Phil. 461).
tions, to-wit:

1. Alien acqulsmons of -larids- before the adoption mf
thé Philippine Constitution on November 15, 1935, which are
considered vested rlghts (Phil. National Bank v. Ah Sing, 69
Phil. 611). .

2. Alien acquisjtions by virtue of hereditary succession
‘in ‘accordance with secuon 5 of Article XIII of the Consti-
non.

To this rule may be rnemioned several exup-

" Alien s during the’
“'but which must have been ‘acquired within the perlod Jan-

uary I, 1942 to' September 8, 1943. .

When the Japanese forces oocupned the Phillppmes. all

‘laws political in nature, inck the C of tl

Philippines, were Suspended; hence the disqualification of

aliens to acquire lands in the Philippines contained in the

Constitution -was suspended when the Japanese forces oc-

cupied the Philippines beginning January 1, 1942. However,

it will be recalled that on September 4, 1943, the puppet

Philippine Republic was i d and a C fon con-,

taining a provision similar to the former Constitution of ‘the’

Philippines disqualifying allens from acquiring lands in the

Philippines was adopted. (Trinidad Gonzaga de Cabauatan v.

Uy Hoo, G.R. No. L-2207, Jan,, 19561).

.4 Ameru:ans, by virtue of the Parity Amendment to the
C ion of the Philippi are also allowed to acquire
lands in the Philippines;

5. Acquisitions by disqualified allens who have become
Filipino citzens by naturalization.” (Vasquez vs. Li Seng
Glap, et al., 51 0.G. No. 2 p. 717 Feb, 1955)

Remedies and Suggestions.

The question frequently asked is whether or not the vendor
may maintain an action to recover the property from the allen
in case the sale is in violation of the Constitution. In a long
Iline of decisions, the Supreme Court held that even if the sale
made to an alien is in vi of the Constituti
and Is therefore null and void, it does not necessarily follow that
the vendor who has also Violated the Constitutional prohibition
has the right to recover .the property. In such contingency an-
other principle of law sets in to bar the equally guilty vendor
from recovering the title which he had voluntarily conveyed for
a consideration, that of in pari delicto. As was aptly stated by
the Supreme Court: “A party to an illegal contract cannot
come into a court of law and ask to have his illegal objects car-
ried out. The law ‘will not aid either party to an illegal agree-
ment; it leaves the parties where it finds them.” (Dinglasan,
et al. c. Lee Bun Ting, et al, 52 0.G. 7 July 16, 1966). Thus,
let alone, and apparently with legal sanction, the alien conti-
nues in the full enjoyment of his illegally’ acquired property.

There are two ‘ways whereby our government could imple-
ment the Krivenko doctrlne md thznlrg put into force the

date of our Con the eonservation of lands
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ESCHEAT OF ALIEN . .. (Continued from page 167)
for the citizens, to wit: (1) action for reversion and (2) escheat to
the State.

An action for reversion is slightly different from escheat
pmoeedmgs, but in effect they are the same. They only differ

acquired in good faith. ‘l‘he reason is that before the Krivenko
ruling, the gox the D¢ of
Justice itself, were of the opinion that the dlsqua.llllcanon of
aliens referred only to “public agricultural lands” in the Phi-
lippines.

Escheat may be resorted to in the Also, it was only after twelve (12) years from the time the
case of vnolauons of Article XIII section 5, of the Constitution Constitution was adopted when the Supreme Court had the
which p: of pnvnte lands to aliens; opportunity to declare that aliens are barred from acquiring lands
whmas an action for 1 by sec- in the Philippines except by hereditary succession.
tions 122, 123 and 124, otherwise known as t.he Publlc Land Act. So that during all this period of twelve years aliens had been
By following either of these dies, the I policy ing “private agri lands” throughout the country for
of the C may be enf d without doing violence to industrial, 1al or other purposes.

the principles of pari delicto. (Relloza vs. Gaw Chee Hun, G.R.
No. L-1411, September 29, 1953)

But it will be noted that there is no law in the Philippines
providing for the escheat of illegally acquired alien landholdings.
And the Supreme Court has held that in the absence of a law
or policy on sales of lands in violation of the Constitution, the
void could not be filled by said court because the matter falls
beyond the scope of its authority and properly belongs to a
coordinate power — Congress. (Dinglasan, et al. vs. Lee Bun
Tin, et al, supra).

Consequently, courts of justice cannot go beyond declaring

" the acquisitions to be null and void. (Soriano vs. Ong Hoo, et
al,, 54 O.G. 35, p. 8066, December 8, 1958). The courts are not
empowered to escheat these acquisitions without a law that. will
express the policy of a state called upon to vindicate its ter-

, ritorial Integrity. .

In the formulation of a law on the matter, the following
suggestions are submitted:

i allens who d before the Krivenko ruling
was pmmulgated on November 15, 1947, may be deemed to have

These aliens may, therefore, be glven a reasonable time with-
in which to dispose of their illegally acquired -landholdings; and
in case of their failure to do so, the same may be sold at public
auction or escheated to the state.

On the other hand, acquisitions (other than by hemdnary
succession) made by disqualified aliens after the promulgation
of the Krivenko ruling on November 15, 1947, may be deemed to
have been made in bad faith. In such cases, the law may requlre
escheat of the propertles involved.

However, in the cases where escheat is proper, judiclal pro-
dis Y to ish title in the state. The elements
of due process of law are to be observed in the escheat proceed-

. ings:

-Finally, in '.he formulation of a law on the matter, it is
well to consider the position and the commitments of the. Phi-
Ii_ppina, in the United Nations» Orglniza,t_lqn.' .

Let us hope there will be no further delay in- the enactment
of such a law, so that we shall .not be “sorry for.the nm we
were born.”

STATING . . . (Continued from page 166)
cepted (in . effect).by counsel for the union, who finally con-

6. _The Statement Should Be Subtly Persuasive. lt has .
becn suggested that the brief-writer should strive to state the
issue involved in such a way that the mere statement of the

ceded t.hat the issue was “whether picketing In an effort to
d to his s

thus being torged to the craven admission thn the case did not

really involve any of the four issues which he first inisisted were

presented.

Occaslonally, judicial opinions reflect the judges' reaction to
counsel’s statement of the issues. For example, in Mazer v.
Stein, 347 U.S. 201, 74 S. Ct. 460 (1954), counsel for one of the
parties had advised the Court that the issue was “Can a lamp
manufacturer copyright his lamp bases?” This statement of the
question, the Court observed, contained “a quirk that unjustifi-
ably broadens the oo!)tmversy".

Diligent search of the opinions discloses a surprising number
of cases in which appellate judges have commented in their
opinions on the quality of the statement of issues which counsel
had set forth in their briefs. Their off-the-record comments
bespeaking a lack of confidence in counsel whose statements of
the issue are inaccurate, would doubtless be even more impres-
sive than the more restralned comments found in published
opinions.

One of the most precious gems which my search has dis-
closed was written by trial counsel for a large utility company
who, in the heat of anger, declared in the initial draft of his ap-
pellate brief that the sole issue was “Did the Lower Court err
in declining to follow a.nd apPlY the rule established by the

(while ng the error of pretending: that the issue
involved is no more than an obvious, self-evident ‘proposition)
subtly suggests the desired answer.. Many eminent courisel have
asserted that this is the summit of successful:statement of the
issue — that in the perfect brief, which someone will write some
day, the mere statement of the issue will win the appeal.

But from the judges comes a word of warning. If the judges
perceive an attempt to inject argument, they are beset with
doubts that perhaps the question has been twisted out of shape.
They are likely to turn to the brief of the opposite party to
see if he agrees that the question has been stated accurately.
If the opponent has pointed out any inaccuracy or slanting in
one's statement, the effect may be devastating. The counsel
whose statement is challenged may have lost the confidence of
the court with his very first sentence.

One should, indeed, as Judge Rossman has said, attempt to
phrase the issue “in appealing form” — for the reason, as the
Judge put it, “many times an issue well phrased inclines the
mind to its acceptance”. But one must be careful not to sub-
mit a question which is perceptibly warped or slanted or point-
ed or twisted, or one whose accuracy can be challenged by the
opponent, or one which suggests that the only issue really in-
volved is a clearly self-evident proposition.

The must be and fair; it
should appear to be an impartial (but not disinterested) pre-

Court the influ-
ence of his co-counsel nsulted .in drastic revisions of this gem,
before it was.printed and submitted to the court.
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of the It may, withal, effectively be cast in
‘that is insidi i subtly ding with-
out seeming to do so. .




UNITED STATES SUPREME COURT
Advance Opinion

JULIUS SILVERMAN et al, i’etitioners,

v.
UNITED STATES

— US —, 5L ed2d 734,81 S Ct —

(No. 66)

Argued December 5, 1960, Decided March 6, 1961.

At defendants’ trial in the United States District Court for
the District of Columbia, on charges of vi ing the p

an

into private premises, is a

of the District of Columbia Code mlaung to gambling, pollce of-
ficers were itted to describ: en-
gaged in by the defendants at their alleged gambling establish-
ment, which were overheard by police officers in adjoining pre-
mises by means of a “splke mike,” an electronic listening de-
vice consisting of a foot-long- spike attached to a microphone,
together with an amplifier, a power pack, and earphones. The
officers inserted the spike into the party wall separating theur
observation post from the suspect until it a

of the Fourth Amendment whether or not the invasion
is a technical trespass under real property law relating to party
walls.

Search and Seizure Sec. 5 — measure of rights. 4. Inherent

-Fourth Amendment rights are not inevitably measured in terms

of ancient niceties of tort or real property law.

Search and Seizure Sec. 4 — basis of immunity. 5. At the
very core of the Fourth Amendment is the right of man to ret.
reat into his own home and there be free from unreasonable

heating duct serving the alleged gambling establishment, thus
converting the entire heating system into a conductor of sound.
The - defe motion to the evi was denied.

(166 F Supp 838) The defendants were found guilty in the.Dis- ,

trict Court and their convictions were affirmed by the Court of
Appeals for the Dlstrlcl of Columbia Circuit (107 App DC 144,
275 F2d 173).

On certiorari, the Supreme Court reversed. In an opinion
by STEWART, J., expressing the views of eight members of the
court, it was held that the use of the “spike mike” did not cons-
titute a violation of Sec. 605 of the Communications Act of 1934
(47 USC Sec. 605) but that its use without a warrant violated
the Fourth Amendment. .

1 intrusion. ,

Search and Seizure Sec. 23 — eavesdropping. 6. A federal
officer may not without warrant and without consent physically
entrench into a man’s office or home, there secretly observe or
listen, and relate at the man’s subsequent criminal trial what
was seen or heard.

APPEARANCES OF COUNSEL

EDWARD BENNETT WILLIAMS argued the case of peti-

tioners.

JOHN F. DAVIS argued the cause for respondent.

OPINION OF THE COURT
Mr. Justice Stewart delivercd the opinion of the Court.
The i were tried and found guilty in the District,

oV

DOUGLAS J., concurred on the ground that pping
may constitute a violation of the Fourth Amendment even if ac-

Court for the Dlsmct of Columbia upon three counts of an in-
under the District of Co-

complished without physical penetration of private
the use of a device such as a “spike mike.”
°

lumbla Code. M the trial pohce ofﬂcers were permitted ‘to

of

ol' “gpike mlh . l. The use by pollee officers of a “spike mike,”

device of a P attac-
hed to a foot-long spike, with an amplifier, a power pack, and
earphones, by inserting the spike through a wall separating the
police observation post from premises suspected of being used
for pmblmg purposes, until the spike comuts a hunng duct
serving the suspect ises, so that
the premises are audible to the officers through earphones, is
not a violation of Scc. 605 of the Communications Act of 1934
(47 USC Sec. 605), which provides that no person not authorized
by the sender shall “i pt” any jon and divulge
the contents, although much of what the officers “hear consists
of the voices of persons in the premises as they talk on the
telephone.

Search and Sefzure Sec. 23 — eavesdropping — use of “splke
mike”, 2. Euesdmppmg wmwut ‘warrant by means of a “spike
mike”, device ing of a
attadud to a foot-long spike, with an amplifier, a power pack,
and earphones, by inserting the spike through a wall separating
a police observation post from premises suspected of being used
for gambling purposes, until the spike contacts a heating duct
serving the suspect i so that
the premises are audible to police officers through earphones,
is a violation of the rights secured by the Fourth Amendment,
the g being i by means of an unauthor-
ized physical penetraﬁon into private premises.

LAWYERS JOURNAL

d in by the petitioners
at their alleged i i il which
the officers had overheard by means of an electronic listening
device. The convictions were affirmed by the Court of Appeals,
107 App DC 144, 276 F2d 173, and we granted certiorarl to con-
sider the contention that the officers’ testimony as to what
they had heard through the electronic instrument should not
have been admitted into evidence. 363 US 801, L ed 2d 1145,
80 S Ct 1237,

The record shows that in the spring of 1958 the District
of Columbia police had reason to suspect that the premises at
408 21st Street, N.W., ln Washmgton, were being used as the

d ters of a They gained permission
from the owner of the vacant adjolning row house to use it as
an observation post. From this vantage point for a period of
at least three consecutive days in April 1958, the officers em-
ployed a so called “spike mike” to listen to what was going oun
within the four walls of the house next door.

The i in was a with a spike
about a foot long attached to it, together with an amplifier, a
power pack, and earphones. The officers inserted the spike
under a baseboard in a second floor room of a vacant house
and into a crevice extending several inches into the party wall,
until the spike hit something solid “that acted as a very good
sounding board.” The record clearly indicates that the spike
made contact with a heating duct serving the house occupied
by the petitioners, thus converting their entire heating system
into a d of sound. Ci taking place on both
floors of the house were audible to the officers through the
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earphones, and their i these
admitted at the trial over timely objecuon, played a substan-
tial part in the petitioner’s convictions.

Affirming the convictions, the Court of Appeals held that the
trial court had not erred in admitting the officers’ testimony.
The court was of the view that the officers’ use of the spike
mike had violated neither the Communications Act of 1934, 47
USC Sec. 605, cf. Nardone v. United States, 302 US 879, 82 L.
ed 314, 58 S Ct 275, nor the petitioners’ rights under the Fourth
Amendment, cf. Weeks v. United States, 232 US 383, 68 L ed
662, 34 S Ct 341, LRA1915B 834, Ann Cas 1915C 1177.

In reaching these conclusions the court relied primarily upon
our decisions in Goldman v United States, 316 US 129, 86 L ed
1322, 62 S Ct 993, and On Lee v United States, 343 US '147 96
L ed 1270, 72 S Ct 967 Judge
that, even if the peti Fourth A di rights had not
been abridged, the officers’ conduct had transgressed the stand-
ards of due process guaranteed by the Fifth Amendment. Cf.
Irvine v. California, 347 US 128, 98 L ed 561, 74 S Ct 381.

As to the inapplicability of Sec. 605 of the Communications
Act of 1934, we agree with the Court of Appeals. That section
provides that “ . . . no person not being authorized by the sen-
der :hall intercept any cornmunlcatmn and divulge ‘or publlsh

the Court’s previous- decisions in this area. For a fair reading
of the record in this case shows that the eavesdmppmg was ac-
complished by means of an
into the ied by the petiti As Judge hing.
ton pointed out wlthout contradiction in the Court of Appeals:
“Every inference, and what little direct evidence there ‘was,
pointed to the fact that the spike made contact with the hear-
ing duct, as the police admittedly hoped it would. Once the
spike touched the heatmg duct, the duct became in effect a
giant microphone, running through the entire house occupied
by appellants.” 275 F2d, at 179.

Eavesdropping accomplished by means of such a physical
intrusion is beyond the pale of even those decisions in which a
closely divided Court has held that eavesdropping. accomplished
by other electronic means did not amount to an invasion of
Fourth A dment Rights. In Goldi v. United States, 316 US
129, 86 L ed 1322, 62 S Ct 993, supra, the Court held .that
placing a detectaphone against an office wall in order to listen
to conversations taking place in the office next door did not
violate the Amendment. In On Lee v United States 343 US 747,
96 L ed 1270, S Ct 967, supra, a-federa] agent, who was acquaint-
ed with the petitioner, entered the petitioner’s laundry and en-
gaged him in an incriminating conversation. The agent had a

the purport, -effect, or
"of such Intercepted commiunication to-any person;...” While
it is true that mich of what the officers heard consisted of the

eti share of we ‘cannot say that
the officers i P within the mean-
ing of the statute. .’

Similar contentions have been njected here at least twice
before. In Irvine v California, 347 US 128, 131, 98 L ed 661, 568,
74 S Ct 381, the Court sald. “Here the apparatus of the ‘offi
cers was not in any way e facili-
tles, there was no inter system,
there was no interception of.any message. All that was heard
through thé microphone. was what the eavesdropper,.hidden in
the hall, the bedrqom, or. the closet, might have heard. We do
not suppose it is illegal to testify to what another.person is
heard to say merely because: he is saying it into a telephone.”
In Goldman' v.United States, 316 US 129, 134, 86 L ed 1322, 1327,
62 S Ct 993-it-was said- that “The listening in the next room
to the words of (the petitioner). as he talked into the telephone
rec¢iver was no more the ion. of .2 wire
within the meaning of .the Act,..than would have been the over-
hearing of the coversation by -one sitting'in the same room.”-

In : heré the petitioner’s Fourth Amend claim,
counsel has painted with a brodd brush. We are asked to recon-
sider our decisions in Goldman v United States (US) supra, and
On Lee v United States, 343 US. 747, 96 L ed 1270, 72 S Ct 967,
supra. We are told that of the rationale of those
cases, and' of Olmstead-v. United -States 277 -US 438, 72 L ed 944,
48 S Ct 564, 66 ALR 376, from which -they stemmed,. is now es-
sential in the light of ‘recent -and projected developments in the
science of electronics: ‘We .are favoured with a description of
“a device' known as -the parabolic microphone which can pick
up a conversation three hundred yards away.” - 'We -are told of
a “still experimental technique.whereby.a room is flooded with
a certain type of sonic wave,” which, when perfected, “will make
it possible to overhear everything said in a room without enter-
ing it or even going near it.” .We are Informed of an instrument

“which can pick up a conversation through an open office win-
dow on the opposite side of a busy street.,”

The facts of the present case, however, do not requnre us
to consider the large ‘questions which have been argued We
need not here- the Fourth A d
of “these 'and other frightening paraphernalia which .the: vaunted
marvels oﬁ an. ebcmme ngumy visit upon: human societk
a6 the: here .tnake:

PagelT™

these

upon his person. Another agent, stationed
ou;side with a radio receiving.set, was tuned in on the conver-
sation, and at the petitioner’s subsequent trial related what he

" had heard. These circumstances were held not to constitute a

iol of the petiti 's Fourth A rights.

But in both Goldman and On Lee the Court took pains ex-
plicitly to point out that the envesdropplng had not been ac-
complished by means of an

- within a constitutionally protected area. In Goldman there -had

in fact been a prior physical entry into the petitioner’s office
for the purpose of installing a different listening apparatus,
which had turned out to be ineffective. The Court emphasized
that this earlier physical trespass had been of no relevant as-.
sistance in the later use of the in the

office. 316 US, at 134, 135. And in On Lee, as the Court said,
“...no trespass was committed.” The agent went into peti-
tioner’s place of business “with the consent, if not by the im-
plied invitation, of .the petitioner.” 343 US, at 751, 752.

. The absence of a of the s pre-
mises was also- a vital factor.in the Court’s decision in Olmstead
v. United States, 227 US 438, 72'L ed 944, 48 S Ct 564, 66 ALR
376. In holding that the wiretapping there did not violate the
Fourth Amendment, the Court noted that “the insertions were
made without trespass upon any property of the defendants.
They were made in the basement of the large office building.
The taps from house lines were made :in the streets near the
houses.” 277..US,:at 457.: “There was no entry of the houses
or offices of the defendants.” 277 US, at 464. Relying upon
these ci s, the Court d that ‘“the . intervening
wires are not part of [the defendant’s] houseé or  office any
more than are the highways along which they are stretched”
277 US, - at .465.

. Here, by contrast, the ofﬁcers overheard ‘the peﬁtloners’

i only by ing part of the petitioners’ house or
office—a heating system which was an Integral part of the pre-
mises occupied by the petitioners, a usurpation that was effected
without their knowledge and without their consent. In these
circumstances we need not pause to- consider whether or not
there was a technical trespass under the local property law re-
lating to party walls. Inherent Fourth Amendments rights dre
not inevitably measurable in terms of anclent niceties of tort
or real property law. -See Jones v United States, 362 US 257, 266,
4 L ed 2d 697, 705,80 S Ct:725, 78 ALR2d:+—; ‘On Lee v.. United
States; .supra (33 U A52); Hester v.United States,: 265 U.S. 57,
1 - Gontinued. neXt pagedi.» .. ;.
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SUPREME COURT DECISIONS

1
Genaro Visarra, Petitioner vs. Cesar Miraflor, Respondent,
G.R. No. L-20508, May 16, 1963, Bengzon, C.J. -

1. CONSTITUTIONAL LAW; COMMISSION ON ELECTIONS;
COMMISSIONERS, TENURE OF OFFICE.—In establishing the
Commission on Elections, the Constitution provided that the
Cornmlsuoners shall hold office for nine years and may not
be , it also p. d that of those first
- appointed, “one shall hold office for nine years, another for
six years and the third for three years.”

2. ID.; ID.; CHANGES OF MEMBERSHIP OF THE COMMIS-
SION.—Since 1941, changes occurred in the hip of

year term (second member) and the cessation of Commis-
sioner Enage in November 1949, Rodrigo Perez was ap-
pointed (December 1949) to the nine-year term expiring in
June 1956. Afterwards, in May 1947, chairman Jose Lopez
Vito died before the expiration of his full term. To suc-
ceed him as chairman, Commissioner de Vera was appoint-
ed — which appointment, we held, could only be for the
unexpired period of Lopez Vito’s original term, i.e, up to
June 20, 1950. To fill the vacancy of third member arising
upon Vera’s ion of the i ip, Leopoldo Ro-
vira was appointed member on May 22, 1947, and his tenure
of ofﬁoe could not legally extend beyond that of former

the Commission. And in March 1955, in a similar dispute
[Republic vs. Imperial, 51 O.G. 1886] we had occasion
to discuss the terms of office and the tenure of said of-
ficers. We held that the term of the first chairman (Jose
Lopez Vito, 9 years) began on June 21, 1941, and ended on
ed June 20, 1950; that the term of the second member
(Francisco Enage, 6 years) began on June 21. 1941, and end-
ed June 20, 1947; and that of the third member (3 years
— left vacant) began on June 21, 1941 to i June

Vera, June 20, 1953. Upon expiration of
Chmrman Vera’s term on' June 20, 1950, Domingo Imperial
assumed the office with a term due to expire on June 20,
1969.

3. 1D.; ID.; ID.; APPOINTMENT OF DR. GAUDENCIO GAR-
CIA AS CHAIRMAN OF THE COMMISSION; TERM OF OF-
FICE EXPIRED ON JUNE 20, 1960.—In May 1955, the Pre-
sident appointed Gaudencio Garcia a member for a term

20, 1944. Proceeding further, we held that when in 1945
Vicente de Vera was appointed member, he must have been
placed in the only vacant position at that time, namely, the
position whose term expired in June 1944 (third member —

iring June 20, 1962 to succeed Leopoldo Rovira, who died
in office in September 1954 (Rovira was holding over as
de facto, the term of his office having expired June, 1953);
in December 1956, Sixto Brillantes was appointed member to
succeed Rodrigo Perez; and in May 1968, Jose P. Carag was

and that he must be deemed to have been dto a
nine-year term (expiring June 1953), which is the term given
by law to all commissioners(c) appointed after June 20, 1944.
Then upon the first vacancy by expiration of the initial 6-

d to succeed Domingo Imperial (resigned) as chair-
man; Carag's terms and tenure ended in June 1959; and on
May 12, 1960, the President appointed Garcia as Chairman
(Continued next page)

U.S. SUPREME ... (Continued from page 170)
68 L ed 898, 44 S Ct 445; United States v Jeffers, 342 US 48,
51, 96 L ed 59, 64, 72 S Ct 93; McDonald v United States, 335
US 451, 454, 93 L ed 153, 157, 69 S Ct 191. .

. The Fourth A and the 1 rights which it
secures, have a long history. At the very core stands the right
of a man to retreat into his own home and there be free from

My trouble with stare decisis in this field is that it leads
us to a matching of cases on irrelevant facts. An electronic
device on the outside wall of a house is & permissible invasion
of privacy according to Goldman v United States, 316 US 129,
86 L ed 1322, 62 S Ct 993, while an electronic device.that pene-
trates the wall, as here is not. Yet the invasion of privacy is
as great in one case as in the other. The concept of “an un-

Entick Carri 19

g0

Howell’s State Trials 1029, 1066; Boyd v United States, 116 US
616, 626-630, 29 L ed 746, 749-751, 6 S Ct 524. This Court has
never held that a federal officer may without warrant and with-
out consent physically entrench into a man's office or home,
there' secretly observe or listen, and relate at the man's sub-
sequent criminal trial what was seen or heard.

A distinction between the detectaphone employed in Gold-
man and the spike mike utilized here seemed to the Court of
Appeals too fine a one to draw. The court was "unwillmg to
believe that the respective rights are to be d in

into the " on which
the present decmon rests, seems to me to be beside the point.
Was not the wrong in both cases done when the intimacles of
the home were tapped, recorded, or revealed?. The depth of the
penetration of the electronic device — even the degree of its
remoteness from the inside of the house—is not measure of the
injury. There is in each such case a search that should be made,
if at all, only on a warrant issued by a magistrate. I stated my
views In On Lee v United States, 348 US 747, 96 L ed 1270, 72
S Ct 967, and adhere to them. Our concern should not be with

of inches” But decision here does not turn upon the techni-
cality of a trespass upon a party wall as a matter of local law.
It is based upon the reality of an actual intrusion into a con-
titutionally protected area. What the Court said long ago bears
repeating now: “It may be that it is the obnoxious thing in
its mildest and least repulsive form; but illegitimate and uncon-
stitutional practices get their first footing in that way, namely,
by silent approaches and slight deviations from legal modes of
procedure.” Boyd v United States, 116 US 616, 635, 29 L ed
746, 752 6 S Ct 524. We find no occasion to re-examine Gold-
man here but we decline to go beyond it, by even a fraction of
an inch.

Reversed.

SEPARATE OPINIONS
Mr. Justice Douglas, concurring.

June 30, 1963

LAWYERS JOURNAL

the of the local law of trespass, as the opinion of
the Court indicates. But melther should the command of the
Fourth Amendment be hmlbed by nlce distinctions turning on
the kind of d. Rather our sole
concern should be with whether the prlvacy of the home was
invaded. Since it was invaded here, and since no search war-
rant was obtained as required by the Fourth Amendment and
Rule 41 of the Federal Rules of Criminal Procedure, I agree
with the Court that the the judgment of conviction must be
set aside. .
Mr. Justice Clark and Mr. Justice Whittaker, concurring.

In view of t.he determination by the ma]onty that the un-
tration Into con-

stituted sufficient trespass to remove this case from the coverage
of earlier decislons, we feel obliged to join in‘ the Court's opinion.
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. ID.; ID.;

. ID.; ID.; 1D.;

to hold office up to June 1962, and the latter assumed the
chairmanship accordingly.

ID.; APPOINTMENT OF GENARO VISARRA AS
MEMBER OF THE COMMISSION; TERM OF OFFICE EX-
PIRED IN JUNE, 1962; CESAR MIRAFLOR APPOINTED
TO SUCCEED VISARRA.—On May 12, 1960, Genaro Visarra,
was also appointed member of the Commission. Then in
August 1962, Juan V. Borra was named chairman to suc-
ceed Garcia, whose tenure expired in June 1962. And in
November 1962, the President appointed Miraflor as mem-
ber, on the assumption that Visarra’s term of office had ex-
pired in June 1962.

DR. GARCIA WAS IN THE THIRD LINE OF
SUCCESSION IN MAY, 1960 AND WHEN APPOINTED AS
CHAIRMAN, VISARRA OCCUPIED THE POSITION VACATED
BY HIM AND TERM OF OFFICE EXPIRED ON JUNE 20,

. ID.;

thereof.); the position of Member Brillantes carries a term
that expires June 20, 1965 and his tenure should end on
the same date; and the term for the position of Member
Miraflor expires June 1971, his tenure expiring on the same
date.

ID.; ID.; TENURE OF OFFICE OF THE CHAIRMAN
OR MEMBER CANNOT EXTEND BEYOND THE FIXED
TERM OF POSITION HE IS TO OCCUPY.—It may be ne-
cessary to add that although the appointment of the chair-
man or of the member (: to those originally ap-
pointed in the nineteen forties) is generally for a term of
nine years, his tenure can not extend beyond the fixed term
for the position he is supposed to occupy (If the vacancy
is due to death, resignation or disability, the appointment
can only be for the unexpired balance of the term, Republic
vs. lmpenal. 51 0.G. 1886) in the fixed line of succession
as h

1962.—Garcia in May 1960, was in the third line of
his term of office and tenure to expire in June 1962. When he
was appointed chairman in May 1960, he left that line and en-
tered the line of succession of the chairman, with his tenure
still to expire in June 1962 (Garcia’s appointment expressly
stated that it would expire June, 1962). Therefore, upor
his appointment, Visarra merely occupled the position va-
cated by Garcia (In fact he took his oath only on October

* 18, 1960, after Garela had qualified as chairman,) whose fixed

1
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. ID.; ID.;

term of office (third member) expired on June 20, 1962
(Up to the end of the term only. See footnote (¢). Visar-
ra's later appointment (fixing a term up to June 1968) could
neither effect nor extend such fixed term of office (of Gar-
cia in the third line).

ID.; ID.; ID.; RULING IN REPUBLIC VS. IMPERIAL, 51
0.G. 1886, REITERATED.—Visarra claims, however, that when
Garcia was appointed chairman, he did not leave his posi-
tion in the third line of succession but continued therein;
so that the vacant position which he (Visarra) filled was
the one left by Carag, the fixed term of which is due to
expire in 1968, and that, consequently, Borra should be
deemed to occupy the position left by Garcia In thc third

line. The flaw in the is that it our
ruling in Republic vs. Imperial, 61 O.G. 1886. There we
held that when Commissioner Vera was inted Chalr-

dicated, in d with the evident in-

tention of the pertinent Constitutional provisions.

BAUTISTA ANGELO, J., Concurring Opinion:
10. ID.; ID.; TERM OF OFFICE OF NEW COMMISSIONER; TO

11.

SERVE ONLY UNEXPIRED PORTION OF TERM OF PRE-
DECESSOR; REASON OF THE RULE.—The President ap-
pointed Cesar Miraflor in 1962 a member of the Commission
on Elections to fill the position left vacant by Genaro Visar-
ra whose term expired in June, 1962, in keeping with the
ruling laid down in the case of Republic v. Imperial, 51
0.G, 1886. This ruling is to the cffect that subsequent
appointments to be made after the first members_appointed
in the Commission who were to hold office with a stagger-
ing difference of threc years from each other as required by
our Constitution can only be for the unexpired portion of the
term of the predecessor of the appointee In order to prevent
a President from making more than one appointment during
his term of office to the end that the member may pre-
serve and safeguard his freedom and impartiality in the per-
formance of his duties.

ID.; ID.; APPOINTMENT OF COMMISSIONERS EXTEND-
ED BY CHIEF EXECUTIVE IS FOR NINE YEARS; SUP-
REME COURT LIMITED THE TENURE TO UNEXPIRED
TERM OF PREDECESSOR OF APPOINTEE. — The Chief

man he left the third line of succession to enter the first,
viz, that of the Chairman; and upon his assumption of the
Chairmanship, his position as member became vacant. We
now fail to perceive any valid reason to change our views on
that point, according to which Garcla must be held to have
left Lis line to assume the position of Chairman. Stare de-
cisis — not mere obiter dictum.

ID.; VISARRA'S TERM OF OFFICE EXPIRED IN
JUNE 1962; RBASON FOR THE RULE —It is true that Vi-
sarra’s i was ly for a term of

, in filllng the vacancies in the positions held after
the ma-nbe_rs first appointed, has always extended appoint-
ments for a term of nine years, never for the unexpired pe-
riod, and these appointments have always met the sanction
of Congress. Only that their tenure was limited by judicial
fiat to the unexpired term to conform to the spirit of the
rotation system. If the rotation system can not be main-
tained because of unavoidable human factors that may su-
pervene, such as death, resignation, -or. disability-in any form,
that system should not be allowed to stand against the clear
purpose of the Constitution of giving to every subsequent
i a term of office of nine years. But this opinion

office ending June 20, 1968; but as lained in the decisi
of Republic vs. Imperlal, 51 O.G. 1886, such appointment
could only be for a position whose term would expire in
June 1962, because that was the only vacant position, inas-
much as the term due to expn'e m June 1968 ( for the
) was then by Cl Garcla. (When
Garcia assumed the chairmanship, he ipso facto resigned
his position as member; and the appointment of Visarra to
membership could only be for the unexpired balance of the
term of member (Republic vs. Imperial, supra) up to June
1962.)
ID.; ID.; ID.; TERM OF OFFICE OF CHAIRMAN BORRA;
TENURE OF OFFICE OF COMMISSIONBRS BRILLANTES

12.

was ruled out. Henr.e, t.he Presldent, followmg tlwe ruling
of the M as al-
ready adverted lo

ID.; ID.; PROHIBITION AGAINST REAPPOINTMENT OF
COMMISSIONER.—It must be noticed from the provisions
of Section 1, Article X, of the Constitution that the prohi-
bition agalnst reappointment comes as a continuation of the
requirement that the Commissioners shall hold office for
a term of nine years. This imports that the Commissioners
may not be reappointed only after they have held office for
nine years. is not when a Com-
missioner has held office only for, say, three or six years,

AND MIRAFLOR.—Chai Borra the ition of

vided his term will not exceed nine years in all. X x X

Chairman, with a term expiring June 20, 1968, and his tenure
beginning August 1962 ends on June 20, 1968 (notwithstand-
ing: his appointment fixed on June 20, 1971 as expiration

LAWYERS JOURNAL

lt may then be said as a fair interpretation of the Constitu-
tion that reappointment may be made in favor of a Com-
missioner who has held office for less than nine yéars, pro-
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vided ‘it does not p: de the of a new b

every three years, and provided further that the reappointee’s
term does not exceed nine years in all (Bold letters sup-
plied). (Nacionalista Party, et al. vs. De Vera, 47 0.G., 2375).

13. ID.; ID.; ID.; REASONS OF REAPPOINTING ASSOCIATE
COMMISSIONER TO CHAIRMAN.—To hold that the pro-
motion of an A iate Ce issi to Chai s ban-
ned by the Constitution merely by judicial fiat would be to
relegate a member forever to his position as such without

hope of the privi ident to the ch
. while giving a premium to an outsider who may be less de-
serving except hi litical d because of

his lack of experience on the mechanics of that delicate
and important position. Be that as it may, we now reaf-
* firm that opinion which to us appears just, fair and sound.
Its effect is to stimulate hard work, greater zeal and in-
creased efficlency for a member in the hope that his efforts
would someday be rewarded with a promotion. The contrary
would relegate him to apathy, indifference, hopelessness and
inaction. It is never a good policy to stultify one‘s legitimate

- *ambition to and :
14. ID.; ID.; APPOINTMENT OF ASSOCIATE COMMISSIONER
. TO CHAIRMAN DOES NOT VIOLATE CONSTITUTIONAL
PROVISION PROHIBITING INCREASE OF SALARY.—The
of A C i Garcia to Chairman

: . of the Commission does not constitute an increase in salary .

‘which is pi by the C which decrees that
the salaries of the members “shall be neither increased nor
diminished during' their term of offlce.” This prohibition
can not be stretched to mean that if an Associate Commis-
sioner is inted to Chai of the Ci he can-
1ot be given the salary prescribed for the latter. The pro-
hibition merely means that during their incumbency their
salaries can neither be increased nor diminished by Congress
to prevent a situation whereby they may have to lobby for
" such increase near Congress thereby impairing their free-
" dom and_independ As aptly by Mr. Justice
Reyes, “The plain purpose of (this safeguard) is that the
.. Comimis once appointed and confirmed, should be
" free to act as their conscience demands, without fear of
retaliation or hope of reward; that they should never feel
*~ the inducement of either the stick or the carrot. For only
the man who has nothing to fear and nothing to expect
can be considered truly independent.” If the appointment
of an A jate Ce issi to Chai of the Commis-
sion. is legally feasible as abovestated, no plausible reason
is-seen why the reception by him of the salary prescribed
for the latter position would be unconstitutional.

15: 1ID.; ID.; TENURE OF OFFICE OF SUBSEQUENT APPOINT-
° MENTS BE MADE FOR A FULL TERM OF NINE YEARS;
TO STRENGTHEN SECURITY OF TENURE OF THE IN-
CUMBENT.—Much stress is lald by Mr. Justice Barrera that

if the i of Mi is d the effect would

be to give to the P the of appointing two
members, if not more, during his term of office which is
contrary to the intent of the Constitution. But who should

be blamed if such predicament should happen? Can it be
helped if such is the inexorable rule of nature? This is the
danger I envisioned when in the Imperial case I advocated
the disregard of the staggering term in the commission
bership and the adopti of the rule as expressed in

our Cq ion that sub intments be made al-
ways for a full term of nine years. If that rule is adopted
there would be less occasion for the danger mow dreaded
by the minority to happen, while we would strengthen the
security of tenure of the incumbent. But ‘my opinion was
overruled by the majority and the same is now the law of

" the case. We have no other alternative than to abide by it.

Jiink 30, 1963

16. ID.; ID.; APPOINTMENT OF ASSOCIATE COMMISSIONER

MAKALINTAL, J.,

GARCIA TO CHAIRMAN IS VALID; RULING IN IMPERIAL
CASE FOLLOWED IN THE APPOINTMENT OF CESAR MI-

RAFLOR.—Since the of A C issi

Garcla to Chai of the C is valid, and the
Presi on ing Cesar member of the Com-
mission, vice member Genaro Visarra, merely followed the

ruling of this Court in the Imperial case, it is now unfair to
declare that he acted improvidently in doing so.

Opirilon:

17. ID.; ID.; POSITION OF CHAIRMAN IS DISTINCT FROM

THAT OF EACH OF TWO MEMBERS; COMMISSIONER
PROMOTED TO CHAIRMANSHIP VACATED HIS OLD PO-
SITION.—The cases of Republic vs. Imperial, 51 O.G., 1886,
and Nacionalista Party vs. Vera, 856 Phil.. 126, established
the theory that the jon of Chail of the C i

_on Elections is distinct from that of each of the two mem-

bers; that the three positions carry their own respective
terms of nine years, staggered in such a way that they begin
and end at three-year Intervals; and that if a Commissioner
is ted to the ip he vacates his old position
and gives up the term pertaining to it, and assumes the
néw position of Chairman, with its own term, subject to the
limitation that his entire tenure in both capacities shall not
exceed nine years. Thus in the Vera case it was held that
when Commissioner Vicente de Vera was appointed Chair-
man to succeed the former-incumbent, Jose Lopez Vito, who
had died in office in 1947, such appointment could legally
be only-for the unexpired portion of Lopez Vito’s term,
which was up to Jume 20, 1960. This notwithstanding the
fact that the term of the position of Commissioner to which

. Vera was originally appolnted was from June 1944 to June

1968,

ID.;  ID.; ID.;—When Commissioner Gaudencio Garcia was
to the ip of the C ission in May

1960 -to succeed Jose P, Carag, who had retired in 1959 upon,

- the expiration of his term;, Garcia vacated his old position

and assumed that of Chairman, as did Vera years before.

- That being so, the only position to which petitioner herein,

‘Genaro Visarra, could be appointed was that formerly oc-

- cupied by Garcla, the term of which would expire in June
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1962, in accordance with the precedents laid down in the
cases of Republic vs. Imperial, 51 0.G., 1886, and Naclona-
lista Party vs. Vera, 85 Phil, 126.

. ID.; ID.; ID.; CONSTITUTIONALITY OF THE PROMOTION

OF DR. GARCIA CANNOT BE INQUIRED INTO FOR HE
WAS NOT PARTY TO THE PETITION.—The dissenting opi-
nion contended that, Garcia’s’ promotion was null and void
because it was ive of the ional i
against reappointment (Art. X, Section 1), and if 1t was null
and void, then petitioner Visarra was validly appointed for
the “nine-year term (until 1968) pertaining to the position
left by Chairman Carag in June 1959. HELD: It is not in
the present case, to inquire into'and decide the constitu-
tionality of the appointment of Garcia. It is not one of the
issues raised by the partles. Garela is not a respondent, in-
deed, had already retired from the service when the peti-
tion here was filed; and whatever might be sald on 'the
point could be nothing but obiter dictum, unduly relief upon
to support an opinion in favor of a party who does not con-
test such appointment. By the same token, I do no find
it necessary to concur, for purposes of the instant peti-
tion, in my categorical affirmation of the validity of the
promotion of a Commissioner to Chairman although the ques-
tion seems to have been set at rest by.the Vera case.

. ID.; ID.; ID.; GARCIA’S APPOINTMENT AS CHAIRMAN

PRESUMED VALID.—Since Garcla’s appointment as Chair-
man has not been successfully challenged in a proper quo
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warranto case against him, it retains the presumption of
validity. The least that can be said is that he was a de
facto Chairman during his incumbency, the term of which
position could not have been conferred on herein petitioner
by the very samec appointing power. It would be unreason-
able to assume that the President, in promoting Garcia.
thought in this wisc; that his appointment being null and
void anyway, he neither filled the vacancy left by ex-chair-
man Carag nor assumed the term thereof — from 1959 to
1968 — for which reason, therefore, they were given to Visarra
instead albeit only as Commissioner.

CONCEPCION, J., Dissenting Opinion:

21.

" mission, by having

22

ID.; ID.; TERMS OF OFFICE OF THE FIRST THREE COM-
MISSIONERS; OF THE OTHER COMMISSIONER.—Although
applying the “rulings” laid down in the first part of the
decision — to the effect that the terms of v.he first three

. ID.; ID.;

1950, the end of Lopez Vito’s original term,” and that “a
vacancy, therefore, occurred on that date that Vera could

" no longer fill, since his reappolntment ‘was expressly prohi-

bited by the Constitution.” Indeed, by June 20, 1950, De
Vera had been in said Commission for a little less than five
(5) years since his original appointment on July 12, 1945.
Hence, he could still be reappointed for a tenure of over
four (4) ycars more, under said opinion of Chief Justice Mo-
ran. Accordingly, such opinion was, in effect, repudiated by
seven members of this ‘Court in the Imperial case, namely,
Justice Reyes (J.B.L.), who penned the decision therein,
and Justices Pablo, Bengzon, Montemayor, Jugo, Labrador
and the writer hercof, who concurred in that decision.
PROHIBITION AGAINST REAPPOINTMENT IN
THE COMMISS[ON REASONS OF THE CONSTITUTIONAL
PROHIBITION.—The -p of the C

Commissioners on Elections should
with the ion of the C on Elections under
Commonwealth Act No. 657, it was, likewise, held that the
terms of the other members thereof shall begin, not on the
date of their appointment or assumption of office, but upon
the expiration of the term of their. respective predecessors
in office, consistently with the “deliberate plan to have a
regular rotation or cycle in the membexshlp of the Com-
ble only

once-every three years.
ID.; ID.; IMPERIAL CASE CANNOT JUSTIFY THE APPLL
CATION OF THE PRINCIPLE OF STARE DECISIS ON THE

- VALIDITY OF DE VERA'S APPOINTMENT.—The decision

in the Imperial case cannot justify the application of- the
principle of stare decisis on’the question of ‘the vahrhty of
De Vera's aforementioned appointment and on the cohse-
quences thereof. Whatever had been said in connection there-
with, in the Imperial ease, was — considering the explicitly
hypothetical nature of ts predicate — merely-an aside, and,

: hence, an obiter dictum, or an utterance. made only to avoid

23.

24.
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-giving the erroneous impression .that the Court had over-

looked De Vera's appointment as Chairman of the Comrnls-

ing t in the Cq on Elections ha.s for
its purpose to bolster up the independence of said Commis-
sion, in the samc manner as the constitutional prohibition
of reappointment of the Auditor General seeks to promote
the independence of the General Auditing Office. The wis-
dom of such prohlbluon or its effn:acy to achleve sald pur-
pose is 1 ial to the inter of
the law. The important thing is that the framers of our
Constitution considered the feasibility of reappointment as

- a factor that may adversely affcct the independence of the

26.

Commission on Elections or, at least, thé papular ulhnce

‘or belief in its independence.

ID.; ID.; VITAL ROLE OF THE COMMISSION ON ELEC-
TIONS IN OUR POLITICAL SYSTEMS.—But neither must
we underestimate the vital role that the Commission on

* Elections plays in our political system and, hence, its tran-

scenidental impact upon our life as ‘a republican State. Nor
should we overlook the passlon, fire and, sometimes, fury

. with which our election campaigns are undertaken, "In the
" context’ of this background, and of the conditions prevail-
" Ing’ in 'many parts of our country, it is extremely essential
T to lhe healf.hy gmwth of our faith in and adherence to de-

and that all posslble

sion and that of Rovira as member thereof in
the beginning and the .end of the term of nspondgnts Im-
perial and. Perez.

ID.; ID.; MAJORITY OF MtMBERS OF- SUI’REME COURT

: PARTICIPATING IN THE IMPERIAL CASE NOT IN FAVOR

OF OPINION OF CHIEF JUSTICE MORAN REGARDING
REAPPOINTMENT PROVIDED TERM WILL EXCEED 9
YEARS.—What is more, our views ln the Imperial case in-

.dicate that a majority of the members of Supreme Court

who . participated - therein were not in favor of the opinion
of Chief Justice Moran, to the effect that “reappointment is
not p! when a C i has held office for,
say, three or six years, provided his term will not exceed
nine years in all”. Thus, it was declared, in sald case, that
C Rovira — d on May 22, 1947, to fill
the vacancy created by De Vera’s assumption of the Chair-
manship, “if” his appointment thereto were “at all valid”. —
“could only fill out the balance of Vera’s term, until June
20, 1953, and could not be reappointed thereafter.” Con-
sidering that Rovira had been served only a little over six
years, this statement necessarily implied a rejection of said
opinion of Chief Justice Moran. And this Is why Mr. Justice
Padilla, who concurred in that opinion, dissented from this
phase of the decision in the case.

ID.; ID.; ID.;—The majority view therein, as regards de
Vera's tenure as Chairman of the Commission on Electlons —
“if” his appointment as such were “at all valid” — is, like-
wise, inconsistent with sald opinion of Chief Justice Moran,
for we, similarly, declared in the Imperial case, that De

- Vera’s itenure as such Chairman. “expired x.x X on June 20,
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21. ID.;

28.

. NATIONAL . ASSEMBLY;

. Rovira).- to June .29,

déubts or causes for doubt on t.he independence’ and im-
partiality of the Commission on Elections be avoided.

ID.; CONSTITUTIONAL PROVISION PROHIBITING
REAPPOINTMENT; DRAFTED AND PROPOSED BY THE
COMPOSING MEMBERS - OF
GREAT WEALTH OF EXPERIENCE; INDEPENDENCE OF

- THE COMMISSION; PURPOSE OF PROHIBITION FOR RE-

APPO]NTMENT—Then, too, the constitutional provision pro-
hibiting in said C is too plain and
simple to admit of any qualification.’ The provision was
drafted and proposed by the then National Assembly, most
of whose members had a great wealth of experience, not
only in wordly matters, in general, but, also, in the field ot
practical politics, in particular. What is more, the prohibi-
tion tended to limit their own authority in the exen:ise of
their 1 as t of the i in
connection with the of the ional agency
that would supervise their own election or bid for reclection
or the clection of their own followers or successors in the
political arena. Their fallure to qualify said prohibition must
be construed, as an ion of their il
intent to make no exceptions thereto.

ID.; ID.; VISARRA'S APPOINTMENT WILL EXPIRE ON
JUNE 20, 1968.—In conclusion, when petitioner Visarra was
appointed on May 12, 1960, there were two (2) members of
the C ission on Electi namely, ‘C Garcia,
whose term was nine (9) years, from June 21, 1953 (upon
the expiration of De Vera's original term, partly served by
962, --and Commissioner Brillantes,

dune 30, 1963,



. ID.; ID.; ID.;—The Constitution went even further: cogni-
;‘;l.:nui: np;];:: Z:Adwfinc:nif‘?l?c vé?m:::s:::?::'"::m;l: zant that human conduct may be influenced not only by
ments which C;n[imed hns’ appointment, for the same spe- fear of vindictiveness but also, and even more subtly and
cified that it was “for a term expiring June 20, 1968.” {::"c"f::sy' l]’i’kc:v‘ser pn:r‘idcd e me:ll:ers famental
2. ID.; ID.; PROMOTIONAL APPOINTMENT OF COMMIS- Commission on Elections (c) may not be reappointed, and
ISQIEONER GARCIA CANNOT AFF EC;I’ TERM OF VISARRA; that (d) their salarics may not be increased during their
SONS.—The of C tcnns The plain purpose of all these safeguards is that the
Garcia on May 12 1960 as Chairman of the Cq can- Ce once d and confirmed, should be
-mot affect such term of Visarra b'ecause 1) that promouon free to set as their conscicnce demands, without fear of re-
;‘ola;:d the © the Ch " ag"“': e Co iation or hope of reward; that they should never feel the
) the terms of the Chairman and members of the Com- inducement of either the stick or the carrot. For only the
mission — after the first three (3) members (including the man who has nothing to fear, and nothing to expect, can be
fhalrman) l.here:: n_o are for n"‘:s ((90) Xl::s :fa‘;:' c:e::io;h: _ considered truly independent.

b i . . - G,
pertalning to each office; and 3) in fact, said promotion 3. ID.; ID; APPOINTI!{!Blgl‘ c%;gﬁmfgﬁﬂﬁl;kgﬁgﬁlgg
was “for a term expmng June 20, 1962,” which was Garcia’s CHAIRMAN VIOLATE
term when he was ber of. the C s0 AGAINST REAPPOINTMENT AND SALARY INCREASE—
that he did not shift to the line vacated by Carag, the-next . The- pm"':“’:f’f, Dr. G:‘:d:::'?. Garcia fmmw:;sofl::“ats:::
term of which was from June 21, 1959 to June 20, 1968, . hi o tion and uisites, violated the Con-
which was the term given to and is filled by petitioner Visar- ant higher compensation buv.qh ’ & ¢ and nh
ra. What is more, this view was confirmed by the appoint- stitutional prohibition against bof mppoln‘ ‘hmen an
ment of Juan Borra on August 2, 1962, as Chairman of the ry increase. - -If, by express be alZI e ted not
" Commission on Election, “for a term expiring on June 20, charter a commissioner can “°'h h:s idly ';‘”:Ppth""" “here
1971, which is the term following that of Garela, as mem.- even to the same that he has oo, there
ber of said Commission. can be no excuse for holding that may validly \p-

pointed agam to a higher po;mon within the Commission.
30. ID.; ID.; RESPONDENT MIRAFLOR'S APPOINTMENT IS It is undeniable that 2 p a second appolnt-
NULL AND VOID FOR NO VACANCY WHERE HE CAN ‘BE ment, ie., a ) that is expressly forbidden by
-APPOINTED.—O:d Och:ber 2:, 1962, when l;espondent Mira- the Constitution, | . .
flor was appointed thereto, there was, therefore, no vacaney . AR-
therein. The three (3) positions in the Commission were 3¢ (l:ll)A _:g C&mwgyﬁﬁ:{lig; ﬁ?;“fg:?,"gg gASS
then held: (1) by Borra as Chairman, for a term of nine TO COMMISSIONER CARAG; CARAG'S LINE WAS LAW-
(9) years, from June 21, 1962 to June 20, 1971; (2) by Visar- FULLY FILLED BY COMMISSIONER VISARRA—If the ap-
ra, for a similar term, from June 21, 1959 to June 20, 1968; ointment of Dr. Garcia to chairman was null and void, he
and (3) by Brillantes, for an analogous term, from June 21, pointmen “l.; " ‘o that of Carag; and the one
1956 to June 20, 19%5. Hence the appointment of respon- never Jeft his “linc” to pass (o &
dent Miraflor is'null and vold. who lawfully filled Carag’s linc was Visarra, The Supreme
) Court’s decision in the case of Nacionalista Party vs. Vera,
REYES, J.BL, Dissenting Opinon: 47 O.G. 2371, appears to have sanctioned the promotion of
31 ID.; ID.; RESPONDENT VISARRA NEVER SUCCEEDED Commissioner Vicente de Vera to the Chairmanship. It will
ASSOCIATE COMMISSIONER GARCIA; APPOINTMENT OF be noted, however, that the legality of that promotional ap-
DR. GARCIA AS CHAIRMAN NULL AND VOID.—Petitioner pointment was supported only by the votes of four (4) Jus-
Visarra was, and could only have been, validly appointed in tices: Moran, Bengzon, Padilla, and Torres. Justices Mon-
1960 for a nine {9) ycar term (until 1968) to fill the only temayor and Reyes concurred only 4n the result. A majority
wacancy created by the cxpiration of the term of cx-chair- of Justices agreed only imsofar as it was held that the vali-
man Jose P. Carag on Junc 30, 1959. Visarra never succeed- dity of the Vera promotion could not be tested by a peti-
cd Gan:m Thc reason is that ‘the 1960 appointment of then tion for a writ of prohibition, as prayed for by the peti-
io Garcia to the post of tioner Nacionalista Party, but by proceedings in quo war-
Chairman uf the Oommlsswn was null and void for bcing ranto; and of course, this ruling is not applicable to the
in violation of Article X, section 1, of the Constitution. case at bar, becausc Commissioner Gaudencio Garcia is no
32. ID.; ID.; CONSTITUTIONAL PROTECTION OF COMMIS- longer in office. 1In the subscquent case of Republic vs.
" SIONERS FROM INFLUENCES WHICH AFFECT THEM Imperial, L-8684, promulgated on March 81, 1955, the Sup-
IN DISCHARGE OF THEIR DUTIES.—It is clear from the reme Court did not declare that Associate Cornmissmnl:r
provisions of Sec. 1, Art. X, of the Constitution, that being Vera validly succeeded former Chairman l:pezbvntw thnnv:‘ l:
acutely conscious of the crucial importance of the functions contrary, 'he, Court openly cxpressed doubts :f’ out the "
of the Commission on Elections to candidates for elective dity of Vera’s promotion when it stated ﬁ‘l'ﬂl ‘era’s appoi
positions, and aware of the consequent pressures and in- ment to the Cha-rmanshnp, “if at )all valid”, could only hold
fluences that would be brought to bear upon the Commis- for the d temm of his The Court did not
. sioners, the framers of this part of the Constitution sought elaborate on this doubt because it was not necessary for the
.. #s'much as possible %o shield the Commission members from purpose of the doctrine Jaid down in that decision.
ahy force or influence ‘that might dffect them in the dis- -3¢. TD.; ID.; ID.; RULING IN THE CASE OF ‘NACIONALISTA
charge of ‘their duties. To ‘this end, ‘the Constitution not PARTY VS, VERA, ‘NOT BINDING PRECEDENT ‘ON VALI-
“Yame'30; 1563 “LAWYERS “JOURNAL “Bags s

: whose termi is nine. (9) ‘years, from June 21, 1956 (upon the
.expiration of Perez’s term) to June 20, 1965.

There was,
accordingly, only one (1) position vacant, at the time of
Visarra’s appointment that was vacated by Carag, on June 20,
1959, upon ‘the expiration of Imperial’s original term; part
of which — from May 19, 1958 — was served by Carag.
Hence, Visarra was appointed for that vacant position, whose
subscquent term of nine (9) years began on June 21, 1959,

only’ the ,C i from holding 'outside
interests that might be affected by their omclal functions
(section 3); it t the C against
danger of possible retahauon by (a) giving them a fixed
term of nine (9) years not terminable except by impeach-
ment, and by (b) prohibiting any diminution of their sala-
vies during their term of office,




DITY OF COMMISSIONER GARCIA’S PROMOTIONAL AP-
POINTMENT TO CHAIRMAN.—The ruling in the case of
Naclonalista Party vs. Vera, 47 0.G. 2371, is not binding pre-
cedent on the valldny of Gaudencio Garcia’s
from Ci i to Chai: of the Commis-
sion on Elections, and that such promotion was done in
of the C and, was ab initlo
void. The logical of such i idity is that the
vacancy in the line of succession of ex-Chalrman Carag was
filled not by Garcia's p ion but by the i of
petitioner Genaro Visarra for a full nine (9) year term.

42,

sult of enabling the appointing power to do exactly - what
the Constitution plainly purports to prevent — the situation
where a President durlng his own term of four (4) years,
may appoint, not one, not two, but all the three members
of the Commission on Elections and practically on the eve
of a presidential election,

ID.; ID.; PROMOTIONAL APPOINTMENT OF A COMMIS-
SIONER TO CHAIRMAN CONSTITUTES NEW APPOINT-
MENT TO A NEW POSITION; REAPPOINTMENT PROHI-
BITED IN THE CONSTITUTION INCLUDES PROMOTION-
AL APPOINTMENT—The majority opinion is significantly

37. ID.; ID.; ID.; COMMISSIONER GARCIA'S PROMOTIONAL sllent on the polnt raised durmg our deliberations that the
APPOINTMENT TO CHAIRMAN BEING UNCONSTITUTION- C Since it is the theory
AL AND VOID, HE CAN ONLY BE REGARDED AS DE of the that such a p to the Chai
FACTO CHAIRMAN.—Gaudencio Garcia's p i being the effect that the one appolnted leaves his own
unconstitutional and void, he can only be regarded as de line and term and assumes those of the Chalrman which are
facto chairman from May 1960 to June 1962, but without entirely different and distinct from his own original posi-
leaving the third line where he was. When his own term tion and term, such a pmmotlon must constitute, in the
expired In 1962, he was succeeded in the same third line by full Iegal sense, a new to a new ition in me
the present incumbent, Juan V. Borra, legally for ibi in the C
a nine-year term, June 1962 to June 1971. ls not limited to reappoimment to the same idennul posi-

38. ID.; ID.; PRESENT CONSTITUTION OF THE COMMIS- tion in the Cq It i appoint-
SION.—The present of the C¢ ion is, there- ment, for the evil Sought to be avolded by outlawing reap-
fore, as follows: pointment s obviously even greater in the case of _promo-

First Line: Visarra (vice Carag), 1959 to 1968; tional appointment.
Second line: Brillantes, 1956 to 1965; N * 43. ID.; ID.; MAJORITY DECISION SANCTIONS SEPARATION
Third line: Borra (vice Garcla) Chairman, 1962 to 1971. OF TENURE FROM TERM OF OFFICE.—The majority deci-
‘Hence, Miraflor’s: appointment is void, since there is no sion sanctions in effect the separation of tenure from the
vacancy in the Commission, and there will. be none until term of office. Indeed, it held that when Dr. Gaudencio
1965, when the term of Brillantes expires. Gﬂl.":ia was oted to the Chal hip, he left his term
99, ID.; ID.; MAJORITY DECISION PERMITS PRESENT CHIEF ~ Wnich would expire in June, 1962, and took the term of the
: airmanwhich expires in June, 1968. Since Visarra, it
EXECUTIVE TO APPOINT NOT ONLY TWO BUT THREE N . -
COMMISSIONERS.—By sanctioning promotion of one As- went on to say, was appointed vice Garcia, Visarra Ceased
e to be member upon expiration of Garcia’s original térm in
soclate C to the Ch the majority de- June. 1962. Likewise, Garcia, as Chairman, ceased as such
cision enables a President to appoint two Commissioners ” ’ ’
C - in June, 1962, although the term he assumed- expires in’
(the one and the for the latter) at h
B o une, 1968, since his tenure can not be more than 9 years.
one time a -falls to his own term. Th N . "
. . " us, according to the majority opinion, Visarra ceased be-
Tfh'st desl;l: ‘the avowet:“ Pmmoit t:neh uld at :1:: ing a member because of the expiration of his term and
:ha:a::: P erms, so u.nlI::s ens sho As appon G.arcia ceased to be a merpber because of the expiration of
would have it, the majority permits the present Chief Ex.  fo tendre. This, to me, i absurd You can not scparate
ecutive to appoint not only- two but three Commissioners; tenure. Without the term of ‘oﬂlce there is no right of
Borra and Miraflor in 1962, and the successor to Commis- . N N
sioner Brillantes, whose term expires in June of 1965. tenure. It is this that the
’ : ending of the i b of two b thereby dis-

BARRERA, J., Dissenting Opinion: rupting the three-year staggering procedure contemplated

40. ID.; ID.; PRIMORDIAL CONCERN IN THE CREATION OF In the Constitution.

THE COMMISSION; IT MUST BE COMPLETELY INDE- 44 |p,; ID.; MAJORITY OPINION IF FOLLOWED WILL SANC-
PENDENT AND FREE FROM ALL INFLUENCES AND IN- TION, THREE YEARS LATER TWO VACANCIES WOULD
TERFERENCES.—I take the view that we are all agreed, OCCUR AT THE TIME.—For, under the sanction of the
luding  the that the C majority opinion, if this practice is followed (that is, the
concern in the creation of the Commission on Elecunns, is promotion of one of the members of the Chairmanship when
to make and keep that body as completely independent and this becomes vacant by, expiration of its term, so that three
free, as Is humanly possible to provide, from all influence years later two vacancies would occur at the same time, that
and interference in the discharge of its delicate and im- of the Chairman because of the ending of the temure of the
portant mission of insuring free, orderly and honest elec- one promoted, and that of his successor as member, because
tions. As one of the means of insuring and preserving that of the expiration of the term he left) — which practice is
the C has adopted the staggered surely to be followed because of its consequent political

manner of inting the three bers thereof at stated advantage — then inexorably every nine years the same an-
intervals of three years from each other in order that no omally will occur and recur ngulaﬂy’ settma “ naught the
one President (except when reelected) could appoint two deuberate plan of by the
members. jon and d d and re-

41. ID.; ID.; MAJORITY DECISION PERMITS A PRESIDENT mfomed in all the decislons of this Court on the matter —
DURING HIS TERM OF FOUR YEARS TO APPOINT, NOT a veritable stare deciss, if there is one discernible in these
ONE, NOT TWO, BUT ALL THE THREE MEMBERS OF cases, notably the Imperial case relied upon by the majority,
THE COMMISSION.—I am oompel.led to d:sag:ee wlth my where the entire ratio decidendl repeats with emphasis “the

1l in the in clear 1 of the Constitution to have bers ‘of the
an interpretation that precisely permits t.he Te- C ppointed at _regular 3-year intervals. »
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45. ID.; ID.; COMMISSIONER PROMOTED SrAYS IN HIS
OWN LINE RETAINING HIS OWN TERM AND TENURE
TOGETHER.—The majority opinion appears to have adopted
a defeatist attitude. The minority are not that pessimistic.
For one, there is nothing so absolutely and completely un-
tenable in the proposition offered during the deliberations
that p 1 to the Chail hip does not necessarily
mean a jumping from one line to another. The member
promoted stays in his own line retaining his own term and|
tenure in his ity as Chair-
man. No vacancy is thereby artificially cma!ed requiring a
new member to be appointed. It may thus be even said
that there would then be no reappointment in the sense

P ited by the C i As a result, there would be
no disturbance in the lines of succession, each term ter-

ing in the ggered manner p in the funda-
mental law.

46. ID.; ID.; MINORITY OPINION FULFILLS ALL CONSTITU-
TIONAL PRECEPTS AGAINST REAPPOINMENT; AND IN-
CREASE OF SALARY DURING TERM OF OFFICE.—The
minority opinion fnnkly and forthwithly mee's and fulfills
all the against in-
créase of salary during the term of office and disruption of
the system of It ins the dis-
‘sénting opmlon of Mr. Justice Bautista in the Imperial case
that all to the C i should be for the

full 9-year term, unlike the majority opinion which he now’

supports which shortens the full term of 9 years of Visarra.

In fine, the view of the minority as expressed in the dis-
- senting opinion of Mr. Justice Reyes is the only interpreta-

tion that gives meaning and effect to the integral concept of
.2 truly independent Commission on Elections. ~

47. 1D.; ID.; INTERPRETATION OF MAJORITY IS WRONG:.;
IT SHORTENS TENURE OF BORRA, AND EXTENDS TEN-
URE OF MIRAFLOR. — The interpretation of | the
ll‘i'a'Jorlty. in my opinion, is not only wrong but
.may p ke other i because although it up-
holds the validity of the appointments of Borra and Mira-
flor, it shortens the tenure of Borra from 1968 to 1971 con-
trary to his appointment, and extends Miraflor’s tenure be-
yond the expiry date stated in his appointment from 1968 to
‘1971. There Is thus created another constitutional problem,
can Miraflor continue holding office béyond 1968, expiry
date stated in his appointment, without any further action
on the part of the appointing power but on the strength
merely of the declamation to that effect in the majority
opinion.

48. 1ID.; ID.; MAJORITY OPINION EXTENDS COMMISSIONER
MIRAFLOR’S TENURE OF OFFICE TO 1971.—On the other
hand, can the President now amend Miraflor’s ad-interim
appointment by inserting therein 1971 as the expiry date
of his term and tenure, to conform with the majority opi-
nlon, in spite of the fact that Miraflor has already accept-
ed-his appointment with an earlier date of expiration and
‘after actually taking his oath, assuming the office, and dis-
tharging the functions thereof? If the answer to these ques-
tions is In the negative, as I believe it must be, then an-
other vacancy will be created in 1968, not beeause ol the

ion of the Constituti but as
unintended of the majority opinion.

PAREDES, J., Dissenting Opinion:

49. ID.; ID.; DECISION OF A HARD CASE UPON APPARENT
EQUITABLE GROUNDS FREQUENTLY RESULTS IN A BAD
LAW.—The decision of a hard case, upon

51.

53.

54.

WILL NOT PRECLUDE ITS CONSIDERATION IN A LATER
CASE—A decision of the Supreme Court on a point not
directly raised is still open and will not preclude its consi-
deration in a later case in which it is directly presented
(Fajardo v. del Rosario, 36 Phil. 159).

ID.; ID.; STATUTE ACCEPTED AS VALID AND APPLIED
IN MANY CASES WHERE ITS VALIDITY WAS NOT RAIS-
ED; CONSIDERATION OF ITS VALIDITY IN A LATTER
CASE WAS NOT RAISED. —“The fact that a statute has been
accepted as valid, and invoked and applied for many years
in cases where its validity was not raised or passed on, does
not prevent a court from later passing upon its validity where
that question is properly raised and presented” (McGirr v.
Hamilton and Abreu, 30 Phil. 563).

. ID.; ID.; RE-EXAMINATION OF THE DOCTRINE LAID

DOWN IN IMPERIAL AND VERA CASES.—And even grant-
ing that we may have had enunciated a doctrine in this
case, that clrcumstance, a withal, does not preclude Us from
re-examining the same and rule accordingly.

ID.; ID.; OVERRULING -DOCTRINE LAID DOWN IN AN
EARLIER DECISION.—The doctrine of an earlier decision
will be overruled where it seems proper to do so (10 Phil.
Digest p. 282, citing Jayme v. Gamboa, 75 Phil. 479).

ID.; ID.; MAJORITY DECISION; NOT DOING JUSTICE TO
THE RULINGS LAID DOWN IN THE IMPERIAL AND VERA
CASES; SUBVERSION OF THE INDEPENDENCE OF THE
COMMISSION ON ELECTIONS.—The majority opinion, to
my mind, far from doing justice to the rulings laid down
in the Imperial and Vera cases, does violence to them and

seek to foster the ct which the
provmsnons precisely wanted to avoid — the subversion. of the
of the C i on Elections.

DIZON. J., Dissenting Opinion:

55.

56.

57.

ID.; ID.; RE-APPOINTMENT -DEFINED.—The term re-
appointment generally means. a second appointment to one
and the same office. The of an office ly needs
no such second appointment unless, for some valid cause,
such as the expiration of his term or resignation, he had
ceased to be the legal occupant thereof.
ID.; ID.; ID.; CONSTITUTIONAL PROHIBITION AGAINST
RE-APPOINTMENT OF A COMMSSIONER CONSRTUED AND
APPLIED;—The oonsmuuonal prohibition against the re-
of a Ci refers to his second ap-
polntment to the same office after he has held it for nine
years. Consequently, if after holding office only for three
years a Member of the Commission on Elections legally ceased
to be such because of resignation, for instance, his re-ap-
pointment to the same office would not violate the Consti-
tution, provided his term will not exceed nine years in all.
This would naturally apply to the case of a Member who,
under hat similar ci is merely promoted
to chairman.
ID.; ID.; ID.; — Let us now apply this principle to the
case of former Member and later Chalrman, Gaudc:o Gar—
cia. As stated h fi he was i as
Member in May 1955 for a term. expiring on June 20, 1962
to succeed Leopoldo Rovira. who died in office in Septem-
ber, 1954. On May 12, 1960, (One year and eleven months
before the expiration of his term of office), he was appoint-
ed Chairman expressly to hold office only up to June 1962.
Why was this so expressly provided? It could not have been
(or any reason other than that, whether as Chairman or as
ber, he shall not serve for more than nine years,

grounds frequently results in a bad law. In my judgment,
this is such a-case, and the result reached in the majority,
opinion is amiss. .

50. ID.; ID.; DECISION ON A POINT NOT DIRECTLY RAISED

58.

as provided for in the Constitution. *
ID.; ID.; ID.; WHEN COMMISSIONER GARCIA WAS AP-
POINTED CHAIRMAN, HE DID NOT .CEASE TO BE MEM-

.BER OF THE COMMISSION; APPOINTMENT OF MIRA-
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- FLOR WAS VOID.—When Garcia was appointed Chairman,
did not cease to be a Member of the Commission. ' The only
effect. of such was to p him to the
Chairmanship; to add to his condition as Member, that of
Chairman. In other words, his appointment as Chairman
did not at all affect or disturb his membership in the Com-
mission, albeit his right to act as Member and Chairman

ostrichlike — bury their head in the sand to avoid ‘secing
the light, nor seek refuge bchind the defensive shield of
stare decisls to resist change, even when change appeﬁrs to
be imperative.
DECISION
The parties hereto are litigating over the position of - ~1hlrd
member of the Commission on Elections, which according to the

was limited up to June 1962 in obedi to the Ce
It appears clear, theref that when iti Visarra
was appointed Member on May 12, 1960, Garcia's original
‘position as Member was not vacant, the only existing vacant
position at the time being that formerly occupled by Carag
whose term and tenure ended in June 1959. As a result, on
May 1960, Visarra was and could have been legally ap-
pointed only to fill the position vacated by Carag, for a
term beginning June 1959 and ending in June 1968. There-
fore respondent’s appointment in his place in Novernber,
1962 is void.

5. ID.; ID.; ID.; THEORY OF THE MAJORITY; WHEN A
MEMBER IS PROMOTED TO CHAIRMAN, HE LEAVES HIS
'OWN LINE AND TERM; FLAW OF THE MAJORITY OPI-
NTON.—The theory of the majority — that when a Member
(like Garcla) is promoted to Chairman (as Garcia was),

- he leaves his own line and term and assumes those of the
Chairman he was replacing, entirely distinct and separate
‘from his own original position and term, and that upon-as-

of the Chai his position as Member be-
comes vacant — syffers fatally from this flaw: it assumes
‘erroneously that the Ch hip of the C i is

Bomething entirely distinct and from

C itution, consists of one chairman and two members Act-
ual chairman is the incumbent Hon. Juan V. Borra; the undis-
puted incumbent member is Hon. Sixto Brillantes.

In blishing the Cq the Ce
that the Commissioners shall hold office for nine ycars and
may not be reappointed. However, it also provided that of those
first appointed, “one shall hold office for nine years, another
for six ycars and the third for three years.”

Since 1941, changes occurred in the membership -of the
Commission. And in March 1955, in a similar dispute [Republic
vs. Imperial]l(a), we had occasion to discuss the terms of office
and the tenure of said officers. We held that the term.of the
tirst chairman (Jose Lopez Vito, 9 years) began on June 21, 1941,
and ended on June 20, 1950(b); that the term of the ‘second
member (Francisco Enage, 6 years) began on June 21, 1941, and
ended Junc 20, 1947(b); and that of the third member (3 years

— left vacant) began on June 21, 1941 to tcrminate June 20,
1944 Proceeding further we held (hat when in 1945 Vicente de
‘Vera was appointed member, he must have been plwuL in the
only vacant position at that time, namely, the position whose
term expired in June 1944 (third member) — and' that he
must be deemed to have been appointed to a nine-year ,term

theran. ‘when it must be obvious to everyone that the Chair-
ip is but inci to hip; that - the Chair-
man is as ‘such a Member of the Comnission as the other
two; that, under the Constitution, he can not be chairman
at all without being a Member. .

iD.; ID.; ID.; CHAIRMANSHIP IN THE COMMISSION IS
AN INCIDENT OF MEMBERSHIP; ONE OF THE THREE
MEMBERS SHOULD BE CHAIRMAN.—In creating the Com-
fnission of Elections, the Constitution provides that it shall
be composed “of a Chalrman and two other members”
(Bold supplied), and that “Of the Members of the Com-
mission first appointed, one shall hold office for nine years,
estother for six years, and the third for three years.” (Bold
lied). Clearly i bl from all these provi-
sions is that the Chair in the C is no-
thlng more than an incident of Membership therein, the
iding in ‘this that one of the
(hree Members should be the Chairman. If it is so, I fail
tb percelve any force at all in the majority’'s view that
when ‘an incumbent Member is promoted to Chairman, he
leaves his own original “line of succession” to enter “the
line of succession of the chairman”.

ID.; ID.; ID.; STARE DECISIS SHOULD BE ADHERED TO
FOR THE SAKE OF DIGNIFIED AND STABLE JUDICIAL
OPINION; WHEN IT SHOULD NOT BE FOLLOWED.—True,
the doctrine of stare dectsls should, as a rule, be adhered to
for the sake of dignified and stable judicial opinion, but
certanly this is no 'valid justification for stubbornly and
desperately clinging to an opinion even after it has been found
to be wanting. Courts of Justice should be the last to con-
sider therselves hopeless and irretrievably governed by the
“dead hand of the Past”.

62. ID.; ID.; ID.; CHANGE MEANS PROGRESS; COURTS
MUST NOT FEAR CHANGE, NOR SEEK REFUGE BEHIND
DEFENSIVE SHIELD OF STARE DECISIS TO RESIST
‘CHANGE.—Change eans Progress, ard ‘is ‘the law of life.
Corts, theréfore, thust not fear change, nor ‘ever -consider
héir decfisidn “as ‘pérfect 'beyérid “chiange; ity must not —

‘Poge 1i8

61.

=

o Sl

(expiring June 1953), which is -the term given by law. to all
commissioners(c) appointed after June 20, 1944. Then upon
the first vacancy by expiration of the initial 6-year term (second
member) and the cessation of Commissioner Enage in Novem-
ber 1949(d), Rodrigo Perez was appointed (December ,1%49) to
the nine-year term expiring in June 1956. Afterwards, in May
1947, chairman Jose Lopez Vito died before the expiration of
his full term. To succeed him as chairman, Commissioner de
Vera was inted — which i we held, could only
be for the unexpired period of Lopez Vito’s original term, ie.,
up to June 20, 1950. To fill the vacancy of thlrd mnnber
arising upon Vera's of the chair 1d:
Rovira was appointed member on May 22, 1947, and hls tenure
ol office could not legally extend beyond that of former Com-
missioner Vera: June 20, 1953(e). Upon expiration of ‘Chair-
man Vera’s term on June 20, 1950, Domingo Imperial assumed
the office with a term due to expire on Junc 20, 1959. .
Thus the line of succession, terms of office and tenure of
the chairman and of the C ission as
1955 rnay bL out]lned u follow:

Chairman -
(9-yr. original) Lopez Vito June 21, 1941 June 1941
) -to.
to May 1947
V. Vera June 20, 1950 May--1947
to
June 1950
D. Imperial June 1950 June 1930
to to .
June 1959 June 1969

(a) 51 'Of. Gaz. 1886.

(b) Or should be considered to have began in the eyes of the law.

(c) Except when vacancy occurs by reason of death, mﬁlgm-
tion-or disability — in which cases the appointee may 'serve
onty ap to -the end -of the term. chublic vs. Imperlal

a.)
(d) Hold over :as de hcto (1947- l949) . T
(e) Party V5. 7 OF. ‘Gaz. ‘2356. -
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Secorid Member

(6-yr. original) June 21, 1941 June 1941

he (Vlshrra) filled was the one left by Carag, the fixed term ot
which is due to expire in 1968; and that, cansequently, Borra

term -of office and tenure to expire in June 1962. When he was
appointed chairman in May 1960, he left that line and entered
the line of successlon of the chairman, with his tenure still to
expire on June 1962(g). Therefore, upon his il Visar-
ra merely occupied the position vacated by Garcia(h) whose
fixed term of office (third member) expired in June 20, 1962. (hh)
Visarra’s later appointment(i) could neither effect nor extend
such fixed term of. office (of Garcia in the third line).

Visarra clalms, however, that when Garcia was appointed
chairman, he did not leave his position in the third line of suc-
cession but continued therein; so that the vacant position which

(ee) Omitting other unimportant circumtances.
(£) Rovira was holding over as de facto, the term of his office
having expired June 1953.
(g) Garcia’s appointment expressly stated that it would expire
1962,

June

(b) In (act he took his oath only on October 13, 1960, after Gar~
i had qualified as chalrm:

(hh) Up. to fhe end of the term only. See footnote (c).

(i) Fixing a term up to June 1968.
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) F. Enage to to should be decmed ta occupy the pqmlon left by Garcia in the
N June 20, 1947 June 1947 (x) third line. The flaw in the t is that it dicts our
June 1947 Dec. 1949 ruling in Republic vs. Imperial. wm., There we held that when
R. Perez to to Commissioner Vera was appointed Chairman, he left the third
June 1956 June 1956 line of succession to enter the flrst, viz, that of the Chairman;
- and upon his ion of the Chair his position ag
(8-;: ':l_i;;::;ber Vacant June“l’941 member became vacant. We now fail to percelve any valid
N ¥ June 1944 reason to change our views on that point, according to which
TJuly 1945 Garcia must be held to have left his line to assume the posi-
Vera June 1944 to tion of Chairman. Stare decisis — not mere obiter dictum.
May 1947 In other words, and graphically to demonstrate the three
10 lines of succession continuing after March 1955 — as we see
May 1947 them:
Rovira (x)  June 1053 to Tncumbent Otfice Term Tenure
June 1953 ©
(x) held office June 1947 10 November, 1949 as de facto. (9-yr. original) June 1950 May 1858
(x) held office June 1953 to September, 1954 as de facto. Carag ta to
To repeat, this was the legal state of affairs in the Com- Garcia ,;::e 11?59' ";;:‘ ::2:
mission on Elections in March 1955 when our a!oresud decision Y ©
‘was promulgated. (ee) to June 1962.
Thereafter, in May. 1955, the President appointed Gaudencio Borra June 1968 Aug. 1962 N
Gorcia: 3 member for a term expiring June 20, 1962 to succeed o -
Leopoldo Rovira, who died in office in September 1954(); in | June 1968°
December 1956, Sixto Brillantes was to suc- ond Momber ~ - - — --
pc::mu:;‘md D”‘,md,,,':omy o Jm__" )c'.r,“ iy (6th-yr. orlginal) June 1547 Dec. 1949
Carag’s term and teaure ended in June 1959; and on May 12, : Perez to o
1960, the P Garcla as Chairman- 1o hold office June 1956 June 1956
up to June 1962 and the latter assumed - the clulmu.nshlp ac- . < June 1956 Dec. 1956
y. «. < i* - Brillantes to T to
. On-May 12, 1960, Genaro szarn, was also mem- : : i June 1965 ~June 1965-
ber of the Commission. Then in August 1962, Juan V. Borra “3rd Member o j
was named chalrman to sueceed Garcia, whose tenure explred (8rd-yr. original) Garla June 1953 May 1955
m Jane.. 1962. And in November 1962, the Presldent appointed . . o to
Ser, on the ion that Vlnrn's term of to May 1960
office hnd expired in June 1962. . ‘Visarra June 1962 May 1960
* Jn this suit, Visarra challenges the right o! Miraflor to hold to
(as against him) the office of member. Juyne 1962
It was' admitted at the oral argument that if we follow . June 1962 Oct, ]962
the holding and the impli of our decislon in i Miraflor to
jal, - supra, the d must be declared- the 3 June 1971 Jung 1971
winner. - Indeed, in said decision, we established three lines of 5 .
succession, o wit: (1) that of the chairman; (2) tha of the 1T or COleniencs, date of — not qualifica-
second member, Enage; and (3) that of the third member (see L. s
outline -above). It is true that Visarra’s
- Garelain May 1960, was In ‘the third line of succession, his for a term of office ending June 20 1968 but as explained in
' ! our decision of blic vs. I such could

only be for a position whose term would expire in June 1962,
because that was the only vacant position, inasmuch as the term
due to expire in June 1968 (for the chairman) was then occupied
by Chairman Garcia.(j)

As a result of the foregoing, and to be specific, we declare:
Chairman Borra occuples the position of Chairman with a term
expiring June 20, 1968, and his tenure beginning August 1962
ends on June 20, 1968(k); the position of Member Brillantes
carries a term that expires June 20, 1965 and his tenure should end
on the same date; and the term for the position of Member
Miraflor expires June 1971, his tenure expiring on thie same date.

It may be necessary to add that although the appointment

(j) When Garcia assumed the chairmanship, he ipso facto re-
signed his position as member; and the appointment of Vi-
sarra to membership could only be for: the
of the term of member (Republic vs. Imperial, supra) up

to June 1962
twi ding his appointment fixed. June 20, 1971 as ex-

piration thereof.
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of the chairman or of the member (subsequent to those origlnal-
Iy in the forties) is for a term of
nine years, his tenure can not extend beyond the fixed term for
the position he is supposed to occupy(l) m the !lxed line of suc-
cesslon we have d with the
evident intention of the pertinent Consmutwnal provisions.

Wherefore, in line with the foregoing considerations this
quo warranto proceeding should be and is hereby dismissed.
No costs.

Padilla, Labrador, and Regala, JJ., concurred.
BAUTISTA ANGELO, .l., concurring:

The Presi Cesar in 1962 a member
of the Commission on Elections to fill the position left vacant
by Genaro Visarra whose term expired in June, 1962, in keeplng

And when Borra was appointed, he filled the line _vacated. -by
Garcia in 1962, whose term will expire in 1971. Consequently,
he avers that there was no vacancy to which Miraflor could
have been appointed and, hence, his appointment is void. Mr.
Justice Reyes predicates his opinion on the constitutional pro-
vision that a member “shall hold office for a term of nine years
and may not reappointed.”
The issue raised by Mr. Justice Reyes has already been
d and in i Party. et al. v.
Vera,? wherein the appointment of Vicente de Vera, thén As-
soclate Commissioner, to Chairman of the Commission, was im-
pugned as invalid on the ground that it was made in violation
of our Constitution. This Court, under the pen of former Chiel
Justloe Moran, while it held it was not a proper subject for de-
because it was raised not in a petition for quo war-

with the ruling laid down by this Court in Republic v.
This ruling is to the effect that subsequent appomtrnents to be
made after the’ first b inted in the C who
were to hold office with a staggering difference of three years
from each other as required by, our Constitution can only be for
the unexpired portion of the term of the predecessor of the ap-
pointee in order to prevent a President from making more than
one appointment during his term of office to the end that the
member may preserve and safeguard his freedom and. impartial-
. ity in the performance of his duties. Thus, we declared therein
"that “any vacancy due to death, resignation or disability before
the expiration of the term should be filled only for the unex-

pired balance of the term” as otherwise “the regularity of the.

intervals between appointments would be destroyed, and the
. evident purpose of the rotation (to prevent that four-year ad-
ministration should appoint more than one permanent and reg-
ular C i ) would be
In thc deliberation of said case, and in the written opinion
in d the view that,
while this purpose is plausible if only it can be carried out to
the letter, because it would indeed free the members from ex-
traneous influence and would give them an untrammelled frée-
dom in the performance of their duties, experience however has
shown that it Is impracticable as it has never been observed
either by the Chief Executive or by Congress. An analysis of the
appointments heretofore made to fill vacancies in the member-
ship of the Commission will bear this out. The Chief Executlve,
in filling the vacancies in the positions held after the mem-
bers first appointed, has always extended appointments for a
term of nine years, never for the unexpired period, and these
appointments have always met the sanction of Congress. Only
that their tenure was limited by judicial fiat to the unexpired
term to conform to the spirit of the rotation system. I then
concluded that if the rotation system can not be maintained
because of unavoldable human factors that may supervene, such
as death, resignation, or disability in any form, that system
should not be allowed. to stand against the clear purpose of the
Constitution of giving to every subsequent appointec a term
of office of nine years. But this opinion was ruled out. Hence,
the President, following the ruling of the majority, extended an
appointment to Miraflor as already adverted to.

. But Mr. Justice Reyes, (J.BL.) the writer of the majority
opinion in the lmperial case, a dissenter in the present, advances
now the theory that the appointment of the then member Gau-
dencio Garcia in 1960 to the post of Chairman of the Commission
was null and vold for being in of our C jon with

ranto, but in one for prohibition, nevertheless, categorically
stated that “the majority deems it advisable to also express its
views” on the matter. And after analyzing the pertinent pro-
visions of our Constitution.? the Court said; “It must be no(.Ioed
from this p il against:

comes as a ion of the that the Commis-
sloners shall hold office for a term of nine years. This imports
that the Commissioners may not be reappointed only after they
have held office for nifie years. Reappointment is not ‘prohi-
bited when a Commissioner has held office only for, say, three
or six years, provided his term will not exceed nine years im all.

.x x x It may then be sald as a fair Interpretation of the Consti-

tution that reappointment may be made in favor of a Commis-
sioner who has held office for less than nine years, provided
it does not the a new 'every
three years, and provided further that the reappointee's : term
does not exceed nine years in all.” (Bold supplied) Blu&oral-
ing further on the matter, the Court continued:

“It is that the i against reap-
pointment applies not only to the Commissioner . appointed
for nine years, but also to those appointed. for a shorter périod,
because the reason underlying the prohibition is equatly ap-
plicable to them. the prohibition being, according to this theo-
ry, intended to prevent the C i from being exposed
to improper influences that are apt to be bwuuht 10 bear
upon those for Itis, h doubt-
ful whether this is: fully
justified and supported by the wording of the Constitution.
As above staled. the language of the Constitution does not

that the i against:reap-
pomtmem applies not only to Commissioners who have held
office for nine years but also to those appointed for a lesser
term. Upon the other hand, reappointment is not the..only
Interest that may affect a commissioner’s independence, for
he may also aspire to another position in the Government
that is higher and better paid, and that also may affect his
independence. And it Is perhaps useless to prohibit.reap-
pointment to the same office if appointment to higher.and
better paid positions ls not at the same dme prohibited. This,
apart from the ion that pp is not al-
together disastrous. -.A Commissioner, hopeful of reappoint-
ment may strive to do good. Whereas,.without that hope or
other hope of ial reward, his i may decline
as the end of his term approaches and he may even lean to
abuses if there is no higher restrain in his moral character.

the result that he never left his line to pass to that of Carag
and that the one who lawfully filled Carag’s line was Visarra.

2. 47 0.G, 2375,
3. "‘l‘here shall be an independent Commission on Elections
a Chairman and two other Members to be appoint-

So, he concludes, Visarra who was d in 1960 inued
the line of Carag whose term of office will expire only in 1968,

) If the. vacancy is due to death, resignation or disability, the
appointment can only be for the unexpn red balance of the
term. (Republic- vs. Imperial, supra.)
1. 51 0.G., 1886.

Page 180 ¢

LAWYERS -JOURNAL

ed by the Presldent with the consent of the Commission on Ap-
pointments, who shall hold off‘ce for a term of mne years and
may not be of the

first appointed, one shall hold otﬂce for nine years, annther for
six years, and the third for three years. The Chairman and the
other Members of the Commission on Elections may be remov-
ed from office only by lmpeachment in the' manner provided in
this Constitution.”
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Moral character is no doubt the most effective safeguard
of independence. With moral integrity, a commissioner will
be independent with or without possibility of reappointment.
‘Without moral integrity, he vnll not be independent no mat-
ter how ic the p on might
be. That prohibition is sound only as to a Commissioner
who has held office for nine ycars, because after such a
long period of heavy and taXing work, it is but falr that
the venerable Commissioner be given either a rest well
earned or another honorable position for a change.”
I am not in accord with the view that the ruling in the
Vcra case, supra, is not a binding pmcedent on the valldxty of
Garcia’s ion from A C: to
Chmrmn of the Commission for the reason that the same only
finds support in the votes of four justices because two others
merely concurred in the result for, as already stated, on this is-
suc, the Court clearly stated that “the majority deems It advis-
able to also express Its views”, and the justices who concurred
in the result did not elaborate on how they arrived at that
conclusion. Morcover, to hold that the promotion of an Asso-
ciate Commissioner to Chairman is banned by the Constitution
merely by judicial fiat would be to relegate a member forever
to his position as such without hope of enjoying the privileges

- incident to the chairmanship while giving a premium to an out-

“sider who may be less deserving except probably his polltieal
the

ascendancy because of his lack of i

security of tenure of the incumbent. But my opinion was over-
ruled by the majority and the same is now the law of the case.
We have no other alternative than to abide by it.

Since the of A C Garcia
to Chairman of the Commission is valid, and the President in
appointing Cesar Miraflor member of the Commisson, vice mem-
ber Genaro Visarra, merely followed the ruling of this Court
in the Imperial case, it is now unfair to declare that he acted
improvidently in doing so. For these reasons, I vote with the
majority.

MAKALINTAL, J: concurring:

I vote with the majoruy for !.he dismissal of the petition
on the h of R v. ial, 61 O.G. 1886, and
Nacionalista Party et al v. Vera; 85 Phil. 126. It appears to
me that those cases have quite clearly established the theory
that the position of Chalrman of the Commission on Elections
is distinct from that of each of the two members; that the
three positions carry their own respective terms of nine years,
staggered In such a way that they begin and end at three-year
intervals; and that if a Commissioner is promoted to the chair-
manship he vacates his old position and gives up the term per-
taining to it, and assumes the new position of Chairman, with
its own term, subject fo the limitation that his entire tenure
in both capacities shall not exceed nine years. Thus in the
Vera case 1t was held that when Commissioner Vicente de Vera

on

of that delicate and important position. Be that as it may, '

we now re-affirm that opinion which to us appears just, fair
and sound. Its eﬂect is to stimulate hard work, greater zeal
and i for a in .the hope that his ef-
forts would day be with a The con-
trary would relegate him to apathy, mdlﬂexenee, hopelessness
and inaction. It is never a good policy to stultify one’s legi-
timate ition to b and

Chairman to succeed the former incumbent, Jose
Lopa Vito, who had died in office in 1947, such appointment
could legally be only for the unexpired portion of Lopez Vito's
term, which was up to June 20, 1950. This notwithstanding the
fact that the term of the position of Commissioner to which
Vera was originally appointed was from June 1944 to June 1953.

In the light of the foregoing precedents, I believe that
when Commissioner Gaudencio Garcia was promoted to the

1 am also not in accord with the view that the app .
of Associate Commissioner Garcla to Chairman of the Commis-
sion constitute an increase in salary which is prohibited by the
Constitution which decrees that the salarles of the members
“shall be neither mcneued nor diminished during their term
of office.” This ion can not to mean that
it an iate C is inted to Chai of the
Commission he cannot be given the salary prescribed for the lat-
ter. The prohibition merely means that during their incumbency
their salaries can neither be Increased nor d:minlshed by Congress
thereby i their and As aptly
expressed by Mr. Justice Reyes, “The plain purpose of (!his safe-
guard) is that the C once i and
should be free to act as their conscience demands, without fear
of retaliation or hope of reward; that they should never feel
the inducement of either the stick or the carrot. For only the
man who has nothing to fear and nothing to expect can be

i truly i * If the of an Asso-
clate Ci to Chai of the C is legally
feasible as abovestated. no plausible reason is seen why the re-
ception by him of the salary prescribed for the latter position
would be unconstitutional.

Much stress Is laid by Mr. Justice Barrera that if the appoint-
ment of Miraflor is sanctioned the effect would be to give to
the President the privilege of appointing two members, if not
more, during his term of office which is contrary to the intent
of the Constitution. But who should be blamed if such predica-
ment should happen? Can it be helped if such is the inexorable
rule of nature? This is the danger I envisioned when in the

case I ad ted the of the staggering term in

the issi and the adoption of the rule as
in our C: that be

made always for a full term of nine years. If that rule is

adopted there would be less occasion for the danger now dreaded
by the minority to happen, while we would strengthen the
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of the C in May 1960 to succeed Jose
P. Carag, who had retired in 1959 upon the expiration of his
term, Garcia vacated his old position and assumed that of Chair-"
man, as did Vera years before. That being so, the only posi-
tion to which petitioner herein, Genaro Visarra, could be appoint-
ed was that formerly occupied by Garcia, the term of which
would expire in June 1962. I cannot subscribe to the propo-
sition, advanced in the dissent, that when Garcia became Chair-
man the term pertaining to that position — which was from
1959 to 1968 — was left dangling, so to speak, to be enjoyed
by Visarra in his capacity as mere member.

But, the dissent continues, Garcia’s promouon was null and
void because it was violative of the
against reappointment (Art. X, Section 1), and if it was null
and vold, then petitioner Visarra was validly appointed for
the nine-year term (until 1968) pertaining to the position left
by Chairman Carag in June 1959. I do not think it proper or
tlmely, in the present case, to inquire into and decide the cons-
ity of the i of Garcia. It is not one of the
issues raised by the parties, Garcia is not a respondent, indeed
had already retired from the service when the petition here
was filed; and whatever might be said on the point could be
nothing but obiter dictum, unduly relied upon to support an
opinion in favor of a party who does not contest such appoint-
ment. By the same token, I do not find it necessary to concur,
for purposes of the instant petition, in any categorical a!ﬂrma-
tion of the validity of the p fon of a Ci i to
Chairman although the quesuon seems to have been set at rest
by the Vera case. However, since Garcias appointment as
Chairman has not been successfully challenged in a proper quo
warranto case against him, it retains the presumption of validity.
The least that can be said is that he was a de facto Chairman
during his incumbency; the term of which position could not
have been on herein i by the very same ap-«
pointing power. It would be unreasonable to assume ‘that the
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President, in promoting Garcia, thought in this wise: that his
appointment being null and void anyway, he neither filled the
vacancy left by ex-chairman Carag nor assumed the term there-
of — from 1959 to 1968 — for which reason, therefore,
they were given to Visarra instead albeit only as Commissioner.

The separate dissenting opinions of Justice Concepcion, J.B.L.
Reyes, Barrera, Paredes and Dizon will be published in the
forthcoming July issue of this Journal.

II
Eloy Prospero, plaintiff-appellee vs. Alfredo Robles, et al,

defendants-appellants, G.R. No. L-16870, May 31, 1963. Dizon, J.

i, RELIEF FROM JUDGMENT; LACK OF ALLEGATIONS IN
PETITION OF FACTS CONSTITUTING NEGLIGENCE, MIS-
TAKE OR ABANDONMENT.—The mere allegation made by
appellants in the petition for relief from judgment that the
default was due to the gross negligence or mistake and/or

of their att: , without stating the facts
that constitute such negligence, mistake, or abandonment,
is not legally sufficient to justify the granting of the relief
provided for in Rule 38.
2. ID.; AFFIDAVIT OF MERIT; IT MUST CONTAIN FACTS,
N WHICH WOULD CONVINCE THE COURT THAT AG-
GRIEVED PARTY HAS MERITORIOUS CASE.—It has been
repeatedly held that, to merit petition for relief from judg-
ment, it is not sufficient to allege that the aggreived party
has good and strong evidence to support his case, this being
clearly a mere conclusion. The affidavit of merit required
by the rules must contain and submit to the court such
facts as would probably convince the latter that the .ag-
grieved party has a meritorious case.

3. JURISDICTION; INJUNCTION; ISSUANCE OF WRIT PRO-
PER TO ENJOIN PICKETING WHERE EMPLOYER-EM-
PLOYEE RELATIONSHIP NO LONGER EXIST.—Appellants
claim that the lower court erred in assuming jurisdiction
over v.he case and issuing a writ of mjum:non against them,

that is a legt of freeds
of speech and can not be in labor d HELD:

der of default, proceeded to receive the evidence of appellee
and decision as follows: -

“WHEREFORE, this Court hereby renders judgment or-
dering the defendants to pay jointly and severally to the
plaintiff the sum of:

‘(1) P1,000.00 for his pecuniary loss due to the injury

to his good will and patronage;

‘(2) P1,000.00 as moral damages;

‘(3) P1,000.00 as attorney’s fees; and

‘(4) Costs.

“Finally, the Court hereby orders the defendants, Alfredo
Robles, Ignacio Loyola, Emilio Magcalos, Lucio Bersamin and
Andoy “Doe,” singly and en masse, Including their attorneys,
representatives, agents and any other person or persons as-
sisting them, to refrain from ishing picket
lines in and around the premises and/or places where the
plaintiff may perform professional musical services.”

On October 26, 1959, appellants, this time through Atty. Ed-
gardo Diaz de Rivera, filed a verified motion for new trial, al-
leging that their failure to answer the complaint was die to
accident, mistake or the exXcusable negligence of their former
counsel, Atty. Aurelio S. Arguelles, Jr., and alleging further that
the decislon and the writ of injunction were against the law.
The court denied this motion on December 2, 1959 on the ground
that it was not supported by any affidavit of merit nor did it

‘allege facts sufficlent to constitute a ground for rellef from a

final judgment. The order of denial further stated that appellants
had no standing In court because the order of default entered
against them had not been set aside.

On January 8, 1960, appellants filed a petition for relief
from judgment, verified by appellant Robles who, in a séparate
affidavit, alleged that he was the president of the Philippine
Musicians Guild, a registered labor union; that he was one of
the defendants in the case; that they were declared default be-
cause their former lawyer, Atty. Aurelio S. Arguelles, Jr., failed
to file their answer to the complaint and that because of his
“mistake or , the rights of "his
clients had been prejud.lud that had they been able to present

The only trouble with this contention is that the lower coun
made an express finding — which can not now be revi

id the d against would have
been different.

— that, at the time of the plclutmg, there was totally no
twe plaintiff and appellants
and the actmn was merely an ordinary one for damages and
and a restraining order.
DECISION

Eloy Prospero filed the present action on January 30, 1959,
to recover damages and obtain a writ of injunction against ap-
pellants. The preliminary writ was issued upon his filing a bond
in the sum of P1,000..

On February 18, 1959, appellants, represented by Attys. Bel-
tran and Lacson, filed a motion to dismiss the complaint, but
the same was denied for lack of merit. The order of denial re-
quired them to file their answer — presumably within the usual
reglementary period after service of summons — ‘“the penod
to be from the ifi of this court.”

On May 16, 1959, appellee filed a mnotion for default, but
the same was denied on the ground that, according to
the record, appellants’ period for the filing of their answer had
not yet expired.

On May 20, 1959, appellants filed a motion for the reconsi-
deration of the order denying their motion to dismiss, but the
same was denied on May 23 of the same year. Notice of this
order was received by appellants on the 29th of the same
month.

On July 8, 1959, appellee filed a second motion for default
alleging, among other things, that, up to that time, appellants
had not filed their answer. As this allegation was found sub-
stantiated by the record, the court entered the corresponding or-
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d the petition, and on February 8,
1960, the court denied the same firstly, because it was filed out
of time, and secondly, because it did not rely on any ground
sufficient to meet any of the reglamentary requirements.

The present appeal from the order last mentioned is without
merit.

As the lower court held, the petition for rellef was - filed
out of time. Appellants admit that they had knowledge of the
order and decision by default rendered against them since Octo-
ber 21, 1959. It Is clear, therefore, that the petition for relief
filed on January 8, 1960, or seventy-nine (79) days after ap-
pellants knew of the order and decision by default, came too
late — beyond the period of sixty (60) days provided for: in
Rule 38, Rules of Court. -

Moreover, nelther their motion for new trial nor the pet_mon
for relief was supported with any affidavit sufficient in form
and substance to prove even one of the grounds provided for in
Rule 38 of the Rules of Court, nor to show that appellants have
a good and meritorious defense.

The mere ion made by in the petition for
relief that the default was due to the gross negligence or mistake
and/or of their , without stating the facts
that such i mistake, or  abandon-
ment, is not legally sufficient to justify the granting of the re-
rief provided for in Rule 38. Likewise, it has been repeatedly
held that, to merit the relief, it is not sufficlent to allege that
the aggrieved party has good and strong evidence to support
his case, this being clearly a mere conclusion.. The affidavit
of merit required by the rules must contain and submit to the
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court such facts as would probably convince the latter that the
aggrieved party has a meritorlous case.

Lastly, appellants also claim that the lower court en-ed in
assiiming jurisdiction over the case and issuing a writ of in-

permit to said applicant.

Under date of January 22, 1957, the Executive Secretary,
through the Provincial Governor of Rizal, sent a communication
to the mayor, informing him that according to the records in

junction against them, claimi that is a I

exerclse of freedom of speech and can not be enjoined in labor
disputes. The only trouble with this contention is that the
lower-court made an express finding — which can not now be re-
viewed — that, at the nrne of the picketing, there was totally
no plaintiff and

his ( y's) office, there were two buildings within 200
meters from the cabaret, which were being rented for school
purposes, and which made the operation of sald amusement
place violative of Republic Act No. 1224. The mayor was thus
enjomed to revoke the permit he had issued.

and the action was merely an ordinary one for damages and a
restraining order.

WHEREFORE, the order appealed from is affirmed, wnlh
costs.

Bengzon, CJ.. Padilla, Bautista Angelo, Concepcion, J.B.L.
Reyes, Regala, and Makalintal, JJ., concurred.

Labrador and Barrera, JJ., took no part.

ur .

Vicente vs. Maximo Estrella, et al,
respondents, G.R. No. L-15927, April 29. Regala, J.

1. CABARET; LIMITATION OF lTS ESTABLISHMENT — A
cabaret cannot be and at a
distance of less than 200 meters from public schools. (Sec. 1,

. Rep. Act 938 as amended by Rep. Acts 979 and 1224).

2. .“CHAPEL”; DEFINED. — A “chapel" xs a small house or

i place of ;5 A
than a parish or cathedral chur

3. “CHURCHES”; WHAT DO THEY INCLUDE. — When the law
.speaks of “churches” it includes all places suited to regular
religious worship. In 7 words and Phrases 199, it is described
.as a “place where persons ble for ip.”
(citing .Stubbs v. Texas Liquor Control Board, Tex. Cir. Appl.

. .-166 S.W, 2d. 178, 180.)

4. CHAPEL; WHEN IT WOULD NOT FALL UNDER CATEGORY
OF A CHURCH. — In a chapel where there is no regularity
in the holding of religious services, would not fall under the
category of “churches” as contemplated in the law.

5. ID.; CHURCHES; ESSENTIAL CHARACTERISTIC OF A

CHURCH.—In fact, chapels are churches; only that they may
be smaller than, or subordinate to, a principal church. The
essential characteristic of a church, is the ‘of the

“other’

lying to the of the Secretary,

the mayor asked for reoonslderatmn of the order, alleging that

g to an d by a i created

by the municlpal council of Makati, the classroom annex which

used to be near the site of the cabaret had already been tran-
sferred to a far away barrio.

Subsequently, however, the governor of Rizal again addressed
a letter to the mayor stating that according to a survey con-
ducted by his office, the cabaret in question is located 191.50
meters from the F. Benitez Elementary School Annex, 37.30
from a Catholic chapel and 178 meters from a chapel of the
Iglesia nl Kristo. Likewise, the mayor ‘was enjoined to comply
with the di of the E:

Accordingly, the mayor sent a letter eo Marlellno, ordering
him to close the cabaret in question. But instead of complying,
Martelino, on April 2, 1957 filed with the Court of First Instance
of Rizal a petition for ition with i
praying that the mayor’s order of closure be declared null and
void for having been issued without or In excess of authority
or with grave abuse of discretion, and that the mayor be or-
dered to refrain from enforcing said order. As prayed for, a
preliminary writ was issued before trial. .

The Court of First Instance found that, although there was
no school within 200 meters from the questioned cabaret, there
were two chapels therein. Said oourt, t.herefore, dismissed the
petition and dissolved the p holding ' that
the establishment of petitioner's cabaret is in violation of M
public Act No. 1224.

The petitioner appealed to the Court of Appeals but thot
court certified the case to us, finding no factual question in-
volved. The certification, however, contains a very clear recital
of the facts. .

The provision of law that meets interpretation is Section 1

place of rellgious services held with regularity, and not the
‘size of the bullding or of the congregation that assembles
‘therein.. The fact that these two buildings in question are
called “chapel” in no way alters the case (See Delgado, et
‘al. v. Roque, et al,, G.R. No. L-8260, May 27, 1955)
6. ID.; ID;; A CHAPEL 1S CONSIDERED A CHURCH.—Ir the
"' Delgado, et al, v. Roque. et al.,, GR. No. L-8260, May 27, 1955,
_it was held that the so-called chapel of the Seventh Day
Adventist in Sta. Cruz, Laguna, which is located near a pro-
‘posed cockpit, is considered a “chur¢h” within the meaning
of the law involved in this case.
‘DECISION
This is an appeal from a decision of the Court of First In-
stance of Rizal d:smxssmg the petmon of Vicente Martelino for
ition with ion in Civil Case No. 4502.
The facts are undlspubed On April 1, 1956, the Municipal
Council of Makati, Rizal, by Resolution No. 94, approved the ap-
plication of Vicente Martelino to redpen the Tropical Night Spot
cabaret located in Constancia street of said municipality.l Pur-
suant thereto, the Mayor of Makatl issued the corresponding

'Reopening of the same Troplcal Night Spot was also de-
nied by the decision of this Court in Provincial Governor of Ri-
23], et-al. v. Hon, Demetrio Encamaclon, et al, GR. No. L-7282,
Nov. 29, 1954 for 'the reason that it stands less than 500 meters
from public’ schools. - (The distance, as’ ﬁow pmded in the
law, amiended, 152200/ meters:)es-s < ok
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of Republic Act 938, as' amended by Republic Acts 979 and 1224,
which reads: : ’
“Section 1. The Municipal or City board or council of

each chartered city and the municipal council of each mun-
icipal district shall have the power to regulate or prohlbn
by ordinance the and
of nightclubs, cabarets, dancing schools, pivxhons, oockpns.
bars, saloons, bowling alleys, billard pools, and other snni-
lar places of within its i
Provided, however, That no such places of amusement men-
tioned therein shall be established, maintained "and/or
operated within a radius of two hundred-lineal meters in the
case of night clubs, - cabarets, pavilions, or other similar
places, and fifty lineal meters in case of dancing schools,

- bars, saloons, billiard pools, except cockpit the distance of

which shall be left to the discretion of the municipal or city
board or council from any public bulld.mg. schools, hospi-
tals and x X x” ( )

. The only issue in this appeal is whether or- not the two
chapels, which are located wlthin a radius of 200 meters to the
cabaret In may be within the mean-
ing of the above quoted section of the law.

Petitioner argues that Republic Act 1224 speaks of “churches

and not “chapels,” and following the principle of statutory con-

unius est excluslé alterlus, the word “churches”

should not be taken to-include ‘cliapels. Petitioner ‘further-states
that there is a sharp -difference betwseh ‘clrurcht dndr chapel
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We do not agree with petitioner.

As appearing in Webster's Third International Dictionary,
“chapel” is defined as follows:

%1, (a) small house or subordinate place of worship;
A Christian sanctuary other than a parish or
cathedral church.

(b) a church subordi to and d ds on the
principal parish church to which it is a sup-
plement of some kind.

“2. A private place of worship.’

(a) a building or portion of a building or institu-
tion (as a place, hospital, prison, college) set
apart for private devotions and often also for
private religious services.

(b) a room or recess in a church that often con-
tains an altar and is separately dedicated and
that is designed especlally for meditation and
prayer but is :omellmes used for small religious
services.

XX Xxx”

We believe that when the law speaks of “churches” it in-
cludes all places suited to regular religious worship. In 7 Words
and Phrases 199, it is described as a “place where persons reg-
ularly assemble for worship. (citing Stubbs v. Texas Liquor
Contro] Board, Tex. Cir. Appl. 166 S.W. 2d. 178, 180.)

There is no question that a chapel is also a place of .wor- '

ship, but, of course, there are chapels where religious services
are not held regularly, as in Webster's definition 2 (a) and
(b) above stated. Undoubtedly, those kinds of chapel, where
there is no regularity in the holding of religious services, would
not fall under the category of “churches” as contemplated in the
law.

The two chapels in question are, as found by both the Court
of First Instance and the Court of Appeals, intended for .the
holding regularly of religious services. It appears that the
Iglesia ni Kristo chapel, although alleged to be located on a
borrowed lots, has its own pastor and services are held there
regularly until a permanent one is built. The Catholic chapel,
on the other hand, although formerly only a sort of camallg in
1947, has been improved since then by the townspeople and has
now a galvanized iron roofing, wood sidings and cement foun-
dations. Before 1954, the people, every now and then, used to
invite the parish priest of the town to hold mass there, Begin-
ning that year, however, thru the initiative of members of the
Catholic Action, mass has been celebrated there every Sunday
and on special occasions.

The above descriptions reveal no serious difference between
the chapels in question from a church. In fact, they are churches;
only that they may be smaller than, or subordinate to, a prin-
cipal church. The essential characteristic of a church, as al-
ready explained, is the devotion of the place to religious serv-
Ices held with regularity, and nét the size of the building or of the
congregation that assembles therein. The fact that these two
buildings in question are called “chapel” in no way alters the
case (Sec Delgado, et al. v. Roque, et al, GR. No. L-8260, May
27, 1956.)

In the Delgado, et al. v. Roque, et al. case, supra, this Court
has held that the so-called chapel of the Seventh Day Adven-
tist in Sta. Cruz, Laguna, which is located near a proposed cock-
pit, is considered a “church” within the meaning of the law
involved in this case.

In view of the the d from is
hereby affirmed. Costs agllnsl the petitioner.
By B; lo, Labrador, C Bar-

Angel
ra, Paredes, Duou and Makalintal, JJ., concurred.
Pudillaudm-.ll.l.,u.,\ookmm
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MARVIN G. ELLIS, et al. petitioners, vs. REPUBLIC OF THE
PHILIPPINES, oppositor-appellant, GR. No. L-16922, April
30, 1963, Concepclon. J.

1. ADOPTION; NON-RESIDENT ALIENS CANNOT ' ADOPT A
FILIPINO CITIZEN.—Petitioners who are citizens of the
United States cannot adopt a citizen of the Philippines.
(Art. 316(4), Civil Code).

2. ID.; ID.; PROCEEDINGS IN REM; COURTS MUST HAVE
JURISDICTION OVER THE PARTIES AND PERSONAL
STATUS OF PARTIES.—Petition for adoption is a proceed-
ings in rem, which no court may entertain, unless it has
jurisdiction, not only over the subject matter of the case
and over the partles, but, also, over the res, which is the
personal status of the person to be adopted as well as that
of the petitioners.

3. ID.; ID.; JURISDICTION OVER A NATURAL PERSON DE-
TERMINED BY THE LATTER'S NATIONALITY.—Our Civil
Code (Art. 16) adheres to the theory that jurisdiction over
the status of a natural person is determined by the latter's
nationality. Pursuant to this theory we have jurlsdiction
over the status of Baby Rose, she being a citizen of the
Philippines, but not over the status of the petitioners, who
are foreigners.

4. ID.; ID.; PERSONAL STATUS IS SUBJECT TO THE JURIS-
DICTION OF DOMICILIARY LAW.—Under our political law,
which is patterned after the Anglo-American legal system,
we have, likewise, adopted the latter's view to the effect that
personal status, in general, is determined by and/or subject
to the jurisdiction of the domiciliary law (Restatement of
the Law of Conflict of Laws, p. 86; the Conflict of Laws of
Beale, Vol. I, p. 305, Vol. 1I, pp. 718-714). This, perhaps,
is the reason why our Civil Code does not permit adoption
by non-resident aliens, and we have consistently refused to
recognize the validity of foreign decrees of divorce — re-,
gardless of the grounds upon which the same are based —
involving citizens of the Philippines who are not bona fide
residence of the forum, even when our laws authorized
absolute divorce in the Philippines.

5. ID.; ID.; PHILIPPINE COURTS HAVE NO JURISDICTION
OVER NON-RESIDENT ALIENS WHO ARE PETITIONERS
IN ADOPTION CASE.—Inasmuch as petitioners herein are
not domiciled in the Philippines — and, hence, non-resident
aliens — we cannot assume and exercise jurisdiction over
their status, under either the nationality theory or the dc-
micillary theory. In any event, whether the above-quoted
provision of said Article 335 of the Clvil Code is predicated
upon lack of jurisdiction over the res, or merely affects the
cause of action, we have no authority to grant the relief
prayed for by petitioners herein, and it has been so held in
Caraballo v. Republic,. L-16080 (April 25, 1962) and Katancik
v. Republic, L-15472 (June 30, 1962).

DECISION

Appeal taken by lhe Govemment from a decision of the
Court of First I ing the petition of
Marvin G. Ellis and Glorh C Ellis for the adoption of a Fillpino
baby girl named Rose.

Petitioner Marvin G. Ellis, a native of San Francisco, Cali-
fornia, is 28 years of age. On September 3, 1949, he married
Glorla C. Ellis in Banger, Maine, United States. Both are citi-
zens of the United States. Baby Rose was born on September
26, 1959 at the Calococan Maternity Hospital. Four or five days
latter, the mother of Rose left her with the heart of Mary
Villa — an institution for unwed mothers and their babies —
stating that she (the mother) could not take care of Rose
without bringing disgrace upon her (the mother’s) family.

Being without issue, an November 2, 1059, Mr. and Mrs.
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Ellis. filed a petition wnh the Court of First Instance of Pam-
panga,.for the ad of the joned baby. At the
time:of the hearing of the petition on January 14, 1960, peti-
tioner Marvin G. Ellis and his wife had been in the Philippines
for three (3) years, he being assigned thereto as staff sergeant
in the United States Air Force Base, in Angeles, Pampanga, where
both lived at that time. They had been in the Philippines before,
or, to be exact, in 1963.

The ‘only issue in this appeal is whether, not being per-
manent residents in the Philippines, petitioners are qualified to
adopt' Baby Rose. Article 335 of the Civil Code of the Philip-
pines, ‘provides that:

-*“The following cannot adopt:

x x x x
(4) Non-resident aliens;"”
x x x x

Thls legal provision is too clear to require interpretation.
No maner how much we may sympathize with the plight of
Baby Rose and with the good intentions of petitioners herein,
the law leaves us no choice but to apply its explicit terms, which
wnqluhﬁed.ly deny to petitioners the power to adopt anybody in
the Phll:ppmes

In this connection, it should be noted that this is a proceed-
ings in rem, which no court may entertain, unless it has juris-

diction, not only over the subject matter of the case and over’

the parties, but also, over the res, which is the: personal status
of Baby Rose as well as that of petitioners herein. Our Civil
Code (Art. 15) adheres to the theory that jurisdiction over the
status of a natural person is determined by the latter’s nation-
ality. - Pursuant to this theory, we have jurisdiction over the
status:of -Baby Rose, she being a citizen of the Philippines, but
not over the status of the who are gn Under
our political law, which is after the Angle i
legal system, we have, likewise, adopted the latter’s view to' the
effect . that personal status in general, is determined by and/or
subject to the jurisdiction of the domiciliary law (Restatement
of the Law of Conflict of Laws, p. 86; The Conflict of Laws by
Beale, Vol. 1, p. 305, Vol. II, pp. 713-714). This, perhaps, is the
reason. why our Civil Code does not permit adoption by non-re-
sident aliens, and we have refused to ize the
alidity of foreign decrees of divorce — regardless of the grounds
upon which the same are based — involving citizens of the
Philippines who are not bona fide residents of the forum,
even when our Laws, authorized absolute divorce in the
Philippines (Ramirez v. Gmur, 42 Phil. 855; Gonayeb v.
Hashim, 50 Phil. 22; Cousine Nix v. Fleumer, 55 Phil. 85; Barret-
.to .Gonzalez vs. Gonzalez, 58 Phil. 67; Recto v. Harden, L-6897
{Nov. 29. 1956]).

Inasmuch as petitioners herein are not domiciled in the
Philippines — and, hence, non-resident aliens — we cannot as-
sume and exercise jurisdiction over their status, under either
the nationality theory or the domiciliary theory. In any event,
whether the above quoted provision of said Art. 335 is predicated
upon lack of jurisdiction over the res, or merely affects the cause
of action, we have no authority to grant the relief prayed for by
petitioners herein, and it has been so held in Caraballo v. Repub-
lic, L-16080 (April 25, 1962) and Katancik v. Republic, L-16472
(June 30, 1952).

WHEREFORE, the decislon appealed from is hereby re-
versed, and another one shall be entered denying the pel,mon in
this case.

Bengzon, CJ., Bautista Angelo, Labrador, Barrera, Paredes,
Dizon, Regala and Makalintal, JJ., concurred.
Padilla and Reyes, JJ. took no part.
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Luz NTA, vs. INTERNATIONAL
HARVESTER COMPANY OF THE PHILIPPINES, defendant-ap-
pellee, G.R. No. L-8198 April 22, 1963, Regala, J.

1. COURT OF INDUSTRIAL RELATIONS; REQUISITES IN
ORDER TO ACQUIRE JURISDICTION OVER CONTROVER-
SY UNDER REP. ACT 875.—In order that the Court of In-
dustrial Relations may acquire jurisdiction over a
in the light of Republic Act No. 875, the following circum-
stances must be present: (a) t.hcre must exist between the
parties an p) or cl must
seek his reinstatement; snd (b) the controversy must relate
to a case certified by the President to the Court of Indus-
trial Relations, as one involving national interest, or must
have a bearing on an unfair labor practice charge, or must
arise either under the Eight-Hour Labor Law, or under the
Minimum Wage Law. In default of any of these circum"
stances, the claim becomes a mere money clalm that comes
under the jurisdiction of the regular courts.” (Bold letters
ours.)

2. ID.; ID.;—A mere claim for reinstatement does not suffice
to bring a case within the jurisdiction of the Court of In-
dustrial Relations. . It is necessary also that the case be one
of the four cases as in the case of
Campos vs. Manila Railroad Co., G.R. No. L-17906, May 265,
1962. Here, a reading of the allegations of the complaint
shows that while plaintiff- seeks her rei e
in the company, nothing is alleged therein to indicate that
plaintiff-appellant’s dismissal from the service amounted to
an unfair labor practice. Neither is it claimed that this is
a case cemﬂed by the President to the Court of Industrial

i interest (Sec. 10, Republic

Act No. 875) or a case arising under the Eight-Hour Labor

Law (Commonwealth Act No. 444, as amended) or the Mini-

‘mum Wage Law (Republic Act No. 602.)

3. ID.; ID.; LABOR CONTROVERSY; WHEN THE COURT OF
FIRST INSTANCE HAS JURISDICTION.—Where plaintiff-
appellant merely seeks her reinstatement with back wages;
the recovery of moral and exemplary damages sufferred as
a result of allegedly mhclous criminal actions filed against
her at the i of llee; the recovery
of her contributions to a pension and savings plan; and the
recovery of the money value of her accrued sick leave, the
Court of First Instance has jurisdiction over the case.

DECISION
This is an appeal from the order dated August 22, 1960 of the

Court of First Instance of Rizal, dismissing plaintiff-appellant’s

complaint on the ground that it had no jurisdiction over the

case. The order was issued during the progress of the trial in
the wake of our ruling in Price Stabilization Corporation v. Court

of Industrial Relations, et al, G.R. No. L-13206, May 23, 1960,

which clarified previous rulings on the jurisdiction of the Court

of Industrial Relations.
The complaint reads:

“COMES NOW the plaintiff, through counsel and for
causes of action against the defendant, to this Honorable
Court, respectfully alleges:

First Cause of Action

“1. That plaintiff is of legal age and a recidznt of San
Juan, Rizal, while the defend is a de
having its principal office at No. 744 Marques de Comillas,
Manila, where it may be served with summons;

“2. That since May 16 1947 plaintiff was employed by

y to the Ti of

the
the defendant company;

“3, That-due to plaintiff's efficient and satisfactory ser-
vxu, her salary has, been perlodlcally mcreued trom P275.00
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in 1947, to 532.00 in July, 1956, the last mentioned amount
.. being her salary up to December 12, 1956;

“4. That on December 12, 1958, without any lawful
cause or i ground wh the
through its presldent, _Paul Wood, verbally informed the
here'in plaintiff that she was suspended from employment,

. and on the following day, she was informed by the defendant
in writing through the same official, that: ‘The effective
date of your suspension is as of 5 P.M., December 12th, 1956,
. and for such further period as is required in completing an
investigation x x x. Final decision as to your employment
will be made after said investigation is completed;’

. “5. That since the date of her suspension, no investi-
gation, as apparently assured in writing by the defendant,
was ever made known to the plaintiff, nor was she informed
of, the company’s final action on her case; it was only after
her attorneys inquired as to the status of her case was she
informed ' in wrmng on June 3, 1957 that her employment
with the def was termi d, ‘effective as of
the date of ion, 5 p: Dx b 12, 1966 ;

“6. That plaintiff’s SIISpe'I'ISIOn and dismissal were both
unlawful, and she is entitled to reinstatement with full pay-
ment of her salary since December 12, 1956 up to the date
of her actual or in the ive, if rein-
statement- is not feasible, to all salaries due to her from

- Detember 12, 1956 up to the date of favorable final judg-
ment in her favor, plus at least one month's severance pay,
as actual damages;

A Second Cause of Action
" 7. That plaintiff mcm-pontes in this cause of action,
{ the all d in h 1to 5
of the preceding cause of action;
. “8. That aware of its unlawful action in suspendmg and
dismissing the plaintiff from her the

. tif’s savmgs under the ‘plan have caused plaintiff' grave
' méral ‘damages of not léss’ than $50,000:00 as - she- nééded
the money very: badly when demand therefor was mide as
her mother was then very ill; plaintiff's mother subsequem-

ly died for lack of much needed funds.
Fourth Cause of Action

“16. That plaintiff's employment with the defendant
company entitled her to regular sick leave with pay which
.can be up to a i period of .72 days;

“17. That plaintiff has not.taken any sick leave, since
the time she was employed by the. defendant and; she -is
entitled to at least 72 days sick leave with pay, or an _amount
equivalent to P1,252.80;

“18. That defendant company has not only suspended
and dismissed plaintiff without lawful and justifiable cause,
but has also withheld plaintiff’s accrued sick leave pay.

ALLEGATIONS COMMON TO .
ALL CAUSES OF ACTION .

“19. That plaintiff has demanded from defenda

i and the p to her of her claims
inabove set forth, but the defendant has failed and

to comply with said demands, .

“20. That to enforce ‘and protect her rights, plaintiff.
was forced to litigate and retain the service of undémlﬁned
counsel with an obligation to pay attorney’s fees in the
sum of P5,000.00.”

The sole issue here is. whether, on the basis of th: lllega—
tions. of the complaint as set forth above, the Court of rst
Instance of Rizal had jurisdiction over the case. .

In dismissing the case, the tral court, citing our detlsions
held that “in an action for the of
of employer and employee because of a wrongful severance, it
is: the Court of Industrhl Relalions and not the Court of First

company abetted and encouraged no less than 27 employees
of the company into filing criminal charges of estafa agalnst

that has
This is not accurate: ‘In Pﬂoe S(ab|l|za!ion Corp. L'
of Industrial Relati supra, We held that — - o

the plaintiff, which criminal charges were
dropped by the Fiscal’s office (Manila) or dismissed by the
courts of justice after trial and hearing;

*'“9, That for such and aid, i lled by
unjustifiable motives, in the prosecution of the herein plain-
1iff, the defendant company is liable to the herein plaintiff
for moral and exemplary damages in the sum of P50,000.00;

Third Cause of Action

“10. That plaintiff mcorpora!es m this cause of action,
by refa the d in hs 1, 2
and 3 of the First cause of action;

" “Il. That in Jnly, 1952, a pension and savings fund
plan was i di b em-
ployees were i il a certain of
their salary to a saving and trust fund and plaintiff herein
became a member of said ‘Penslon and Savings Fund of the

Harvester Cs of the Philippines;’

“12. That as of December, 1956, plaintiff had a total
savings benefit of not less than P1,440.00 which, under the
terms of the plan, would be returned to hzr wlth mteml
plus a ge of the Ci 'S
to not less than 25% upon termination of her services prior
to retirement;

. “13. That the defendant company, in utter bad faith
‘and in gross violation of the terms of the pension and
savings funds, forwarded and forced upon the plaintitf the
sum of only P20.46;

“14. That plaintiff is entitled to her actual savings be-
nefit which should not be less than P1,440.00, plus a per-
“centage of the s to mot
less than 25%;

“15. That defendant’s viclation of the terms of the
savings and trust fund and oppressive retention of plain-

“Analyzing these cases, the underlying pnncnpl
be noted in all of them, though not stated m express ierms.
is that where the p s still
existing or is sought to be reutablished because of is wrong-
ful severence (as where the p| seeks
the Court of Indust has i over ,an
claims arising out of, or in tion with the emp
such as those related to Minimum Wage Law and the Eight-
Hour Labor Law. After the termination of the relation-
ship and no reinstatement is sought, such claims become
sere money claims, and come within the jurisdiction bf the
regular courts.”

A more recent definition of the jurisdiction of the Court of
Industrial Relations is found in Campos, et al. v. Manila Rail-
road Co., et al, G.R. No. L-17905, May 25, 1962, in which We
held:

“We may, therefore, restate, for the benefit of the bench
. and the bar, that in order that the Court of Industrial Re-
lations may acquire iction over a in. the
light of Republic Act No. 875, the following circumstances
must be present. (a) there rnust exist between the parties
an ploy or must seek
his reinstaument, and (b) the controversy must relate to a
case certified by the President to the C.LR. as one involving
national Interest, or must have a bearing on an unfair labor
practice charge, or must arise either under the Eight-Hour
Labor Law, or under the Minimum Wage Law. In default
of any of these circumstances, the clalim becomes a mere
money claim that comes under the jurisdiction of the reg-
ular courts.” (Bold letter ours.)
A mere claim for reinstatement, lherefoye, does not suffice
1o bring a case within the jurisdiction of the Court of Industrial
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Relatigns. . It. is necessary also that the.case be one of -the. four
enumcrated cases as amplified in the Campos case. Here, a read-
ing of the allegations of the complaint shows that while plain-
tiff-appellant seeks her rei in ‘the , nothing
is alléged therein to indicate that plaintiff-appellant’s dismissal
from the service amounted to an unfair labor practice. Neither
is it ‘¢laimed that thls 1s a case oemﬁed by the President to the
Court @f Industri ional interest (Sec.
10, -Republic Act No. 875), or a case msmg under the Eight-
Hour' Labor Law (Commonwealth Act No. 444, as amended) or
the Minimum Wage Law (Republic Act No. 602.).

. 'For plaintiff-appellant merely seeks her reinstatement with
back wages, the recovery of moral and exemplary damages suf-
fered."as a result of allegedly mahcnous criminal actions filed
against her at the of d 1! the recovery
of her contributions to a pension and savings plan; and the re-
covery of the money value of her accrued sick leave.

The Court of First Instance of Rizal erred therefore in
holding that the case is cognizable by -the Court of Industrial
Relations and In dismissing the case.

WHEREFORE, the order of August 22, 1960 of the said
-Court ‘of First Instance is hereby reversed and the trial court is
dlrected(opmeeedwnh the trial of this case. No costs.

Bengzon, C.J,, Padilla, Bautista Angelo, Concepcion, J.B.L.
Reyes, Paredes and Makalintal, JJ., concurred.

* < 'Harrera and -Dizon, JJ., took no part.

" Peoplé of the Philipplnes, plainf vs. Maximino Plaza,

when in fact and in truth the above-named accused: knew

that the said land above.described was already sold in a

pacto de retro sale dated. July 21, 1953, and later on converted

the same sale into an absolute sale on September 3, 1953

in favor of Felipe F. Paular, did then and there willfully,

unlawfully and feloniously with intent to defraud said Felipe

F. Paular knowing that sald property has been previously

sold to the said Felipe F. Paular in the amount of $400.00,

both accused entered into agreement whereby the said
property above-described was sold by the mused Esperanza’

Ato de Lamboyog and her afe d husband, to his

co-accused Maximino Plaza and falsely represented the same

property to be free from encumbrance, to the damage and
and prejudice of said Felipe F. Paular in the amount of

P400,00 excluding the improvements thereon.

CONTRARY TO LAW: (Art. 316 of the Revised Penal Code).”

Defendant Plaza filed a motion to quash the information on
the grounds that (1) the facts charged do not constitute an of-
fense insofar as he was concerned; (2) that the information
charged more than one offense; and (3) that the criminal liabi-
lity had been extinguished by prescription of the crime. The
court found the first ground to be well taken and dxsmlsnd the
information as against him. Hence this appeal.

A perusal of the lnformaﬁon disclom that it charges the
three with ther and help-
ing one another etc.” to commit the otfense clurged, while at the
same time another portion thereof would seem to imply that
the Lamboyog spouses falsely to their co-d

defendant-appellee, G. R. No. L-18819, March 30. 1963, Dizon, J.

CRIMINAL PROCEDURE; INFORMATION; AUTHORITY OF
‘FHE TRIAL COURT TO ORDER THE FILING OF ANOTHER
INFORMATION OR AMENDMENT OF ONE ALREADY
.FILED~~Assuming that the lower court was right in holding
that the facts alleged in the inf dn not

Plaza, that the property they were ulling lo hnn was
free from — an

that Plaza did not know that the property he was hwlng had
been previously sold to the offended party, Felipe F. Paular.
In view of this, we are of the opinion that the real defect of
the information is not that the fact alleged therein do not cons-

titute a offense but that its allegations, as to Plaza’s

: @ punishable offense, as far as defend: d, the
-ease should not have been dismissed wlth to him,
Instead, pursuant to the provisions of Section 7, Rule 113
of - the Rules of Court, the lower court should have given
the prosecution an opportunity to amend the information.
That under the provisions of said rule the trial court may
order the filing of another information or simply the amend-
.ment of the one already filed is clearly in accordance with
..the settled rule in this jurisdiction (US. vs. Muyo 2 Phil.
177; People vs. Tan, 48 Phil. 877, 880).
L DECISION
. Appeal by the State fram an. order of the Municipal Court of
Butuan- City dismissing the information flled in Criminal Case
No. 2721, as against Maximino Plaza, on the ground that the
facts‘dlleged therein do not constitute a criminal offense.

The i charge Ato de Lam-
boyog, Capl Lamboyog and imino Plaza with estafa,
alleging:-

“That on or about the 6th day of October, 1954, in the
City of Butuan, Philippines, and within the jurisdictlon of
this Honorable Court, the said accused conspiring, coopera-
ting together and helping one another wlth au:used Espe-

Lam-

ranza Ato de L and her h

og and mi: to be the
sole and absolute owners of a real estate situated at Barrio Ba-
amn, Butuan City, covered by Tax Declaration No. 3824 (9949
located at Doot, Barrio Ba-an, Butuan City) more particular-
ly described as follows, to wit:
‘A parcel of agricultural Jand bounded on the North
by Jose Ato, on the East by Ba-an River, on the South
. by Pedro Plaza, and on the West by the Agusan River
contalning an area of 7413 square metels more or, less,,
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par and guilt, are vague.
But even assuming that the lower court was right in holdlng
that the facts alleged in the do not
punishable offense, as far as d Plaza was , the
case should not have been dismissed with respect to him. Instead,
pursuant to the provisions of Section 7, Rule 113 of the Rules
of Court, the lower court should have given the prosecution an
opportunity to amend the information. That under the provi-
sions of said rule the trial court may order the filing of another
information or simply the amendment of the one already filed
is clearly in accordance with the settled rule in this jurisdiction
(U.S. vs. Muyo 2 Phil. 177; People vs. Tan, 48 Phil. 877, 880).
WHEREFORE, the order of dismissal appealed from is hereby
set aside and the case is ordered remanded to the court of
origin for further p. in d: with this decisl
Bengzon, C.J., Padilla, Bautista Angelo, Labrador, Concep-
cion, J.B.L. Reyes, Barrera, Paredes, Regala and Malintal, JJ.;
oo)lcurred. .
/ VII
Sergio F. Magulat, petitioner vs. Jacinto Arcilla, respondents et
al,, GR. No. L-16602, Feb. 28, 1963, Regala, J.
COURT OF INDUSTRIAL RELATIONS; JURISDICTION; NO
JURISDICTION FOR RECOVERY OF BASIC AND EXTRA
COMPENSATION ON SUNDAYS AND HOLIDAYS WHERE
EMPLOYER-EMPLOYEE RELATIONSHIP HAS BEEN TER-
MINATED.—Since, at the tlme of the filing of the complaint
for the recovery of basic and extra compensation for work
done on Sundays and holidays under Section 4 the Eight-
Hour Labor Law (Commonwealth Act No. 444, as amended),
the of the parties had been
terminated and there being no petition for reinstatement, the
clanns of mpondem.s did not come wjthin the jurisdiction

1.
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of the Court of Industrial Relations.

2. ID.; ID.; BROAD POWERS REFERS ONLY TO MATTERS,
CONTROVERSIES OR DISPUTES AFFECTING EMPLOYERS
AND EMPLOYEES.—Section 1, Commonwealth Act No. 103
which respondent invoke, negates their stand for this section
makes it plain that the broad grant of powers to the Court
of Industrial Relations refers only to matters, controversies
or disputes “arlsing between, and/or affecting employers and
employees.”

3. ID.; ID.; REQUISITES TO BE COMPLIED WITH IN ORDER
TO GIVE THE INDUSTRIAL COURT JURISDICTION OVER
A LABOR CASE.—In the case of Campos et al. vs. Manila
Railroad Co., ct al, G.R. No. L-17905, dated May 25, 1962,
it was held that for the jurisdiction of the Court of Indus-
trial Relations to come into play, the following requisites
must be complied with: (a) there musl exist between the
parties an ploy or the clais
must seek his remstatemem, and (b) the controversy must
relate to a case certified by the President to the Court
of Industrial Relations as one involving national interest, or
must have a bearing on an unfair labor practice charge, or
.must arise cither. under the Eight-Hour Labor Law. or under
the Minimun Wage Law. In default of -any of these circum-
stances, the claim becomes a mere money claim that comes
under. the jurisdiction of the regular courts.

DECISION
'l'hu is a petition for certiorari to annul the order of the

Hononble Baltazar M. Villanueva of the Court of Industrial Re-

lations and the resolution of that Court in banc denying a motion

to dismiss filed by petitioner as respondent in Case No. 13-V-

Pang., entitled “Jacinto Arcilla” et al., Petitioners v. Sergio F.

Naguiat, respondent.”

declare the principle set forth in the next preceeding para-
graph as the one governing all cases of this natum.f‘-

Since, at the time of the filing of the complaint, the em-
ployer-employee relationship of the parties had been terminated
and there being no ‘petition for reinstatement, the -claims«3f -
respondents Jacinto Arcilla, et al. did not come wltjlln the
Jurisdiction of the Court of Industrial Relations. R

In their memorandum in lieu of oral argument, l\owcvcr,
respondent ask that we re-examine the doctrine of the Prisco
case. They contend that the Court of Industrial Relations was
created to afford protection to labor and that Section, 1 of
Commonwealth Act No. 103 confers broad powers on the. Court

of Ind “to decide, and
settle all matters, , or di; arising
b and/or affecting emp and 1 or,

X x x and regul the relati b them” of
the exi: of emp P, lati between the
parties. o

There is no merit in the contention. Even Section .1 of the
law, which respondents invoke, negates their stand. . This sec-
tion makes it plain that the broad grant of powers to the Court
of Industrial Relations refers only to matters, controvcrslu or

“arising b nnd/or tfectis

ployees.” X

We find no reason to depart from the ruling in the Prisco
case. The doctrine of the Prisco case has been reiterated in a
long line of decisions.! It is now the rule on the matter. A
restatement of this doctrine is found in Campos, et al.'v. Manila
Rallroad Co., et al, GR. No. L-17905, May 25, 1962, in which
We "held that for the jurisdiction of the Court of Industrial
Relah‘ons to come into play, the following requisites must be

N It appears that respondents were former pl
tioner in his construction b in Angeles, P

of pen-

lied with: (a) there must exist between the parties:on em-

January 8, 1959, they sued petitioner in the Court of Indusu-hl
Relations for the recovery of basic and extra compensation for
work done on Sundays and holidays under Section 4 of the
Eight-Hour Labor Law (Cammonwelath Act No. 444, as amended)
during the period 1956-1957.

. In his answer, petitioner, among other things, questioned
the jurisdiction of the Court of Industrial Relations and raised
the issue anew in a motlon to dismiss which he subsequently
filed, but the Honorable Baltazar M. Villanueva upheld his juris-
diction over the case in an order dated September 19, 1959, re-
lying on our ruling in Monares v. CNS Enterprises, et al., G.R
No. L-11749, May 29, 1959. Petiti moved for

of the order but the Court, sitting in banc, affirmed the disputed
order In a resolution dated December 1, 1959. Hence, this peti-
-tion, petitioner conundmg. among ot.her things, that the Court
of ial Relatl had no juri ion over the case.

While this case was pending, this Court clarified its previous
rulings on the jurisdiction of the Court of Industrial Relations
and held in Price Stabilization Corp. v. Court of Industrial Rela-
tions, et al, GR No. L-13206, May 23, 1960 that —

“Analyzing these cases the underlying principle, it will
" be noted in all of them, though not stated in express terms,
is that where the emp! is still exis-
ting or is sought to be reestablished because of its wrongful
severance (as where the employee seekn reinstatement), the
Court of Ind 1 has j i over all claims
arising out’ of, or in tion with the such
as those related to the Minimum Wage Law and the Enght-
Hour Labor Law. After the ination of their
and no reinstatement is sought, such claims become mere

money claims, and come within the jurisdiction of the regu-.

lar courts.-

“We are aware that in zvcas'es, some statcments imply-
‘ing a different view have been made, but we now hold aund
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ploy ip or the must seek- his: rein-
statement; and (b) the controversy must relate to a caseircerti-
fied by the President to the Court of Industrial Relations as
one. involving natlonal interest, or must have a bearing:on an
unfair labor practice charge, or must arise either under the
Eight-Hour Labor Law or under the Minimum: Wage.Law. In
default of any of these the claim aimere
money claim that comes under the jurisdiction of the rcgular
courts.

WHEREFORE, the Order of September 19, 1959 and the re-
solution of December 1, 1959 of the Court of Industrial Relations
are hereby set aside, without pronouncement as to costs.

Bengzon, C.J., Padilla, Angelo, Labrador, C
Reyes, Barrera, Paredes, Dizon and Makalintal, JJ., conum'ed.

vl

Juan Andan, et al, vs. The

Labor, et al., respondents-appellees G.R. No. L-18556, Mmh

29, 1963, Labrador, J.

DEPARTMENT OF LABOR; REGIONAL OFFICES NO Ju-
RISDICTION. TO CONSIDER MONEY CLAIMS -INCLUDING
OVERTIME PAY FILED BY LABORERS.—In the cases of Coro-
minas, Jr., et al. vs. Labor Standards Commission, et al., G.R.
No. L-14837, Manila Central University vs. Calupitan, L&t al.,

.+ National Development Co. v. Court of Industrial Relations,
et al., G.R. No. L-15422, Nov. 30, 1962; Board of Liquidatois, et
al. v. Court of Industrial Relanons, et al GR. No. L-14366;" Ocl
31, 1962; Cagalawan v. Customs Ca.nteen et al, GR.

16081, Oct. 31, 1961; Sy Huan v. Bautista, et al, GR. No.
16115, Aug. 29, 1961; Cuison v. Gaite, G.R. No. ].16611 March
25, 1961 Elizalde Paint & Oil Factory, Inc. v. Bautlsta, GR. No.

-L-15904, Nov. 23, 1960; Sampaguita Pictures Inc., et al. v. Court
-of Industrial Relanons, et al.,

G.R. No. L-16404 Oct. 25, 1960;
Ajax International. Corp. .v. Saguman, et al, GR. No. 1,-16038,
Oct. 25, 1960; New. Angat-Manila Trans. Co., et al v. CIR, et al.,
GR. No.’ L16289, Dec. 27, 1960.
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G.R. No. L-15483; Wong Chun vs. Carlim, et al, G:R. No. L-
13940 and Balrodgan Co., Ltd. vs. Fuentes, et al., GR. No. L-
15015, jointly decided by the Supreme Court on June 80, 1961,
it was held that the provision of Reorganization Plan No 20-A,
particularly Sec. 25 thereof, granting regional offices of the
Department .of Labor ariginal and exclusive jurisdiction to con-
sider money “claims including overtime pay, is not authorized by
the provisions of Republic Act 997 which creates and grants
power to the Reorganization Commission. For this reason re-

No. L-14837, Manila Central University vs. Calupitan, et al, G.R.
No. L-15483; Wong Chun vs. Carlim, et al, G.R. No. 1.-13940
and ‘Balrodgan- Co., Ltd. vs. Fuentes, et al, GR. No. L-16015
Jjointly decided by the Supreme Court on June 30, 1961, it was
held that the provision of Reorganization Plan No. 20-A, parti-
cularly Sec. 2§ thereof, granting regional ofﬂces of the Deparr-
ment of Labor original and to

money claims including overtme pay, is not authorized by the
provisions of Repubhc Act 597 which creates and grants power

gional''offices 'have been declared in a long line of
\vilhdut Jurisdiction to consider m_ney “claims filed by laborers.
DECISION

'l‘ms is an:appeal from a.judgment of the Court of First

Instance of Bulacan, the Hon. Ambrosio. T. Dollete, presiding, -

dlsmusmg a petmon for prohlbltlon and certiorari filed by pe-
s -against

18, 1954, Ei io Aguir-
re, Fernando Navarro, Eufemio Ituralde, Aurelio de la Cruz, Ela-
dio Fortez, Menandro de Guzman and Ismael Cruz filed thru the

to the Reor - For this reason regional of-
fices have been declared in a long line of decisions without ju-
risdiction to consider money claims flled by laborers. The se-
cond assignment of error is therefore sustained. .

As regional offices of the Department of Labor have no ju-
risdiction to censider claims of the respondents-appellees it is
unnecessary for us to pass upon the first ground of appeal.

the di from is hereby reversed,
the declsi by R Office No. 3 are hereby set
aside and all proceedings thereln in relation to the claims

proyincial fiscal two (2) against A 1
Cruz- and Juan Andan, the herein.petitioners-appellants, docket-
ed ‘as: Criminal Cases Nos. 2099 and 2100 of the Court of First
Instance-of Bulacan, for violation of the Minimum Wage Law
and of the Eight-Hour Labor Law.

-~ After a joint trial the court on September 12, 1958 rendered
judgment finding Asuncion Cruz guilty in both cases and €en-
tenicing. her to pay a fine of P250.00 m each case, Juan Andan
‘was: acquitted in both cases.

‘On* 10, 1958 der filed a com-
plmm for 'unpaid wages against petitioners-appellants with Re-
gional Office No. 3 of the Department of Labor. A motion to
dismiss was filed on the ground of res judicata and for lack of
jurisdiction to try or hear the complaint. This motion was de-
nied by the Hearing Officer. On January 12, 1959, petitioners-
appellants filed a motlon for reconsideration of the order
‘denying their motion to dismiss. The Hearing Officer denied
the miotion for monslderanun After trlal a decision dated
February 17, 1969 was ds the iti here-
in to pay the respondents the sum of P189M00 for overtime
and “‘unpald wages and the sum of P1,890.00 as attorney’s
fees. On April 6, 1959, petitioners-appellants filed a petition for
exterision of time to appeal with the office of the Labor Stan-
dards, Bureau of Labor, which petition was denled in an order
issucd by the respondent Hearing Officer, dated April 6, 1959,
and who at the same time issued an order directing the issuance
of writ of execution.

On Aprll 24, 1959, petmoners med the petition for Certio-
fari- and Py ition with P ion in the Court
of First Instance of Bulacan. In an order dated June 5, 1959,
the sald court dlrecled the issuance of a writ of preliminary in-

the ds from carrying out the de-
cislon of Regional Office No. 3 of the Department of Labor.
‘The writ was issued on August 8, 1950 On January 16, 1961, the
lower court the decisi ing the action. So it
also dissolved the writ of preliminary injunction.

In this appeal appellants contend that the lower court erred
in: ;

’ 1. Holding that the defense of res judicata cannot be avail-
ed of in the di had before Regional Office

against as well as the orders issued by said Regional
Office No. 8 are hereby declated null and void. With costs
against respondents-appellees
Bengzon, CJ., Padilla, . Angelo, C 1 JBL.
Reyes, Barréra, Paredes, Dizon, and Makalintal, JJ., concurred.
Regala, J., took no part.

PR X .

: Tuason & Co., Inc., et al, Plaintiffs-appellees, vs. Ricardo Ba-
loy, defendant-appellant, G.R. No. L-1627, May ‘30, 1963,
Dizon, J.

RELIEF FROM JUDGMENT; LACK OF ALLEGATIONS OF
FACTS IN AFFIDAVIT TO PROVE E(THER FRAUD, ACCI-
DENT, MISTAKE OR EXCUSABLE NEGLIGENCE. — Ap-
pellant’s Motion for Rellef from Judgment is not supported
by the corresponding affidavit of ment and does not allege
any ing of fraud, neg-
ligence to serve as a valid basis of the petmon While the
petitiont for relief was verified, it sets forth no fact or set
of facts, sufficient to constitute one of the grounds for re-
lief under Rule 38 of the Rules of Court. And as the lower
court stated in the appealed order, the petition was not ac-
companied with an affidavit of merit. On pages 12 to 15 of
the Record on Appeal, there appears an affidavit of merit
subscribed by counsel of appellant. HELD: As it
appears printed in the Record on Appeal after
the opposition filed by appellee in which the insufficlency
of the petition for relief was raised because of the absence
of an affidavit of merit to support the same, it may be pre-
sumed that this affidavit was prepared to meet and solve
the situation. It is, however, clearly insufficient to cure thé
defect of the petition, because the allegations of fact made
therein do not prove cither fraud, accident, mistake or ex-
cusable negligence, nor do they show a valid defense in
favor of the party seeking relief.
DECISION
This is an appeal from the order of the Court of First In-
stance of Rizal (Branch of Quezon City) denying appellant’s pe-
tition for relief from a final and executory judgment rendered

No. 3 of the Department of Labor; and
2. Holding that said Regional Office No. 3 had

on D 16, 1959 in Civil Case No. Q-4290.
It appears that on June 7, 1959, appellee flled the above-

to hear and try the complaints filed by the respon-
dents-appellees before it.

On the ion of j of the Oftice No.

3 of the Department of Labor, the Court finds and declares that

said Regional Office has no jurisdiction to hear and try the

complaint -filed -before it by, the appellees. In the cases of Coro-

minas; Jr.; et: al, ys; Labor Standards.Commission,: et al:;, GR.
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d case against 1l to recover possession of a par-
cel of land containing an area of approximately 560 sq. meters,
to have him remove his house and other constructions therefrom,
and to recover the monthly sum of P165.00 as rental from the
date he unlawfully occupied the property m Aprll 1949 until
possession thereof has been filed
his. answer  and,. after trial on "the merlts,, the Ccrurt reﬂdered

(Continued on page '191) R P

‘Page-180



COURT OF APPEALS DECISION

Francisco College, Ine., i vs. G 1! Com-
mamwmmmmm
rity System, respondents, CA-G.R. No. 31020-R, May 24, 1963,

Piccio, J.

1. SOCIAL SECURITY ACT; OBJECTIVES OF THE LAW.—The
Social Security Act has for its fundamental objective, the
protection not only of its employees but also the employers
as well. The law has intended to devise a system which
would enhance and promote free enterprise by providing
for the means, the requirements and the .needs of both
capital and labor. We preceive from its provisions such un-
written law and pohcy as would deny the conversion of the
Act to squeeze from i and, instl-
tutions at any cost irrespective of their ability or inability
to effect such contribution.

2. SOCIAL SECURITY COMMISSION; HEARING CONDUCTED
BY A COMMISSIONER; FINDINGS TO BE REPORTED TO
THE COMMISSION IN BANC; PROCEEDINGS' NOT AD-
EQUATE WHERE EVIDENCE ARE NOT COMPLETB—PG!L
tioner contended that, as far as

this would appear to be a grave abuse of discretion on res-

pondent’s part.

DECISION

The Instant petition is for the issuance of a writ of prelim-
inary injunction to restrain respondent Hon. Gonzalo W. Gonza-
les, then Commissioner of the Social Security Commission and
the Soclal Security System from taking further action in Case
No. 163, then pending under it — until proper final determina-
tion of sald case on the merits, thus annulling lfhe order com-
plained of, and
to either give petitioner a chance to submit and ldentlfy Exhi-
bits D, D-1 to D-11, lncJusnve, in connection with the trial on the
merits of the case or and con-
sider the import of those books of accounts of petitioner.

The facts have disclosed that petitioner, having been requir-
ed by respondent to submit itself under the purview of the So-
cial Security Act, particularly Sections 22 and 24 thereof, a cor-
responding hearing was' had.  After both parties have been
heard, in a motion dated June 5, 1962, petitioner prayed for the

concerned, the initial hearing in question had not been by
the Commission in banc but by one of its members who had
to report his to the C in bane
for corresponding decision on the case. Verily, the proceed-
ings in such a hearing could not be considered adequate for
the ion in banc to act upon if the records — con-
the — are not
3. ID.; ID.; BARRING INTRODUCTION OF EVIDENCE AM-
OUNTED TO DENIAL TO BE HEARD AND TO DEFEND.—
It is vig tended by that D, D-1

ing of the case so as to allow ‘petitioner to submit and

_identify certain documents marked Exhibits D, D-1 to ‘D-i{, in-

clusive, appearing to be records, documents and books pertain-
Ing to its operation and with which to establish that the peti-
tloner-College has been losing heavily and was not, therefore, in
a position to contribute to the funds of the Social Security
System.

This motion was subsequently denied by respondent Com-
missioner on the ground that the move has been allegedly devis-
ed to delay the di and this because of

to D-11 are ot vital importance to its evldenoe and barring
their i thelir i would be
tantamount to' a denial to petitioner of its inherent rights
to be heard and defend itself fully. This condition is more

Proj in si such as thxs obmnmg in the
instant case, i that the by the
Security Act — which might possibly be imposed upon peti-
tioner — are punitive in nature. The law itself, being ap-
parently in its swaddling clothes, is but an experiment, so
much so that the vast, noble crusade of our government to
improve the conditions of labor should proceed not altoge-
ther oblivious of the, at times, precarious position of capi-
tal. The groundwork for such an experiment must have to
stand firmly on reasons and equity.

4. ID.; ID.; ID.; PETITIONER BE ALLOWED TO PRESENT
ITS EVIDENCE IN ORDER TO ATTAIN PROPER ADMIN-
ISTRATION OF JUSTICE, EVEN A LITTLE DELAY MAY BE
CAUSED THEREBY.—The granting of the instant petition,
Ith implyi another jon of time, appears ne-
cessary — for a complete submission of facts as alleged by
petitioner — to enable the Commission in banc to pass upon
the issue or issues and th
the interest of justice. Whlle controversies of this nnture
should be promptly passed upon and decided, yet when the
element of time needs a little stretching in order to pro-
perly attain the ives in the of justice,
a little more delay caused thereby may be suffered. Form
must be subordinated to substance, and speed, not being in
itself definite, must be iled to the incl les of . at-
tendant circumstances. Thus, in the instant controversy, thc
requirements of substantial jusuce would mqulsxtwely prompt
us to i the i d and
of the import of Exhibits D, D-1 to D-11 and accord them
the importance that they may possibly deserve. To deny
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to trnnafer the hearing dated October
ll a.nd 23, 1961, December 4 1961 and February 8, 1962 — thus

that in denying the instant
petition for the rmedng of the case, has not abused his dis-
cretion, much less violated the law.

We have ined the record of the
case — which revealed that such repeated petitions for post-
ponement had really been prayed for by petitioner and that the
proceedings had been pending for sometime to date.

Be this as it may, the interests of substantial justice would
require that parties—litigants be accorded the furthest measure
of opportunities with which to defend themselves. Petitioner in-
sists that the documents (Exhibits D, D-1 to D-11) are vital to
the mai of its above all, y in the final
solution of the issue not introduced on
time, perhaps through inadvertence by previous counsel, they,
however, constitute evidence allunde.

that the afq

hlbns D, D-1 to D-11) when idered will
that petitioner has for years since its foundation, notwithstand-
ing the of its and conduct of its af-
fairs, been losing heavily to such extent as to leave the same
unable and incapable of meeting the demands of the Social Sec-
urity Act. The Socul Securlty Act, we glean from its provisions,
hsa for its fi e p ion not ‘only of its
pl but also the emp! as well. The law has intended
to devise a system which would enhance and promote free enter-
prise by providing for the means, the requirements and the needs
of both capital and labor. We perceive from its provlsuons
such unwritten law and pollcy as would deny me conversion of
the Act to squeeze from and insti-
tutions at any cost irrespective of their abihty or lnablhty to
effect such contribution.

Petitioner adds that, as far as procedural reqmnments are
concerned, the initial hearing in question had not been by - the

(Ex-
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COURTS OF APPEALS ... (Continued from page 190)
Commission In banc but by one of its members who had to re-
port his findi to the C ission in bane for cor-
responding decision on the case. Verily, the proceedings in
such a hearing could not be considered adequate for the Com-
mission In bane to act upon if the records — consequently the
evidence — are not complete.

And it is by Hti that Ext
D, D-1 to D-11 sre of vital importance to its evidence and bar-
ring their i di , thelr i i would be

tantamount to a denial to petitioner of its inherent rights to be
heard and defend ftself fully. This dition is more" evi

SUPREME ... (Continued from page 189)

decision in favor of appellee on October 21 of the same yur
Said decision became final and Y and the

ing writ of execution was issued on December 5, 1959. On the
16th of the same month and year, appellant filed lhe peﬁunn
for relief to which 11

written opposition. After a hearing on the petition, the Caurt
denied the same because it did “not comply with the provisions
of the Rules of Court with respect thereto. Besides, the said
Motlon for Relief from Judgment is not supported by the cor-
responding affidavit of merit and does not allege any showing

pmjected in situations such as this obtaining in the instant case,
that the imp ‘bytthecurityAct—
which might possibly be i upon petiti —_
in nature. The law itself, being apparently in ns swaddlmg
clothes, is but an experiment, so much so that the vast, noble
crusade of our g to imp the diti of "labor
should proceed not altogether oblivious of the, at times, preca-
rious position of capital. The groundwork for such an experi-
ment must have to stand firmly on reasons and equity.

The granting of the instant petition, although implying an-
other extenslon of time, appears necessary — for a complete
submission of facts as alleged by petitioner — to enable the
Commission in banc to pass upon the issue or issues properly,
adequately and thoroughly in the interest of justice. While ton-
troversies of this nature should be promptly passed upon and

+ decided, yet when the element of time needs a little suetchmg
in order to properly attain the objecti in the

of justice, a little more delay caused thereby may be suffered.
Form must be subordinated to substance, and speed, not being in

itself definite must be iled to the incl ies of attend-
ant circumstances.
Thus, in the instant sy, the of sub-

sta.m.hl justice would inquisitively prompt us to consider the
i and ion of the import of Ex-
hibits D, D-1 to D-11 and accord them the importance that they
may possibly deserve. To deny this would appear to be a grave
abuse of discretion on respondent’s part.
Petition is hereby granted, reiterating the writ of preliminary
injunction al.rudy issued, thus restraining respondent. Honor-
able or the C itself, from taking furtlur

of fraud, accids mistake or to serve as a
valid basis of the petition.”

The order appealed from must be affirmed.

While the petition for relief was verified, it sets forth no
fact or set of facts sufficient to constitute one of the grounds
for relief under Rule 38 of the Rules of Court. And as the
lower court stated in the appealed order, the petition was not
accompanied with an affidavit of merit.

We notice, however, .that on pages 12 to 15 of the Record
on Appeal, there appears an affidavit of merit subscribed by
Cornelio Ruperto, counsel for appellant in this case, as well as

.in Civil Case No. Q4290. As it appears printed after the oppo-

sition filed by appellee in which the insufficiency of the peti-
tion for relief was raised because of the absence of an affidavit
of merit to support the same, it may be presumed that this af-
fidavit was prepared to meet and solve the situation. It is,
however, clearly insufficient to cure the defect of the petition,
because the allegations of fact made therein do not prove either
fraud, accident, mistake or excusable negligence, nor do they
show a valid defense in favor of the party seeking relief.

WHBliEFORE, the order appealed from 1s affirmed, with costs. -

Bengzon, C.J., Padilla, Bautista Angelo, Concepcion, J.B.L.
Reyes, Barrera, Paredes, Regala, and Makalintal, JJ. concurred.

Labrador, J., Took no part.

action in Case No. 163 aforementioned until the final -
tion of the same on lu merits, the corresponding hearing to be
ducted by Without costs.
Piccio, Narvasa Rodriguez, JJ., concurred.

ERRATA TO APRIL, 1963 ISSUE
Insert the phrase “provision prohibiting” after the word

THE VALUE OF PRECEDENT*

"A.l a general rule, a court follows the old beaten track of
precedents, without stopping to inquire in the reasons upon which
.they. rest; until it discovers that to follow it in some particular
case will result in great ip or ice, when,
for the first time, it feels itself bound to reconsider the reasons
upon which the precedents it has hitherto followed rest, and upon
such reconsideration it may find that the grounds upon which
the original case was decided are not sound, and that all the sub-
sequent cases have simply it without the
reasons upon which it rests, or it may turn out that the reasons
upon which the original case was decided have ceased to exist.
In either of the cases supposed, where the case has not become
a rule of property, the court should disregard the precedents,
and announce such a rule as is consonant with reason and justice.
The value of every case as a which is not d upon
some statutory provision and has not become a rule of property,
dcpends entirely upon the reasons which supported it. If it is
upon a mi 1 of facts, or is supported by
false logic, or the reasons upon which it rests have ceased to
exist, and the case has not become a rule of property, it should be

disapproved, and no longer be recognized as authoritative.”

* Mulkey, J., in Dodge v. Cole, 97 III 338, 37 Rep. 111,

June ‘30, 1963
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I” on p. 98 left side 9th line from the top.

Insert the phrase “and to remain in power” after the word
“power” on p. 98, right side last line.

On p. 100, omit the last two lines on the right side of the
page except the word “equal,”.

Insert the sentence “counsel for plainutf sent to the GSIS
through the manager” after the word “property” on p. 103 in
the case of Francisco Vs, GSIS, left side 8th line from the
bottom.

Omit in the same case, same page, the phrase “to the GSIS
through the manager plaintiff sent” in the last two lines on
the left side of the page.

In the same case on p. 104, left side, omit the phrase “and
the actual price” on the 13th line from the bottom of the page.

In the same case on p. 104, left side, omit the phrase “in
Art. 2203 of the Civil Code, such absence is” after the word
“enumerated” in the 11th line from the top of the left side
of the page.

Insert the word “no” after “that” onp. 108, left side, on
the 19th line from the bottom. !

On p. 122 after the word “motion” on the left side of the
page, Sth line from the top, insert the phrase “is necessary and
without proof of service thereof, a motion”.
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PROFILES OF THE MEMBERS OF THE BENCH AND BAR

Justice Hermogenes Concepcion, Jr.

On June Ist, 1963, Hermogenes Concepcion, Jr., the young
man aspiring to reach the top of his governmental career, sud-
denly found himself just one step short of the very top when he
took his oath of office as associate justice of the Court of Ap-
peals. Having just turned 43 years old last April 7, he ranks
among the youngest in the present roster of justices in the Court
of Appeals. To be more precise, he is the youngest of them.
His talent and grit not yet fully exploited, coupled with his
pleasing personality, Justice Concepcion is undoubtedly destined
for still higher positions in the state legal heirarchy.

To have been catapulted from City Fiscal of Manila to the
cherished distinction of appellate court justice in so short a
time is certainly a recognition of his marked ability as a public
prosecutor. His designation as such rests on a solid foundation
of his brilliant performance and record as a public prosecutor.
Justice Concepcion truly deserves this appointment.

Having hurdled the difficult bar examinations in 1941, he
embarked in the active practice of law in 1942 when he opened
his own law office. After his bnet stint of three years as a
private practiti came his as Assistant City Fis-
cal of Manila. This post he held from 1945 to 1958, after which
he was promoted City Fiscal of Manila in 1958. All in all, Jus-
tice Concepcion served the government as a public prosecutor
for eighteen years. Now, he will serve the government as a jurist
whose sacred role is to explain and interpret the law to attain
the ends of justice, and preserve its majesty as well as to main-
tain the dignity of the court.

From his long and wide range of experience as public pro-
secutor, Justice Concepcion believes that, for an efficient admi-
nistration of justice in criminal cases, the establishment of mu-
nicipal courts and courts of first instance whch would have
sole and exclusive jurisdiction to try them would be most suitable.
He highly recommends this to expedite the speedy disposition of
criminals cases and, hence, prevent clogged court dockets.

He opines that, instead of separate annual conventions of
judges, lawyers, and fiscals they should have & joint convention
headed by one judge of the Court of First Instance, two active
members of the bar, the Secretary of Justice and the Solicitor-
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General. In this way, their common problems can be better
discussed and resolved, resulting in a more efficient administra-
tion of justice. He further suggests that in order that.a, fiscal
may be able to carry out of his job more efficiently, he should
enjoy the same degree of independence as judges do.

Of the countless cases which he has prosecuted, Justice.Con-
cepcion considers as the most memorable and worthy of mention,
the first Politburo case in 1950, which he successfully prosecuted
in the Court of First Intance of Manila. Our nation was then in
grave danger of Communist subversion because of the menacing
strength of the Huks. It was his impressive performance and
unparalleled feat as prosecutor of that case that attracted -the
attention of the late President Ramon Magsaysay, who lost no
time in conferring upon him the distinguished award of. the
Legion of Honor.

To add to his string of honors and distinctions, Justice Con-
cepcion was chosen president of the Government Prosecutors
League of the Philippines for two consecutive terms fror 1960
to 1962.

Like other great men of knowledge and experience, he had
the desire to impart what he knew to others. And so, he joined
the law faculty of the Philippine Law School, the Far Eastern
University, and the University of Manila. He taught in - these
schools for no less than nine years from 1949 to 1958.

For Justice Concepcion, however, it is not all books and
serious work. He also believes in that saying in Latin, “mens
sana in corpore sano”, that is, a sound mind in a healthy body.
He indulges in occasional golf to keep himself fit and ‘condi-
tioned to meet the continuous challenge and the rigors in'the
exercise ‘of the legal profession. Serious work tempered’ with
moderate recreation is what he considers the ideal llfe for a

lawyer.

Justice Concepcion first learned the primary and interme-
diate subjects at the Cabanatuan Elementary School after which,
he pursued his secondary education at the Nueva Ecija'High
School where he graduated after only three years. A selfmade
man from the very start, he journeyed to Manila and enrolled
tor his pre-law studies at the University of the Phlllpplnl.s then
situated at Padre Faura.

At the state university, he was not to be easily outdon¢ both
in curricular and extracurricular activities. Aside from consis-
tently maintaining his position among the top in his class, he
won that coveted award, the Quezon Medal for Excellence in
Oratory. His fellow students acknowledged his sterling qualities
as a leader when they elected him in 1940 to the highest position
of president of the state university student council.

Justice Hermogenes Concepcion, Jr. first saw the light of
day on April 7, 1920 in Cabanatuan City, Nueva Ecija. ' His
father, Hermogenes Concepcion, Sr., still living, as well a$§ his
mother, the former Rosario Diaz, now deceased, both hail from
Cabanatuan City. His father who was himself a judge of the Court
of First Instance, is now retired. In 1944, Justice Concepcion mar-
ried the former Josefina C. Reyes, a lass from Candaba, Pampanga,
in whom he has continually found that inspiration and guiding
light through all the trying years of his life as a lawyer and public

prosecutor. Justice Concepcion and his wife, Josefina, are blessed
with two children of whom they are very proud. Both are now
studying.

To the query on whether he would. prefer them to be
lawyers like himself, he quipped, “No”, very significant of a
father’s natural concern for his children and his apparent aware-
ness of the sacrifices that a lawyer’s life calts which he considers
“too much for so little.” e
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