PROCEEDINGS IN CASES
"SUPER RATO"

by Fr. Excelso Garcia, 0.P.

A. THE POPE’S VICARIOUS POWER

DISSOLUBILITY OF MARRIAGE POSSIBLE

There arc (wo esscnlial properiies of marriage, namcly unity and
indissolubility. Marriage is by divine law, natural and poesitive, mono-
gamous and indissoluble, Though both unity and indissolubility are es-
sential properties of any valid marriage, there is a great differcnce
belween Lthe two in regard lo dispensation. Unily does not admit of any
exceplion, while indissolubility does. The reason is that unily belongs
fo the primary precepls of the natural law, wherein no exceplion is pos-
sible, while indissolubility belongs Lo its secondary preceplts and admits
of exceptions. Thal is why the Jews were allowed in the Old Testament
to dissolve marriage through the use of the bill of diveree. In no instance,
however, was the law of monogamy relaxed.

Even Chrislian marriage, which enjoys a special firmness and
stability because of ils sacramentality, is susceplibla to dissolution as
long as il is nol a ratified and consummated marriage and there is a
serious reason requiring its dissolution. It should be noled carefully,
however. that a ralified and consummated marriage cannot in any way
be dissolved. Only death may put an end to it. An absolutely indissoluble
marriage should have these (wo clements and orecisely in this order,
namely sacramentality first and then consummation. not conversely. The

following Christian marriages, therefore. can bhe dissolved. if a scTious
couse exisls:

a) a marriage which has been contraclied by twn baptlized Ca-

tholiecs or non Catholics. but which has not been consum-
mated;

) a marriage which has been contracted by a Christian and a
pagan who has been baplized after the c¢clebration of mar-
riage, but which has not been consummated after the baplism
of the latier;
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¢) a marriage which has beep contracted betwesn two pagans
who after their marriage were both baptized, but who have
not consummated their marriage after their baptism.

In order, therefore, that the Ioregoing marriages be dissoluble, con-
summation cshould not have taken place after such marriages have be-
come sacraments, i.¢c., alter both spouses are bhaptized. If consummation
preceded the baplismo of either party, such a consummation docs not make
the marriage absolutlely indissoluble. To be such, the marriage has first
to be a sacrament and then be consummated, not conversely.

The threefold non-consummated marriage between two baptized,
as cnumerated above, is dissolved in two ways, namely by the very law
through solemn religious prolession and by particular dispensation of the
Roman Pontiff granied for a just cause¢ at the request of the two parties
or even only one against the will of the other. It is not our purpose to
deal with the first way of dissolving a merely ratified marriage, but only
10 study the second, especially in regard to the new norms contained in
the Instruction Dispensationis matrimonii issued by the Holy See on March
7, 1972, We shall see therefore how a non-consummated Christian mar-
riage may be dissolved by the Roman Pontiff and then we shall comment
on the procedure 1o be followed in order to oblain the dispensation, taking
into aceount Lthe new rules issued by the Holy Sece on the maiter.

VICARIOUS POWER OF THE POPE

That the Roman Pontiff is vested with the power to dissolve valid
marriages other than a ratified and consummated one is beyond any doubl.
The conslant praclice of this power throughoul the centuries, the official
pronouncement of the magisleriaom and the common opinion of theologians
and canonists are evident proofs of the existence of this power in the
Church. The use of this vicarious power can be (raced back to Alexander
III (1159-1181). Later on, Innocent III (1160-1218), and in Lhe XV century
Martin V and Eugene IV used this power, ils use becoming more frequent
in the XVI and following centuries. The Codex stales that ‘‘the non-
consummaled marriage between {wo baptized by the very fact of solemn

marriage between iwo baptized or belween one baptized and ope un-
baplized, is dissolved by the very fact of solemn 1eligious profession, and
also by dispensation of the Holy See, granted for a just cause at the
requesi of the two parties or even of one of them against the wish of the
other' .} '

The vicarious power to dissolve valid marriages belongs to the
Supreme Pontiff as a personal prerogagtive, as Vicar of Christ, nol as

" Canon 1119
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Head of the eclesiastical community. In other words, this power is not a
proper and connatural power enjoyed by the Church as a perfect society,
but a most special an singular power conferred upon the Pope as God's
represeptative here on earth. The first known official pronouncement on
this matler pointing to this exclusive prerogative of the Roman Pontiff
by divine law, was made by Innocent III, when he said: “There is no
doubt thai the Almighly God. .. reserved the dissoluuion of the marital
union, exisling between a man and a woman, only to the judgment of the
Roman Pontiff.”* The Sacred Congregation for the Oriental Church af-
firms the exclusive prerogative of the Pope by divine law when she says
that “Only the Roman Pontiff was divinely granted the power of dispensing
the partics from a marriage ralified and non-corsuminiated.”? The post-
Conciliar Motu Proprio De Episcoporum muneribus, issued by Paul VI op
Junc 15. 1966, points out also that Lhe vicarious power is a prerogative
of the Roman Pontifl. It states that “the Supreme Pontiff alene may dis-
pense, when using the vicarious power, from the divine laws, nalural and
posilive, as it happens in dispensing from a ratified and non-consummated
marriage, on matters related to the privilege of faith and others.'™

When excrcised, the primary active subject of the vicarious power is
God Himsell, the Roman Pontiff heing only its secondary aclive subject.
The Pope's role in the use of the vicarious power is merely instrumental
or ministerial. He does nol act in his own name but in God's name. Thal
is why this power is called the Pope's vicarious power as contrasted with
his proper power in ruling the Church. Bolh are atlached to his supreme
offiee, but while the laller is exercised by Him as Ilcad of the Church,
the former is exercised in God’'s name, as llis Vicar.

Along the foregoing dilference belween Lhe proper and vicarious powet
existing in the Church, the proper power would properiy be called eccle-
siastical, as connatura! to the social structuve of lhe Church. It belong:
lo het as perfect sociely and withoul it the Church cannol guide hen
members lo attain thawr common and individual end, namcly their sanc-
iification and final salvation. lts exercise, L(herclore, is restricied 1o the
limits of her social jurisdiction, i.e., her laws. The vicarieus power, how.
cver, is divine and superpatural, not belonging 1o her as a perfeel socicly,
Wilhout it the Church could perfectly achieve her salvific mission. 1t was
given to her for the wellare of souls in individual cases. Ils c¢xercisec
surpasses the limits of her own laws, and epters the sphere ruled by
the divine law. That is why we have said before that though the proper

G2, X, 1, LS.

18.C. pro Ecel, Orient. Instruction Quo facilius, June 10, 1933; AAS., XXVII, 1315,
p. 334. The same words appear in the revision made on the Instruction Quo facilius,
updating the ecclealastical discipline of the Oriental Church, on July 13, 1953.

¢ AAS., 58, 1966, pp. 467-172, n.V.
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and vicarious power of the Church are jurisdictional in nature, the former
is_ecclesiastieal, the latter is divioe.

The exercise of the vicarious power on matrimonial matlers is shown-
in the dispensation from the divine law of indissolubility of marriage. It
is of common knowledge that any valid marriage is indissoluble by divine
law, natural and positive. Only God, Aulhor of this law, can dispensc
anyone from its implementation. He can relax His own law cither through
Iiis personal intervention or through somebody delegated by Him. Usually,
God does not show his persenal intervention in relaxing His laws, but He
does show His will through His representalive, the Church established by
iim to conlinue His divine mission here on carth. He endowed her with
full power when He said to Peler: “All that you bind on c¢arth shall be’
bound in hecaven, and all thal you loose on earth shall be loosed in
Heaven™ (Matth. XVI, 9). “This power is so ample an cffeclive,” says
Leo XIII, “that all her actuations will he ratified by God'."

REQUIREMENTS TO DISSOLVE A RATIFIED MARRIAGE

Does Lhe foregoing mean that the Pope can relax the law of indis-
solubility at his will? Certainly no. Two facls are 1o be established
beyond any rcasonable doubt before a dispensation from a merely ratified
marriage be granted by the Roman Ponliff: the non-consummation of the
marriage and the existence of a just or proportionately grave cause. All
concerncd should he told, says the S. Congregation,® that the validity of
the dispensalion is based on the non-consummation of marriage and the
existence of a just or proportionately grave cause. Either of the lwo
wanting, the dispensation given would be invalid. A subsequent marriage
entered into because a previous one was dissolved on the false assumption
that these two facts existed, can be declared null and void hecause of the
invalid dispensation granted.

NON-CONSUMMATION

The Codex states that a marriage is ratified and consummated *when
lletween the spouses has taken place the physical act which the marriage
contract has in view, and by which the parties become one flesh.”7 On
the other hand, the object of the marriage contract is pointed out in
canon 1081, par, 2, as the “acts suitable by themselves for the procreation -
of children”. A marriage, therefore, is consummated when the marita)

&t Acla Leonis XIII, V. p. 189.
* Instr. Dispensutionis matrimonii, March 7, 1972; AAS, 64, 1972, pp. 244-252, I, I). .
* Canon 1013, par. 1. : .
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act has taken place in the right manner. If after the celebration of mar-
riage the parties have. lived together, “the marriage is supposed in law
to be consummated until the contrary is proved".® This is, of course, only
a legal presumption which will yield to contrary proof. The rules given
by the Sacred Congregation of the Sacraments on May 7, 1923% should be
followed in order 1o prove ithe non-consummation of the marriage, as
long as they ‘are not conirary to the ones given in the recent Instruction
Dispensationis matrimeonii.

The fact of non-consummation of marriage can be eslablished in twe
differenl ways, namely a priori by showing that the spouses could not
consummale their marriage afler ils celebration; or a posteriori, by cor-
poral inspection of Lhe spouses or spouse and by the sworn testimony ol
the partics, confirmed by the witnesses and other documents that might
throw light on the fact of non-consummaltion of the marriage.1® The con-
cordant confession of bolh spouses on the non-consummalion has a speeial
value. The nature of the fact is such that it is primarily and directly
known to them and through them 1o others.)t This moral argument drawn
from the sworn ileslimony of the spouscs cannot b2 resorted 1o when there
is a discrepancy belween themn with regard to the non-consummation,
specially if the wife is not trustworthy.'2

The proof of non-consummalion need nol be thoroughly eslablished in
all the above-mentioned ways. The defect in one way may be supplicd
by the sulficieney of arguments afforded by the othei. Moral certainty
achicved from accessory information will make the process useful and
valid. The Congregation points oul thal the non-consummation of the mar-
riage usually takes place when there has been a defeet in the matrimonial
consent, when marriage has been cnlered inte under foree or intimidation,
when [rem the very beginning of the married life aversion of hatred

beiween lhe spouses has existed. and when there is impotency, either
absolute or relative 13

A JUST CAUSE

If the Roman Pontiff, in using the viearious power. acts in God’s
name as His Vicar, he may dispense from the law of indissolubility
only when God is supposed to relax such a law. Now, God is supposed
lo relax the law of indissolubility when a good greater than the one in-

tIhid., pur. 2.
T AAN. 13, 192), pp, 349, O

4. Congr. of Sacraments, Repguloe serviiodoe. eap. 1V, n, 200 5.0 Holo, Aupgus
13, 1911, n. A.

HOROE Hota, July 16 n. V4.
‘: lbid.‘ Avguat L1, 1921, n 11,
S Congr, of Spcramente. Decree ofF Mav 7. 10%0. ean. XI1. o 0.
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volved in an indissoluble marrlage can be achieved. This greater good
13 no other than the welfare of souls. The Pope therefore may grant a
dispensation from the law of indissolubility when the spiritual welfare of
the spouses is imperilled by maintaining their marriage indissoluble, Such
a situation is a just cause!! for relaxing the law of indissobility. God is
supposed to relax it in order to achieve the salvation of the souls in-

volved.

A dispensation, however, without such a just cause would be not only
unlawful but alse invalid'», since it would be a dispensation from a law
issued by God Himself, not by the Pope. To judge whether the reason
alleged for a dispensation is strong enough or not to grant the favor be-
longs exclusively to the Roman Ponliff, This does not mean thal, a just
cause cxisling, the petitioner has a right to be dispensed from the law
of indissolubility of his marriage., The papal concession of the faver is
centirely gracious, to which no married person is entitled to. The dissolu-
tion of a valid marriage is an exception lo the law of indissolubilily, to
which nobody may claim a right.1?

The following causes are considered as just causes for a dispensation
super rato ¢t non consummato: impotency or a serious illncss posterior 1o
the celebration of marriage which impedes the use of the marriapge; deep
hatred of the spouses without any hope of possible reconciliation; an at-
tempted second marriage by one of the spouses with a third parly; civil
divorece obtained by one of the spouses; probable antecendent impolency
which, not being entirely proved, is insufficient to declare the marriage
null and void; probable lack of sufficient consent to the marriage or pro-
bable cxistence of a diriment impediment; danger of incontinence, duc to
excessive procrastination of consummation on the part of one spouse;
danger of perversion in onc spouse’s faith in conabiting wilh the other
party.

A question may he raised in this respeet: Can this vicarious power
ef the Pope be delegaled to others? Some wrilers hold that such 2
power. though susceptible to delegation, has never heen delegated. Others
believe that the ministerial power has actually been delegated in some
instances. Finally, others hold the opinion that this power is of such a
nature that it cannot be delegated. The last opinion seems (o he the most
acceplable, and we adhere to it.

A distinction should be made belween the power to grant the dispen-
sation and the power 1o verify whether the conditions required 1o grant
the dispensation exist. The power to grant the dispenszlion from Lhe law

1+ The Innblrnction Thspensalionis Mntrimonii ashs for g “jusi and proportionaiely .n\rr
coust™, In order Lo lustify o dispensation. [La), ¢, 1))

¥ S K. Rota, Moreh 20, 1928, n,17, '

" Render, Frael. luris M:trlm.. 1950, p.4%0.
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of indissolubility of marriage is a personal prerogative enjoyed by the
Roman Pontiff as Viear of Christ, and cannot be deisgated. The power,
however, to institute the informative process in order to find out whether
the essential requirements for the dispensation exist or not, can be de-
legated and usually is delegated.

The cases mentioncd by the authors of the second opinion do not imply
o real delegation of the vicarious power itself, but the verification of the
cxistence of the conditions required for a valid dispeasalion, or at the
most, its execution. The alleged delegated persons were commissioned
only to verify the existence of the conditions required for the dispensation
by the Roman Pontiff. Once those conditions had been found as fulfilled,
the dispensation granted by the Pope was executed by them. Hence, the
actual concession of the favor was granted by the Roman Pontiff himself,
rot by Lhe persons delegated.

The dispensation of the law of indissolubililty in the casc of a merely
vatified marriage may be granted only when twe requirements are ful-
filled, namely the non-consummalion of the marriage and the existence oi
a jusl cause, These two factors are indispensablz for the validity of the
dispensation. Now, how ¢an the Romman Pontiff know that these two re-
quirements are present for the dispensation? Obviously through an in-
formative process which will engender at least moral certainty as to their
existence. This process is, by commission of the Holy See, to be inslituted
by the diocesan Bishop of the parties concerned. The Bishop can do it
through his diocesan tribunal, through the tribunal of the nearer digcese,
or Lhrough the regional one operating for the entire ecclesiastical province.

On May 7, 1923, Lhe Sacred Congregation for the Discipline of the
Saraments issued the Deerec Catholica Doctrina'® on the process io be
mmade in cases super rato et non-consummato. On March 27, 1929, the same
Congregation issued another supplementary. documenti'* on some pre-
cautions to be taken in order 1o avoid [raud by the parlies and others in
the trial of these cases. Finally, on March 7, 1972, a new Instruction has
been issued by the same Congregation on certain changes to be introduced
in the norms to be followed in these trials super rato. We shall limit our
eomment on the main points of this new Instruction.

B. THE INSTRUCTION “DISPENSATIONIS
MATRIMONII”

In the short introduction of the document, it is explained thal the
Insiruclion has been given in consideration of the increasing number of

TAAS., XV 191), pp. Mnt-038.
™ AAS., XXI, 1923, p, 498,
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petitions for a dispepsation super rato et non consummato. This asks for
some changes in the process in order to expedite the study of the cases
wherein a dispensation is possible. The Instruction is divided into three
parts. The first part deals with The General Faculty to Insiitute the Pro-
cess on a Ratified Non-consummated Marriage; the second one with The
Drawing up of the Case and Drawing up of the Acts; finally the third parl
deals with Some Clauses that May Be Found in the Rescript, when the

favor is granled.

GENERAL FACULTY

Canon 1963, par. 1, states that ““no inferior judge can instilute the
process in cascs of dispensation super rato, unless the Holy See grants
him such a faculty”. In Canon 259, par. 3, it is prescribed that “it belongs
lo the exelusive competence of the Sacred Congregation of the Sacraments
10 inslilute a process on the consummation of marriage and the existence
of cause in order to prant a dispensation”, which is confirmed by the
Consl. Regimini Ecclesiae Universae on the reform of the Roman Curia

(111, ¢. IV, n. 56).

Notwithstanding Lhe forcgeing prescriplions, the new Instruction slales
that by its virtue all diocesan Bishops are granted the general faculty
to inslitule the process on a ratified non-consummated marriage in their
respective lerritory’’. There is no need to ask permission from the Holy
See as before. This faeculty is given them uniil the new Codex will be
promulgated. The Instruction reminds the Bishops of the prescriptions
conlaired in arlicles 7 and 8 of the Norms given by the Sacred Congre-
gation on May 7, 1923. Art 7 points out the right of the faithful Lo send
their pelition to the Holy See, although they should be advised to send
it through their local Ordinary, who will add his volum to the the petition.
Art. 8B says that, for this matter, the proper Ordinary is the Bishop of the
place wherein the marriage was celebrated or where the petilioner has
his domicile or quasi-domicile or, when the spouses arc illegitimately
separated, where the olher party has domicile c¢r quasi-domicile. How-
cver, the petitioner can bring the case to the Ordinary of his present
residence, especially if the majority of the witnesses live there.

It should be noted that the faculty to institute the process is granted
1o the diocesan or residential Bishops and those regarded in law as their
cquals, namely the Apostolic Vicars and Prefects, Apostolic Adminis(rators
permanently constituted, Abbots and Prelates nullius. The Coadjutor and
Auxiliary Bishops, Apostolic Administrators not permanently constituted,
General Vicars, Capitular Vicars, Episcopal Vicars, and Delegated
Vicars are not empowercd to institute these processes. Even the Matri
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monial Tribunals are not given the facully to accept and discuss these
cases super rato. They need to be delegated in order to inslitute the
process. :

~In the causes of non-consummation, there is no judicial trial. It is
an administrative process, the purpose of which is to find out whether
the favor of dispensation super rato might conveniently be given by the
Roman Poniiff or not. Hence, therc is no plaintiff, but only a petitioner.

The purpose of the process is Lo gather the sufficient proof of the non-
consummation of marriage and of Lhe existence of a jusi or proportionately
grave cause to grant the favor. In case the proofs are not enough, the
Ordinaries may be asked to supplement with others. The dispensation
may be asked for only by both partics or by any of them even against
the other’s wish. The faet of non-consummation of the marriage and the
recasons why the dispensation super rato js requested should be elearly
stated in the bill of petition, addressed to the Holy Father.

Although the petilion can be sent directly 1o the Sacred Congrega-
tion, addressed Lo the Holy Father, it is more expedient 1o direct it Lo the
local Ordinary, who can immediately start the proecess il he deems it
convenicnt. When only onc of the spouses requests for the dispensalion,
the other partly should also be heard before starting the trial, unless it
would seem to be more proper 1o do otherwise,

Before starting Lhe proceedings, the Bishop should zec whether there
i% a2 juridical ground and convenience for the petition. Likewise, every
cffort should be made Lo reconcile the parties, unless 1o do so would seem
to be futile and uscless.

Cases of non-consummation that invelve special difficully of a juridical
or moral nature should be referred to the S. Congregation of the

Sacraments, which will study the case an instruct the Bishop what to
do.

When a prudent doubt on the validity of marriage itselfl comes out
from the petition for a dispensation of a ratified non-consummated mar-
riage, the Bishop can advise the petitioner to ask for declaration of
nullity in the usual judicial way!® or allow {0 draw up the process on a

ratified and non-consummated marriage, il there is a juridical ground for
1l

Sometimes during the trial for the nullity of a marriage on the ground
of impotency, it is discovered that instead of jmpotency the non-consum-

" When the impoteney of one apouse rendering.the marvisse invalld, han been suffi-

tienily proved, there is mo foom for the dispensstion of supser tnto which implies 1he
marringe vatdity (S.It. Roia, (b, 27, 1929, n.05). '
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mation of the marriage cxists. In such a case, if the party or parties
ask for a dispensation super rato et non-consummato, the acts of the pro-
cess with the comments of the Defender of the Bond and the votum of the
Tribunal and the Bishop based on tha law and on the facts should be sent
ic the Sacred Congregation, who will study the case. As to the votum
of the Bishop, he ¢an endorse the same Tribunal's votum, as long as the
existence of a just or proportionately grave cause for the dispensation and
the absence of scandal of the faithful can be clearly established.

If the proofs gathered on non-consummation are not sufficient ac-
cording to the Norms given on May 7, 1923, in the judgment of the
Teibunal, the trial should be finished by the Instruclor Judge and all the
acts wilh the comments of the Defender of the Bond anid the volum of the
Tribunal and the Bishop should be sent 1o the Sacred Congregalion.

When the nullity of marriage is discusssed in a trial on some other
grounds, as lack of consent, violence, and fear, and in the judgment of
the Tribunal there js no certainty of ils nullity, but incidentally there
appears a probable doubt on the non.consummation of marriage, the
parly or partics may request the Paope for a dispensalion super rato et non.
consummato and the Instfuctor Judge c¢an immediately instilute the pro
cess accerding lo the Norms above-mentioned. Once the trial is finished.
the acts. the comments of the Defender of the Bond, and the volum of
hoth the Tribunal and the Bishop should be sent 1o Rome, as stated
helore.

The Bishop should take care in prevenling the parlies, witnesses, and
experts from deposing false testimonies or hiding the iruth. All concerned
thould be told that the validity of dispensation is based on the non-con-
summaltion of marriage and the cxistence of a just or proporlionately
grave cause. Either of these lwo requirements wanting, the favor grantesd
would be invalid and a subsequent marriage of the parties could be
declared null and void.

PROCEEDINGS AND ACTS

As regards to the inslitution of the process, some changes have been
made. There is only one Instructor Judge in the tribunal. The Defender
of the Bond should alse be present during the process, as well as the
Notary who will wrile down tha acts of the trial. The Bishop of a diocese
which is small or where there is a scarcity of priests familiar with Canon
Law, due to which the process super rato ¢t non comsummate can hardly
be instituted in his Curia or Tribunal, may transfer the case either to
the nearby diocesan tribunal, or to the interdiocesan or regional one
operating in the place.
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In cases of non-consummalion, bolh spouses must substantiate the
alleged non-consummation of their marriage with sworn affidavits sta_i_ing
the fact. Besides they musi present witnesses who can testify oo their
probily and sincerily regarding the non-consummation of their marriage
There is no mention of the so-called “septimae manus'’ witnesses in the
new Instruclion. The Instructor Judge may add ex.officio other witnesses
lo lhose presented by the parties. A few witnesses are enough as long
as a valid proof and moral certainly can be drawn from their unanimous
testimony. This is usually achieved when the witnesses, being exceptionably
reliable, strongly agree under oath on the informartion Lhey have obtained
lrom the parties or their relatives about the non-consummation of mar-
riage, pointing out when and how they were told apout it. Moral in-
ference will he given due value in lhese cases as a source of moral
certainty on the non-consummation.

The Instruciion Dispensalionis matrimonii does nol mention the pre-
cautions 10 be Lakem in order (¢ avoid fraud by the parties or others
during the process super rato et non-consummato. The Decree issued by
the 8. Congregalion of the Sacraments on March 27, 929 on this maiter
should, iherefore. be borne in mind, mosl especially when the process
is instituled in a place other than the diocese of the parties, as allowed
by the present lostruclion, Il, a.). Somelimes a virgin is fraudulenuy
substituted for a woman whose virginity is lost or a normal man is ma-
liciously substituted for one who is impotent. The measures {o be em-
ployed in identifying the parties are enumeraled in this Deerec of Mareh
27, 1929,

The spouses’ corporal inspection should bhe performed when it is
necessary to show whe juridieal prool of the non-consummation, It should
be done, in case of the wife, by medical experts or midwives or al least
skilliul women designated by the Bishop. It ean be omitted, however.
when in accordance with the Decree of the HHoly Office. June 12, 1942.2¢
censidering the moral integrity of the parlies and witnesses and their own
altitudes, as well as all argumenis and ecircumstances, there is. in the
Bishop’s judgment, a full proof of the non-consummalion. lis dispensa-
tion, however, should be reasonable beyond any doubt. Said physical
examination should net he urged when the woman refuses to submit her-
sell to il. The FEpiscopal Conferences may stale mors ample execulory

norms on this examinalion, in accordance with the circumstances of the
place.

‘ The aets of the process should be written down and safely kept by the
Notary. A lape-recorder can be used, wilth the permission of the Bishop.

[ —

® 8, Congregatinn of the laly Offive, : i i :
36, 1933, Congrer r e, Deer. Qua singrubori curn, June 12, 1912: AAS.,
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whenever it can help in taking the testimony of the parties and witnesses,
and in writing more accurately the acts of the process. However, only the
acts written in accordance with the prescriptions of the law will be con-
sidered reliable and legal.

No advocate or procurator is admilted in the process on non-¢onsum-
maiion. An innovation, however, is introduced by the new Instruction. The
Bishop may allow, or may ex-officio prescribe that the help of experls
or advisers, especially ecclesiastical, be used in drafting the petition for
the dispensation, in helping during the process or in completing the acls
of the process so thal, the truth of non-consummatlion being established,
the welfare of souls may be betier provided for. It belongs to the Bishop
alone, afier hearing the Defender of the Bond, to designale the experts
or advisers and instruct them, through a peculiar decree, about the
secret to be Kept under oath with regards 1o the acts of the process.

In the process on non-consummation, the judge does not make known
s results nor give any decision on the case. He merely forwards the
acts of the process to Lhe Sacred Congregalion, together with his votum
on the case. In drafting his opinion or votum, the Bishop mwust consider
the nature and merits of the case in a concrete and practical manner, i.c.,
he should consider all peculiar circumstances of the persons and thosc
of the non-consummation, as well as (he advisibilily and prudence in
granting the favor requested.

The Insir. Dispensationis matrimonii of March 7, 1972, does not men-
tion the votum of the Defender of the Bond. The Noerms of May 7, 1923 re
quired his votum 1o be sent with that of the Bishop.i! We believe thatl
such a requirement is still valid.

In cases of nullity of the marriage, the acis of which should be senl
lo the Sacred Congregation for the dispensation, and in cases of non-
consummation, which are 10 be discussed by a {ribunal olher than the
diocesan of the parties, the Ordinary of the Tribunal's see, in making
his judgment on the case, should confer with the Bishop of the parties,
who. knowing beller the conditions of their place, can foresee any pos-
sible scandal to be originated from the dispensation. Any unreasonable
scandal should be avoided or repressed in the best possible way,

All acts of both the cause and the processs®? as well as other docu-
ments can be writlen either in latin or a commonly known vefnacular

":S. Congr. of Sacraments, Norms., May 7, 1923, n. 94, par. 2.

= Canon 1642, par, 1 ntates that “‘all judicial acts shonld be written down, hoth the
ncts _ol' the cause, which refer to the merits of the case, for instance the sentence and
‘_ﬂl kinds of proofs; and the acts of the process. which refer to the manner of proceed-
ing. for instance the summons, warnings. ete....”
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language. Ii is allowed to translate into this language the acls and docu-
ments that originally are wrilten in a ianguage less known.

Three authenticated copies, photostatic included, of the acts of the
process and of the documents should be sent to the Sacred Congrega-
tion. The original or handwrillen text should be kept in the archives of
the curja or the iribunal. If requested by the Sacred Congregation, i
should be senl to Rome, with due precaulions.

It is most convenient that the exemplar of the judicial acts and the
documenls be typed, all pages numbered and bound with the signature

of the Notary atlesting to the faithful translation, its completeness, and
its authenticity.

PROHIBITORY CLAUSES

Once the pontifical dispensation from the bhond of a ralified non-
consummated marriage is granted, the parties may re-marry, unless ex-
pressly prohibited. The Holy See sometlimes includes some clauses pro-
hibiting a new marriage until the party or partics are considered [itted
to (ace the dutics of marriage responsibility. The purpose is to prevent

further matrimonial (ailures. A prohibilion is expressed by the words
ad mentem and velitum,

a) The prohibitory clause ad mentem is used when the fact of non-
consummalion depends on causes of less relevance. [is removal is com-
mitted 1o the Bishop, who should not allow a new marriage unless the
parly asking for the removal can assume the conjugal obligations and

promise (o fulfill them in the future honestly in accordance with Christian
tenels.

b) In peculiar cases, i.e., when the fact of non-consumimation is due
tv a phyiical or psychical defect of a serious natlure, the prohibitory clause
velitum for a subsequenl marriage is used which, unless otherwise ex-
pressly stated, is not a diriment impediment, but only prohibitory. Its
removal, however, is reserved to the Apostolic Sce, which allows the
parly lo marry again only when it is helieved thal said party is able
to perform the conjugal acl in the right manner.



