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MILITARY TRIBUNALS

In A Democracy

By Major Claro Gloria, JAGS

OR decades after the pas-
sage of Commonwealth Act
408 known as the Articles
of War and even after the
enactment of the Uniform
of Military Justice in the
critics have been
outspoken as to the accusation
that the military law has never been
the product of a serious thought and
retrospection.  Hence the defects
heretofore noted in the law still sub
sist. This criticism might have aris.
en from the seeming indifference of
the Filipinos as well as the Amer
ican people to things military, trained
as they are in the best democratic
ideals under a government to which
in all cases the military is under
strict subordination to, and governed
by, the civil authorities. Or, it
might be a vevindication of the great

recent
Code
United States,

ideals of Washington when at the

time of the Whiskey Rebellion he
stated:

the essential principles of a free

ent confine the provinces of e

firstly,
who may be
m to the Na-
thority; _secondly,

2id and eupport the civil Maglatate in
bringing offenders to dis-

pensation of this justice belongs to Ihe

civil Magistrate and let it ever be ou

pride and our glory to lelve the ucrtd

deposit there unviolates

U.S. Military Courts

In spite of the criticisms against
the military law, still the practical
demonstration of the principles of
American democracy has found am-
ple expression in the United States
Military Courts created not only
within but also beyond the conti-
nental boundaries, in pursuance of
the law. Not only have these courts
enhanced military discipline to the
highest level; they have as well pre-
served the rights of the individual
in a democracy; and have developed
themselves into an effective agency
in the administration of justice, both
at the home front and abroad in oc-
cupied territories.

During the past 130 years, the
United States Government has en
gaged in thirteen major occupation:
Florida; the Confederate States;
Mexico (twice); Cuba; Puerto Ri.
co; the Philippines; the Rhineland;
Japan; Kovea; Austria; Italy; and
1 Laswell
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A Court-Martial proceeding is typified in the picture above.
the sight of stenographers taking down nofes of the proceeding are not different from

those in the civilian court
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The counsels ftable and

But unlike the ordinary court frial, the Court-Martial is

presided over by military officers well versed in military law.

Germany.2 In the exercise of mili-
tary government in these occupied
territories, the usual functions of
government being suspended,  the
military commander of the victori-
ous forces was empowered to organ
ize military tribunals through which
they protected their security and
maintained law and order.?

Military Courts in Occupied
Territories
On the surface, the establishment
of military government is
dered to be for the advantage of the
army. But when the circumstances
underlying  its establishment are

consi-

2 Nobleman, American Military Government
Courts in’ Germany, The Annals, Vol. 267
(January, 1950), p. 87

Tbid.

Birkheimer, Militsry Government and Mi-
litary Law (1892), p. 21.

more deeply analyzed, it becomes ap-
parent that such government redounds
more to the benefit of the people
of the occupied territory over which
it is organized. Without it they
would be left at the mercy of a do-
minant military, which, due to con-
fusion or through mere want of sys-
tem, might rule them with oppres-
sion or undue harshness. But where
a military government is established
in an occupied territory, so long as
the people conform to the will of the
military authorities of the" occupy-
ing forces who are now their new
rulers, they are left unmolested in
ordinary domestic and business rela-
tions, and largely in municipal af-
fairs4 The great deterrent to the
commission of offenses in this form

oi government is the military law
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acting through its agency, the mi-
litary courts.

The importance of these military
courts is co-extensive with the de-
mands of civilized societies; they
have become the safeguard of the
people of the occupied territory;
they are a necessary concomitance
for efficient military control, and
they have immeasurably become the
true dispenser of justice over all
lands under the military govern-
ment.
A

of Military

Limiting the subject to the exist-
ence of war, a situation is created
in which due to the conduct of war,
there may be occasion for the mili-
tary commander to occupy and go-
vern conquered territory, and to ad-
minister a form of government sup-
planting that of the enemy. Such
occupation and administration is
called the government of military
occupation, or “military government”
which derives its authority from
the laws of war’

The true test of military occupa-
tion is exclusive possession. And to
entitle military government to recog-
nition it is necessary that the au-
thority of the State to which the oc-
cupied territory belongs should have
ceased there to be exercised.t

Since September 1944 up to the
recognition of Western Germany as
a sovereign state on May 5, 1955,
American  Military G o vernment
Courts functioned in the United
States zone of Germany for the pro.
tection of the Allied Forces and the

Dudley, Military Law and the Procedure
of Courts-Martial (1907), p. 300.
Birkheimer, Military Government and Mar-
tial Law (1892), p. 21.

punishment of offenders against mi-
litary government and German law.

The role which the Military Gov-
ernment Courts played in the occu-
pation of Germany constituted a
somewhat complete departure from
that traditional purpose and func-
tion, 7

In September 1944, a new system
of tribunals was established by the
American forces as socn as they oc-
cupied the land. The establishment
of military tribunals was predicated
upon the theory that eleven years of
National Socialism and five years of
war had reduced the German judi-
ciary to such a feeble and corrupt
state that it could not be trusted.
But the main purpose, as it was ap-
parent, was to reconstruct a denazi-
fied German judicial system based on
American democratic principles.®

Courts and Jurisdictions

In occupied Germany the United
States military authorities  estab-
lished military government courts of
three types, namely:

(1) general courts, empowered to
impose any lawful sentence, includ-
ing death penalty;

(2) intermediate courts, with au-
thority to impose any lawful sen-
tence up to and including imprison-
ment for years and/or fines not ex-
ceeding $10,000; and

(3) summary courts, authorized to
impose any lawful sentence up to
and including imprisonment for one
year and/or fines not exceeding

7 Nobleman, American Military Government

Courts in’ Ges The Annals, Vol. 267
(January, 1950), p. 8.
8 Ibid., at p. 88.
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Allied forces, if he were not other-
wise T ; (5) to bring with

Under Military Government Ordi-
nance No. 2 military government
courts were given jurisdiction over
all offenses committed by persons in
the occupied area with the exception
of members of the armed forces of
the Allied Nations and the enemy.
In view of the indefinite suspension
of the German Courts upon the oc-
cupation of Germany by the Allied
forces, the jurisdiction of the United
States Military Government Courts
cxtended not only to all violations
f military government laws, but to
al offenses against German law as

Beiit ’
Vel Right of Subjects

Crdinance No. 2 provided also that

The Constitution, in its Bill of Rights, provule& :Htw
‘No person shall be deprived of life, {
erty without due process of law.

him to trial such material witnesses
in his defense as he might wish, or
to have them summoned by the court
at his request, if practicable; (6) to
apply to the court for adjournment
where necessary to enable him to pre-
pare in his defense; (7) to have the
proceedings translated when he was
otherwise unable to understand the
language in which they were conduc-
ted; (8) and in the event of convic-
tion, to file a petition setting forth
the grounds why the findings and
sentence should be modified or set
aside, 11

Fairness and Independence Stressed

In upholding the basic safegvards

Co

to determine the guilt or innocence of soldiers charged

certain fundamental rights were to be
afforded to all persons appearing be-
fore military government courts.
Some of the rights guaranteed were:
(1) the right of the accused to have,
in advance of trial, a copy of the
charges upon which he was to be
tried; (2) to be present at his trial,
to give evidence, and to examine or
cross-examine any witness; (3) to
consult a lawyer before trial and to
conduct his own defense or to be re-
presented by a lawyer of his own
choice; (4) in any case in which a
sentence of death might be imposed,
to be represented by an officer of the

of American democracy, the import-
ance of fair treatment of all’German
defendants appearing before military
government courts was stressed. Thus,
on July 16, 1947, the Office of Milit-
ary Government for Germany issued
the following directive setting forth
the fundamental principles to be ad-
herred to in the trial of cases by mili-
tary government courts

ary; Coverninant
tial points
lanal ity SaraNel

penal procedure.
Likewise every effort must be mi

in the objectives of
respect the guaranties of
provided by German Co

he sole function of

Government Court
every case before it according to the law
and the evidence...12
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Among the fundamental principles
laid down were the necessity for the
independence of the courts, the re.
quirement of due process of law and
a speedy and public trial, and a pro.
hibition against double jeopardy. 13

In line with this basic concept of
American democracy the directive
concluded:

American Military Government must, to
the maximum degree, exercise its govern-
ment powers  according to democratic
principles and procedures. Military Gov-
ernment Courts are in constant and close
n people.  Their

£ American Jjustice,
herstors. the. procesdings’ and. Jadgments
of Military Government Courts must con-
form to the principles of due proce
protect and enforce the rights as well
the responsibilities of the individual, and
prove to the German people the essential
fairness and soundness of the democratic
Judicial process. 14

Military Courts Disseminate
emocracy

From the foregoing, it is not dif-
ficult to state that the American Mili-
tary Government Courts have played
a more important role in the dissemi-
nation of democratic ideals and prin-
ciples to the German people than any
other military government operation.
Three factors are considered in the
advancement of democracy in Ger
many: first, military government
courtrooms have been the only places
in Germany where large numbers of
German people have been able to
watch Americans at work; second,
military government courts are the
only agencies of military government
with which the Germans of all clas.
ses and strata of society have come

13 Ibid.
14 Ibid.
15 Ibid., p. 85

into dirvect contact; and third, they
have constituted, until recently, the
only graphic means whereby the peo-
ple of Germany have been able to
test the manner in which their newly
acquired democratic rights and safe-
guards afford them actual protection
in the course of their daily lives, 15

The Occupation Forces of the Uni-
ted States have found the prepara-
tion of the German people for a de-
mocratic way of life extremely dif-
ficult. However, no one can deny the
fact that the Military Government
Courts have done much to win the
confidence of the German people and
have provided the practical demons.
tration of American democratic prin-
ciples, These courts have ultimately
developed into the foremost example
of “democracy in action.” 16

Undue Fear of Military
in a Democracy

And yet people living in a demo-
cracy have the constant fear that the
military may rise someday to subdue
the rights guaranteed by the Consti-
tution. The fear is without founda-
tion.

In a part of his decision in the
case of United States v. Lee, Justice
Miller stated that no man is so high
that he is above the law. No officer
of the law may set that law at defi-
ance, with impunity. All the officers
of the Government from the highest
to the lowest, are creatures of the
law and ave bound to obey it. It is
the only supreme power in the system
of a democratic government, and
every man who, by accepting office,
participates in its functions, is only
the more strongly bound to submit to

16 thid. p. on.



the supremacy, and to observe the li-
mitations which it imposes upon the
exercise of the authority which it
gives. 17

The foregoing view clearly indi-
cates that the protection of funda-
mental rights against amy form of
encroachment on, or extinction by, any
governmental agency, is one of the
purposes of the Awerican constitu-
tional system to which the Govern-
ment of the Philippines fully sub-
scribes. At times, however, there
seems to be a growing apprehension
by the militant civil power that the
military is transgressing the suprem-
acy of the law and extinguishing the
liberties of the people. That has been
the reason why those who advocate
the supremacy of the civil authori-
ties fully agree in the doctrine that
the military should always be kept in
subjection to the laws of the country
to which it belongs, and that “he is
no friend of the Republic who advo-
cates the contrary.” They believe
that Ve established principle of every
free people is, that the law alone shall
govern and to it the military must
always yield. 18

Military Courts Subject
to Supreme Court

The truth of this doctrine is never
doubted. But analyzing the role of
the military in relation to other gov-
ernmental agencies, the much feared
of “dominant establishments as is the
case with all branches of government
in any democratic state as the United
States are under the law. All mem-
bers of the armed forces, from the

lowest enlisted personnel up through
17 US. v. Lee, 106 (1882).
18 Dow v. Johnson, 100 U.S. 169 (1897).
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the highest levels of command, are
under the rule of law — be it muni-
cipal law or international law. That
is tl.e main foundation of the power
of the Supreme Court relative to the
military establishment — that the
Supreme Court has the highest na-
tional jurisdiction, that is, the right
to say what the rule oflaw is as it
applies to the armed forces. 0

In support of this principle, not-
withstanding the independence of mi-
litary tribunals, the right of the
Supreme Court to determine ques-
tions of jurisdiction is an adequate
safeguard against undue extension of
the authority of military courts over
military personnel and certain clas-
ses of civilians. The fact that the
Supreme Court renders the final deci-
sions relative to the competence of
military courts in certain cases indi-
cates its great power for restraining
military anthority from improper ex-
pansion of its jurisdiction — even in
times of national emergency.

Civil Rights Not Abrogated

The role of the military commis-
sion in the administration of justice
—and the court-martial or other form
of military tribunal for that matter
— shows that in no case did the mili-
tary assert power without sanction
of the law. It has been more than
amply demonstrated that the proper
civil court restrains militaty agents
from injurious actions against civil
rights. It also restrains the civil au-
thorities from whom the military
agents receive orders, from directing
them to execute those orders, if they
are beyond the pale of the law. “The

19 Smith, American Democracy and Milita-
ry Power (1951), p. 268.




JULY 1956 4

Deportation of undesirable aliens is one of the inherent powers of a state. Thus, when
an alien poses danger fo internal security of a sfate, no power on earth can prevent
his deportation. This is necessary for self-preservation. But notwithstanding this, like
the citizen in an ordinary court action, an alien is given the opportunity to be heard
and represented by counsel in the proceeding fo deport him. Above photo shows a
well-guorded session of the Deporfation Boar

prohibitions of Ez parte Milligan, Congress has given them through va-
Sterling v. Constantin, and Duncan rious legislations. Where peace ex-
v. Kahanomoku were aimed at the ists the courts function in accordance
military, but they were also meant to with the laws of peace. But in times
restrain the civil authority from us- of war they function under the laws
ing the military arm to commit exces- of war. No better attribute can jus-
ses against the great and historic tify the role of these courts than
rights of Americans.” 20 what Chief Justice Chase states in
The foregoing study on the role of Ez parte Milligan:
the military government courts in the

i i There are under the Constitution three
system of American democracy iS  yng,"or military jurisdiction: one to be
merely a reiteration of the great as- exercised both in peace and war; ther

sertion that wherever these COUILS 8Te  winout  the boundaries of the  United
established they adhere to all consti-  States, or in time of rebellion and civil
tutiona} precepts and exercise *heir rebels treated as bel

authorities in accordance with what tok Ko jexerel;

St rebel
20 Ihid,, at . 286. mits of states maintaining




the National Government, when the public

Congress prescribing
otherwise

of the nati

expedient, the local
e military com-
the direction of the Pres-

the express or implied sanc-

gress; while the third may

e enominated MARTIAL LAW PEOF-

ER, and is called into action

e ¥l mpa¥arily i hem the action Gt

Congress cannot be invited, an

cate of fustifying or excusing peril, by

¢ esident, in times of

ehietl on
thin  districts or localities where or-
dinary law no longer adequately secures
public safety and private rights.

think  that the power of Congress,
in such times and in such localities, to
nuthorize trials for crimes against the

y and safety of the national forces,
may be derived from constitutional
authority to raise and support armies

declare war, if not from its con-
stitutional authority to provide for gov-
erning the national forces. 21

foreign war,

Conclusion

Under the great democratic system
of government, therefore, there should
be no apprehension that the military
would likely abuse its authorities.
The power and, therefore, beyond the
pale of the judicial and legislative
branches of the government, would
always respect the sanctity of the law
under which they derive their power,
and uphold the great mandates of the
Constitution. Fortified and strength-
ened by years of these
courts will continue to play an im-
portant role in preserving our ‘ideals
and principles and in strengthening
the faith and dignity of all free men
living in a democracy

experience

21 Ex parte Milligan, 4 Wall. 2 (1866
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