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This is a petition of JOSE TAN CHAU,
a citizen of the Republic of China, domi-
ciled in the Philippines, and doing business
at Badeo 4, Malabon, in the Province of
Rizal, praying that the decision of the
Director of Commerce, denying the regis-
tration of his trademark LIBERTY, be st
aside and that his application be given due
course in the Patent Office.

The records of this case show that the
petitioner filed with the Director of Com-
merce on September 30, 1946, an applica-
tion for the registration under Act No. 666
of the trademark LIBERTY used on bago-
ong and patis, which are articles of salty
food in general use, derived from small fish.
Without giving any definite date, the peti-
tioner alleged in his application that he had
employed the trademark “since American
liberation” (meaning liberation of Manila
by Gen. MacArthur’s forces). He further
alleged that the trademark was applied to
the “bottles or tins containing the goods.”

The records further show that, in a brief
one-paragraph decision’ rendered April 23,
1947, the Director of Commerce rejected
the application —

“on the ground that said trademark is identical with
the trademark LIBERTY for edible oil, lard, mar-
garine, belonging to the same class cc, registered in
this Office in favor of Tan Khek Chiok, 538 T. Pin-
pin, this City, on September 13, 1946, No. Republic
§38. Use claimed” definitely ‘since Junc 1, 1945."”

The records disclose that the application
of Tan Khek Chiok stated that his trade-
mark LIBERTY was applied to “tins, bot-
tles or other containers containing the
goods.”

The records also disclose that on May 3,
1947, the applicant filed a motion for re-
consideration, upon which the Director of
Commerce was unable to act in view of the
transfer a short time thereafter of the func-
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tion of trademark registration from him to
the Director of Patents. |

The provisions of Act No. 666 upon the
authority of which the Director of Com-
merce refused registration of the petitioner’s
trademark LIBERTY read as follows:

“Sec. 13, * * * no alleged trademark * * * shall
be registered * * * which is identical with a regis-
tered or known trademark owned by another and
appropriated to the same class of merchandise * *

This provision is similar to Sec. 5 of the
U.S. Trademark Act of 1905, which was in
force until the enactment of the Trademark
Act of 1946, which is popularly referred to
as the Lanham Act. Tt reads as follows:

«* % % Provided, That trademarks which are iden-
tical with a registered or known trademark owned
and in use by another and appropriated to merchan-
dise of the same descriptive properties * * * shall
not be registercd.”

As interpreted by U.S. courts, the phrase
“merchandise of the same descriptive pro-

crties” means “goods of the same class.”
Philadelphia Inquirer Co. v. Coe, Comm. of
Patents, 55 USPQ 435. The phrase “the
same class of merchandise,” as used in Sec.
13 of Act No. 666, and “goods of the same
descriptive properties,” as used in Sec. 5 of
the U.S. Act of 1905, have, therefore, the
same signification.

As the trademark sought to be registered
and the one already ‘registered are admitted-
ly identical, the only question before the
Director of Commerce was whether bago-
ong and patis on which petitioner’s trade-
mark is used, and edible oil, lard, and mar-
garine on which the registered trademark is
employed, belong to the same class of mer-
chandise or, using the equivalent phrase of
the US. Act of 1905, whether they are
merchandise of the same descriptive proper-
ties. If they do not belong to the same
class, the petitioner’s trademark is regis-
trable under the cited section 13 of Act No.
666, and the Director of Commerce was
wrong in refusing it registration. But, if
they do belong to the same class, the said
section prohibits its registration, and the
Director of Commerce was right in refus-
ing registration.

United States courts have set up a num-
ber of tests by which the question whether
or not two items of merchandise are of the
same descriptive properties (belong to the
same class) may be determined. Tt is not
necessary that the items under consideration
pass all the tests, or a majority of them, in
order to be adjudged to belong to the same
class. These are the tests. If the question
in each case is answerable in the affirmative,
the goods involved are considered to be of
the same descriptive properties (the same
class).

1. Can the two items be put under a group cap-
able of general definition, such as groceries,
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canned goods, men’s furnishings? Cheek-Neal
Coffec Co. v. Hall Dick Mfg. Co., 40 F (2)
1065 Oppenheim, Oberndorf & Co. v. President
Suspender Co., 3 F(2) 885 In re Inderrieden
Canning Co., 277 Fed. 613.

2. Are the two items used for the same general
purpose, as baking soda and baking powder?
Layton Pure Food v. Church and Dwight Co.,
182 Fed. 35; Emerson Electric v. Emerson Radio
& Phonograph Corp., 90 F(2) 331,

3. Are the items capable of conjoin use, as a shirc
and a collar button for a shire? Cluett, Pea-
body & Co. v. Hartogensis, 41 F(2) 94; Rosen-
berg Bros. v. Elliot 7 F(2) 962.

4. Are the items sold in the same stores to the same
class of customers? Cluett, Peabody & Co. v.
Hartogensis; Rosenberg Bros. v. Elliot, suprs.

5. Are the items marketed by the same method, as
in barrels, boxes, cartons, bottles, or tins?
Cracker Jack Co. v. Blanton Citrus, 81 F(2)

6. Have the items been manufactured in the past
by the same manufacturer? Beech-Nut Packing
v. Lorillard Co., 7 F(2) 967; Pittsburgh Brew-
ery v. Ruben 3 F(2) 342.

7. Have the items the same active element or in-
gredient? Layton Pure Food v. Church &
Dwight, supra; B. F. Goodrich Co. v. Closgard
Wardrobe Co., 37 F(2) 436.

8. Are the items manufactured from the same raw
material?  Kushner & Gillman v. Mayflower
Worsted, 11 F(2) 462; Ralston Purina v. Sani-
wax Paper, 26 F(2) 941; Denver Gas & Elec-
tric v. Alexander Lumber Co., 269 Fed. 859.

Petitioner’s bagoong and patis and the
goods of the owner of the registered trade-
mark—edible oil, lard and margarine—

a. belong to the same group capable of a general
definition—groceries.

b, are capable of conjoint use—patis and bagoons
and edible oil or lard are often mixed together
in the preparation of dishes for the dinner table.

¢ are sold in the same stores to the same customers,

d.are marketed by the same method—retailed in
bortles or tins.

By one-half of the tests, petitioner’s goods
and the goods of the owner of the registered
trademark are merchandise of the same de-
scriptive propertics or, in the words of the
cited Scc. 13 of Act No. 666, merchandise
of the same class. This being the case, T
am of the opinion that the Director of Com-
merce did not err in refusing registration to
petitioner’s trademark. There is a rule in
trademark law and practice that all doubts
are resolved against the newcomer. “The
reason for this (rule) is that the field
from which a person may select a trademark
is practically unlimited, and hence there is
no excuse for him impinging upon, or even
closely approaching the mark of his business
rival * # % (William Waltke & Co. v. Geo.
Schaffer & Co., 263 Fed 650). So that, if
it be urged that the classification of bago-
ong and patis and of edible oil, lard and mar-
garine in the same class is at best doubtful,
the decision of the Director of Commerce
would still be correct, for he had resolved
the doubt against the petitioner, who is the
newcomer.

His decision is, therefore, affirmed.

In this connection, it is interesting to note
the following decision of the U. S. Commis-
sioner of Patents rendered on April 9, 1947,
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interpreting the above cited Sec. § of the
US. Act of 1905:

“This is an appeal from the refusal of the Ex-
aminer of Trade Marks to register the notation
‘PINE TREE’ as a trade mark for ‘natural bulk
American Cheese.’ The application was rejected in
view of prior registration of the same mark for
canned vegetables and sardines.

“In a carefully prepared and elaborate brief, ap-
plicant presents the argument that likelihood of con-
fusion is the ‘only acceptable test’ in determining
whether goods possess the same descriptive proper-
ties; and that since confusion is here unlikely, the
proposed registration should be granted. But, while
such argument might once have been persuasive, it
comes too late. For both the Court of Customs and
Patenc Appeals and the Court of Appeals for the
District of Columbia are committed to the rule that
identical marks may not be registered for merchan-
dise of the same class, regardless of confusion. In
re Laskin Brothers, Inc., 32 C.C.P.A. 820, 146 F. 2d
308 (64 USPQ 225); Philadelphia Inquirer Co. v.
Coe, 77 App. D.C. 39, 133 F. 2d 385 (55 USPQ
435). And that cheese and canned goods are broad-
ly of the same descriptive propertics, there is no
longer room for doubt. W.B. Roddenbery Co. v.
Kalich (C.C.P.A.), 158 F. 2d 289, 72 USPQ 138.

“The  des afﬁrm;d" Ex Laabs
Cheese Co.,

cision i parte
73 USPQ 8

The foregoing decision shows that the law
of the United States under the Act of 1905,
and the law of the Philippines under Act
No. 666 are the same. 1In both cases, when
the mark sought to be registered and the
already registered trademark are identical,
the only inquiry required to be made is, Do
the goods, on which the two identical trade-
marks are used, belong to the same class?
If the inquiry shows that they belong to the
same class, then the mark sought to be re-
gistered is refused. Any actual difference
between the goods of the applicant and the
merchandise of the registrant and any con-
sideration that this difference may not ac-
tually cause confusion and deccive the pur-
chasers as to the origin of the applicant’s
goods, are immaterial. If the goods are
found to be of the same class, the law, in
both countries, simply presumes that con-
fusion and deception of the purchasers will
follow, and the trademark of the newcomer
is refused.

The present trademark law has changed
this method of approach to the problem.
For comparative purpeses I quote in full Sec.
13 of Act No. 666 and the corresponding
provision of Republic Act No. 166, which
is Sec. 4 (d):

ACT 666

“SEC. 13. The time of the receipt of any such
application shall be noted and recorded. But no al-
leged trade-mark or trade-name shall be registered
which is merely the name, quality, or description of
the merchandise upon which it is to be used or the
geographical place of its production or origin, or
which is identical with a registered or known trade-
mark owned by another and appropriated to the same
class of merchandise, or which so nearly resembles
another person’s lawful trade-mark or trade-name
as to be likely to cause confusion or mistake in the
mind of the public, or to deceive purchasers. In
an application for registration the Director of the
Bureau of Commerce and Industry shall decide the
presumptive lawfulness of claim to the alleged trade-
mark. (As amended by Act No. 1407, sec, 3(b),
and modified by Act No. 2728.)”
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REPUBLIC ACT 166

“SEC. 4. Registratic of ks, trage-
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of common, ordinary word. In suits for

infri the courts have accorded

names, and service-marks—The owner of a trade-
mark, trade-name or service-mark used to distinguish
his goods, business or services from the goods, busi-
ness or services of others shall have the right to re-
gister the same, unless i

*(d) Consists of or comprises a mark or trade-
name which so resembles a mark or trade-name re-
gistered in the Philippines or a mark or trade-name
previously used in the Philippines by another and not
abandoned, as to be likely, when applied to or used
in connection with the goods, business or service of
the applican, to cause confusion or mistake or to
deceive purchasers;”

The foregoing provision of Republic Act
No. 166 was taken from Sec. 2 of the U.S.
Trademark Act of 1946 (Lanham Act),
which replaced the Act of 1905. It reads
as follows:

“Sec. 2, No tradémark by which the goods of
the applicant may be distinguished from the goods
of others shall be refused registration on the principal
register on account of its nature unless it—

o » N » B »

““(d) Consists of or comprises a mark which so
resembles a mark registered in the Patent Office or
a mark or tradename_previously used in the United
States by another and not abandoned, as to be likely,
when applied to the goods of the applicant, to cause
confusion or mistake o to deceive purchasers: * *

It will be seen that the new trademark
law (Sec. 4(d) ) omits all reference to iden-
tical trademarks and to the phrase “the same
class of merchandise” which are employed in
Act No. 666. The new law simply provides
that, if the mark sought to be registered is
so similar to another’s trademark that, when
used on the applicant’s goods, it would be
likely to cause confusion and deception
among the buyers of such goods, its regis-
tration shall be refused. Because of the
omission of the phrase “the same class of
merchandise,” the inquiry in the new Act,
in the case of identical marks, has shifted
from “Do the goods of the applicant and
those of the owner of the registered trade-
mark belong to the same class of merchan-
dise?” to “Will the concurrent use of the
same trademark by the applicant and by the
owner of the registered trademark likely to
cause confusion and to deceive the buyers,
so that they would think the applicant’s
goods originated from the owner of the re-
gistered trademark?”

In determining whether such confusion
and deception as to the origin of the applic-
ant’s goods are likely to take place, the na-
ture of the trademark used is taken into
account. In cases of this kind, U.S. courts
have recognized two classes of trademarks—
(a) the fanciful, or arbitrary, or arbitrarily
coined trademarks, which they term “strong
marks”; and (b) marks consisting of com-
mon, ordinary, and well known words,
which they denominate “weak marks.” The
courts believe that the liability to confusion
as to the origin of the goods of the new-
comer in the field is greater when the mark
of the first user is fanciful and arbitrary,
and less when the first user’s mark consists
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greater protection to “strong marks” than
to “weak marks.” To put it in another
way, the courts have been willing to con-
cede to the first user of a “strong mark” a
wider range of goods upon which he may
place his mark to the exclusion of others.
To the first user of a “weak mark” they
have been inclined to give only a limited
scope. This is especially true when the
“weak mark” is being used by a multipli-
city of traders for various articles. In such
cases, the courts believe that the likelihood
of confusion as to the origin of the goods
of each trader using the mark is insignifi-
cant, and they have usually restricted trade-
mark protection for each trader to the spe-
cific goods which each actually manufac-
tures and sells. France Milling v. Wash-
burn-Crosby Co., 7F(2) 304; DBabst Brew-
ing v. Decatur Brewing, 284 Fed. 110; An-
heuset-Busch v. Budweiser Malt Products,
295 Fed. 306.

To take another view of the matter, the degree
of excl\mv:nesf of appropriation accorded to the
originator of a trade-name often varies with the kind
of name he originates. If the name or mark be
truly arbitrary, strange, and fanciful, it is more
specially and peculiarly significant and suggestive of
one man’s goods, than when it is frequently used by
many and in many differing kinds of business. OFf
this ‘Kodak’ is a famous cxample, and the English
courts have prevented one from putting forth Kodak
bicycles, at the suit of the originator of the name
for a totally different article. Eastman v. Kodak
Cycle Co,, 15 R.P.C. 105; cf. Re Dunn’s Trade-
Mark, 7 R.P.C. 311, and Dunlop v. Dunlop, 16 R.
P.C. 12. In this court the same influence is scen
in Aunt Jemima Mills Co. v. Rigney, 247 F. 407,
159 C.CA. 461, LR.A. 1918C, 1039, where the
above line of cases is quoted and relied on.

“The phrase ‘Gold Medal is distincely not in the
same class of original, arbitrary, or fanciful words as
‘Kodak and ‘Aunt Jemima’. It is a laudatory phrase,
suggestive of meric, recognized by some organization
of authority awarding a prize. It is only allied to
some particular business or person by insistent, per-
sistent advertising. Washburn’s flour has been so
advertised, and the proof is ample that publicity ef-
forts have born fruit, so that Gold Medal flour
means among purchasers Washburn’s flour. Yet it
must always be remembered that there is nothing
original about the name per se; it is exactly like the
phrase ‘Blue Ribbon’, and has been as extensively and
variously applied. One who devises a new, strange,
‘catching’ word to describe his wares may and often
has by timely suit prevented others from taking his

word or set of words to gild the repute of even
wholly different goods (cases supra); but one who
takes a_phrase which is the commonplace of self-
praise like ‘Blue Ribbon’ or ‘Gold Medal’ must be
content with that special field which he labels with
so undistinctive a name. Of this Pabst, etc., Co.
v. Decatur, etc.,, Co. (C.C.A.) 284 F. 110; and
Anheuser, etc., Co. v. Budweiser, etc., Co. (C.C.A.)
295 F. 306, constitute a perfect illustration. In the
first decision Blue Ribbon was restricted to the single
product with which plaintiff had associated it, while
in the second Budweiser was given a wider sphere of
influence. In the present case Washburn has made
known by advertising Gold Medal not a line of pro-
ducts, nor any product of a varied business, but one
separate, well-known commodity, pure wheat flour,
and with that he must be content.

« .

Washburn, by persistent and pushing
nown and nondistinctive name has on

“Result is:
use of a wel

(Contimm/ on pige 269)
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JOSE ABAD SANTOS: AN APOTHEOSIS

The selfish principle, that infirmity
100 often of great as well as of little
minds, seemed never to have reached
bim. It was entirely incompatible
with the purity of his taste and the
grandeur of his ambition. Everything
appeared to be at once extinguished,
when it came in competition with bis
devotion to his country’s welfare and
glory. He was a most faithful friend
to the cause of civil liberty through-
out the world, but he was a still great-
er friend to truth and justice. —
CHANCELLOR KENT speaking of Ale-
xander Hamilton.

T

Jose Abad Santos was a victim of a wan-
ton war, of pitiless destruction. Like the
many other victims, he died in the service
of his country. Unlike most of them, how-
ever, he chose his manner of dying. And
unlike most of them, he could have lived
had he wished to. But he preferred to die;
his death has now become one of the glorious
epics of our age.

At the outbreak of the war, Jose Abad
Santos was an Associate Justice of the Su-
preme Court; he had been continuously serv-
ing in that capacity since his appointment
on June 18, 1932, interrupted only when he
was drafted by President Quezon as Secre-
tary of Justice from December 6, 1938 to
May 23, 1941.  On December 24, 1941, he
was appointed Chief Justice. Concurrent-
ly, he performed all the functions pertaining
to the Department of Justice, pursuant to
Exccutive Order No. 396, issued on the same
date of his appointment. In accordance
with the said order which reorganized the
Executive Department of the Common-
wealth, Chief Justice Abad Santos was also
designated  acting  Secretary of Finance,
Agriculture, and Commerce. President Que-
zon later took him to Corregidor with Vice-
President Osmefia, General Basilio Valdes,
Major Manuel Nieto, .and Father Pacifico
Ortiz.  While there, Abad Santos- assisted
President Quezon and the Commonwealth
officials with him in disposing of and se-
curing the funds of the Government that
were deposited in the vault in Corregidor.

At the inauguration of President Quezon
for his second term on December 30, 1941,

By ABRAHAM F. SARMIENTO

they moved to a place called Buenos Aires
and later to the government sugar mill at
Binalbagan. Cognizant of the risk and dif-
ficulty of moving in a big group, the party
split two ways, the Chief Justice staying
most of the while with Vice-President
Osmefia.

Jose Abad Santos was in bad health at the
time. He was suffering from asthma. Ne-
vertheless, although physically unfit for
strenuous duty, he did not relax in his work.
He continued indefatigably to discharge the
duties of his triple position, i.c., Chicf Jus-
tice, Secretary of Justice, and Secretary of
Finance, Agriculture, and Commerce over
the unoccupied territory. The departure of
President Quezon for the United States via
Australia in the latter part of March, 1942,
multiplied not only the tasks of Abad San-
tos but also the dangers to which he was ex-
posed. The President offered Abad Santos
the choice to go with him or to remain in
the Philippines. Indeed, the thought of
America with its promise of haven at the
time of great danger could have enticed the
mind of an ordinary man. But Jose Abad
Santos was not the common run of men.
He told President Quezon: “I prefer to re-
main, carry on my work here, and stay with
my family.”

There has been much controversy as to
who was appointed by President Quezon to
represent him in the Philippines. During
the occupation, not a few designing men

I

Jose Abad Santcs was born in San Fer-
nando, Pampanga, on February 19, 1886,
the sixth of the ten children of Vicente
Abad Santos and Torribia Basco. When
ouly eighteen years old, he went to America
as a government pensionado to complete his
cducation. He studied for sometime in the
Santa Clara College at San Jose, California,
and then enrolled at Northwestern Univer-
sity where he obtained the degree of Bache-
lor of Laws. He pursued further studies in
the George Washington University, where
he was granted the degree of Master of Laws.
Upon his return to the Philippines, he be-
came on December 1, 1909, a clerk in the
Executive Burcau with a salary of P960
per annum.

On July 31, 1914, he was appointed as-
sistant attorney of the Bureau of Justice,
after which he became attorney for the
Philippine National Bank. He was the tech-
nical adviser and ex-officio member of the
first Independence Mission to the United
States in 1919. In 1922, he served for three
months as Under-Secretary of Justice, im-
mediately after which he became the Secre-
tary. Because of the cabinet crisis under
the Wood administration, he resigned on
July 17, 1923, In 1926 he headed the Phil-
ippine Educational Mission to America. He
resumed in 1928 the Justice portfolio under
Governor-General Stimson, which position

d nt to the

presumptuously claimed the honor. = Presi-
dent Quezon is dead and his lips are for-
ever closed. Nonetheless, he wrote a letter
dated March 17, 1942, addressed to Chief
Justice Abad Santos. The letter settles the
question and belics the claims of opportun-
ists. It reads in full:

March 17, 1942
My dear Chief Justice Santos:

In addition to your duties as Chief Justice and act-
ing Secretary of Finance, Agriculture, and Commerce,
I hereby designate you as my delegate with power to
act on all matters of government which involve no
in the fundamental policies of my adminis-
of which you are quite familiar. Where cir-
cumstances are such as to preclude previous consul-
tation with me, you may act on urgent questions of
local administration without my previous approval.
In such cases, you are to use your own best judg-
ment and sound discretion.

With reference to the government-owned corpo-
rations, you are also authorized to take such steps as
will protect the interest of the government cither by

Chief Justice Abad Santos ad
him in Corregidor the oath of office. To-
gether with Quezon and his party, he stayed
in Malinta Tunnel until February 22, 1942,
when he left with them by submarine for
the Visayas, arriving in Occidental Negros
two days later. The presidential party
shuttled from place to place as a precaution-
ary pressure, sojourning first at Talisay in
the home of Governor Lizares, and from
there to the Del Rosario hacienda.. Then
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curtailing or their operations
as circumstances may warrant.
Sincerely yours,

(Sgd.) MANUEL L. QUEZON

The responsibility placed upon Abad San-
tos was enormous. But he proved equal to
the situation. The many years of service to
his credit were more than ample preparation
for the trust suddenly reposed upon him.
At this juncture it is proper to digress and
trace briefly his early life.

e pied until his
Supreme Court in 1932,

Jose Abad Santos devoted the best years
of his life to the public service. He was
President of the Philippine Bar Association
and of the Young Men’s Christian Associa-
tion, member of the Abicrtas House of
Friendship, educational adviser of the Co-
lumbian Institute, and Chairman of the
Board of Trustees of the Philippine Women’s
University. He was actively identified with
the Protestant movement of the Philippines
and was prominent in Masonic circles.

it

And now we go back to the last days of
this great man.  The nature of his position
necessitated communication with the capi-
tals of the different provinces not yet under
enemy control. Therefore, he had to travel
by ferryboat and car through the length and
breadth of Negros, Iloilo, and Cebu. On
Ascension Day, April 11, 1942, while tra-
veling somewhere around Carcar, Cebu, with
his son, Jose, Jr., Colonel Valeriano of the
Philippine Constabulary, and some enlisted
men, he and his party met truckloads of sol-
diers. Unaware that the enemy had landed in
the vicinity, they stopped: the trucks, think-
ing all the time that the passengers therein
were USAFFE soldiers. Finding out too late
that the soldiers were Japanese, Jose Abad
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Santos and his companions calmly went
down from their cars. They were ordered to
surrender. Upon inquiry, Abad Santos
identified himself as the Chief Justice of the
Philippines. The Japanese confiscated the
pistol of Colonel Valeriano and those of the
enlisted men. The captives were then taken
to the Japanese concentration camp in Cebu
City. For the first time, the Japanese
learned that Jose Abad Santos was actually
the head of the Commonwealth Govern-
ment. Evidently, because of the importance
of their prisoner and fearing rescue or
escape, father and son were moved from one
camp to another. The senior officers of
the Japanese Army in Cebu, General Kawa-
gutsi and Colonel Kawakami, “played the
role of high priest and Pontius Pilate,” res-
pectively, towards Jose Abad Santos. For
almost twenty days, he was subjected to
gruelling and mortifying inquisition. The
exact nature of the investigation is still
shrouded in secrecy. Jose Abad Santos, Jr.,
the only available witness was never present
on the spot whenever his father was inter-
rogated. One significant remark, overheard
by the son from his father on one occasion,
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(Continued from page 267)
this record made it a good trade-mark for just what
it was applicd to, pure or straight wheat flour; o
that commodity France never applied the name, but
did apply it to a commercially distince article as he
had good right to do.

“Both partics are entitled to be protected in their
several businesses. France has not attached Wash-
burn; therefore the latter needs no relief. Wash-
burn has deliberately attached France; therefore the
decree below was right, and is affirmed with costs.”
France Milling co., Inc., v. Washburn-Crosby Co.,
Inc., 7F(2) 304.”

The trademark LIBERTY herein applied
for appears to me to belong to the class of
“weak marks.” It further appears to be of
the sub-class which involves employment by
a number of traders for different commo-
dities. The records of the Patent Office
show that, in addition to Tan Khek Chiok,
LIBERTY is registered to four other per-
sons for as many classes of goods—for corn-
starch, laundry soap, lemonades and soft
drinks, and for the manufacture of bread.
In view of these circumstances, I believe
that the petitioner’s application should be
reinstated in the active files of the Patent
Office, upon the condition, however, that
there be submitted in place of the original
application a new one prepared in accord-
ance with the new Act and with the Rules
of Practice issued thereunder, the new ap-
plication to be given proper priority of ac-
tion, and all fees paid upon the original ap-
plication to be credited to the new one.

Manila, April 19, 1949.

(Sgd.) CELEDONIO AGRAVA
Director of Patents
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revealed the man’s indomitable courage and
unflinching loyalty to a cause he served long
and well. He said: “T cannot possibly do
that because if I do so I would be violating
my oath of allegiance to the United
States.  What the Japanese asked him
to do is still a matter of conjecture. Pre-
viously, however, he had been asked to
contact General Roxas somewhere in Minda-
nao who up to that time had not yet sur-
vendered. In all probability, the Japanese
wanted him to induce General Roxas to sur-
vender. Apparently, the very idea was re-
volting to Abad Santos’ conscience. There
is ground to believe that this demand
prompted the utterance of those brave words
of defiance by a prisoner in the face of his
captor. That refusal cost Jose Abad Santos
his life.

On or about May 1, 1942, father and
son were taken from Cebu to Mindanao on
a Japanese transport which formed part of
a convoy sent on a military expedition to
Mindanao. They landed at Parang, Cota-
bato, under fire from the USAFFE. About
this last portion of their fateful odyssey,
Jose, Jr. relates:

“We were placed together with the troops in one
of the landing barges. While we were moving to-
ward the beach, the USAFEE forces entrenched on
the shore were firing at the landing barges. At that
moment, I recall that my father was standing
straight and the Japanese shouted at him: ‘Hey! you
get down!” and they signalled him to lic low. I also
told him buc he had an indifferent attitude at that
time. After landing, we hiked for about three hours
through mud and heavy luggage until we reached
the Constabulary barracks at Parang. Afcer one
night in Parang, in the afternoon they placed us in a
truck. We were not able to proceed farther that
day because they had not cleared up the other parts
to which they were supposed to be headed.”

On or about May 4, 1942, they reached
Malabang. For three days father and son
were confined in a school house. For three
days, they waited for further developments,
doing nothing but read whatever they could
get hold of.

The fatal stroke of fate was slow in com-
ing. But slow as it was, there was that tra-
gic inevitability, that powerful surge of des-
tiny noticeable cven from the dry, humid air
of that summer afterncon. At approxi-
mately two o’clock in the afternoon of May
7, 1942, the Japanese interprecer, Keiji
Fukui, went to the Chief Justice to summon
him to the Japanese Headquarters. After
a few minutes, Jose Abad Santos returned
and called for his son. Both went into a
small hut nearby and there the father sto-
ically informed his son: “I have been con-
demned to be executed.” Thereupon, Jose,
Jr. broke down and wept. But the father
smilingly and affectionately reproved the

son: “Don’t cry. What is the matter
with you? Show these people that you are
brave. It is a rare opportunity to die for

one’s country and not everybody has that
chance.” What brave words, what sublime
soul was thereby revealed by their utterance!
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Jose Abad Santos

After exhorting all of his family to live
up to his name, father and son said a short
prayer. In final parting, they embraced
cach other. And in a few minutes the son
heard a volley of shots. Jose Abad Santos
was dead, martyr to a very worthy cause.

- No less than an enemy, the Japanese in-
terpreter who witnessed the execution, ad-
mired the courage and stoical unconcern
with which Jose Abad Santos confronted
his end. Pointing out later to the son the
father’s grave, Keiji Fukui remarked: “Your
father died a glorious death.”

Ostensibly, Jose Abad Santos was exe-
cuted upon the imputation of having been
responsible for the destruction of the bridges
and other public works in Cebu. The
charge was entirely unfounded, nay mali-
cious. But he was never given an oppor-
tunity to disprove the accusation. In truth,
the acts imputed to him had nothing to do
with his duties; he was a civilian and it is
too well-known that demolition activities
more properly belonged to the military.

The Filipino people—and the rest of the
world—stand aghast at the horror of such
brutal sadism. Caught in the cruel cir-
cumstance of a violent war, Abad Santos
was too rare a man to have been sacrificed
at the altar of human destruction. But
irreplaceable and rare as he was, his very
act of supreme dedication has consigned him
to immortality. Jose Abad Santos stands
now as a towering monument to the idola-
trous devotion of our people to the ideals
of democracy, justice, and liberty: a shin-
ing obelisk that rises to the altitudes of the
skies.

Human justice may not be able to devise
a means. to avenge fully the crime com-
mitted by the Japanese murderers. But at
this time, our concern is not so much any
more to return in retribution whatever in-
justice may have been committed; but more,
we are interested to perpetuate the things
for which he died. For only in doing so
may we hope to justify his supreme love to
the Fatherland.

Selfishness and  demagoguery take
advantage of liberty. .. Free specch
voices the appeals of hate and envy as
well as those of justice and charity.
A free press is made the instrument of
cunning, greed, and ambition, as well
as the agency of enlightened and in-
dependent opinion. How shall we
preserve the supremacy of virtue and
the soundness of the common judg-
ment? How shall we buttress Demo-
cracy? The peril of this Nation is
not in any foreign foe! We, the
people, are its power, its peril, and its
hope!—CrarLEs Evans HuGHEs.
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Civil Code

with the interesc for the payment already made.
Tf the payment is made before the debt is due, no
interest for the: intervening period may be de-
manded.

When one of the solidary debtors cannot, be-
cause of his insolvency, reimburse his share to the
debtor paying the obligation, such share shall be
borne by all his codebtors, in proportion to the debe
of each. (11452)

ArT. 1238, Payment by a solidary debtor shall
not entitle him to reimbursement from his codebtors
if such payment is made after the obligation has
prescribed or become illegal.  (n)

ART. 1239. The remission made by the cre-
ditor of the share which affects one of the solidary
debtors does not release the latter from his res-
ponsibility towards the codebtors, in case the debt
had been totally paid by anyone of them before
the remission was effected. (1146a)

ART.  1240. The remission of the whole obliga-
tion, obtained by one of the solidary debtors, does
not entitle him to reimbursement from his codebtors.
(n)

ArT. 1241, li (he thing has been lost or if the
prestation  has impossible  without the
fault of the 5olxduy debtors, the obligation shall
be extinguished.

If there was fault on the part of any one of
chem, all shall be responsible to the creditor, for
the price and the payment of damages and interest,
without prejudice to their action, against the guilty
or negligent debror.

If through a fortuitous event, the thing is lost
or the performance has become impossible after
one of the solidary debtors’ has incurred in delay
through the judicial or extra-judicial demand upon
him by the creditor, the provisions of the preced-
ing paragraph shall apply. (1147a)

ART. 1242, A solidary debtor may, in actions
filed by the creditor, avail himself of all defenses
which are derived from the nature of the obliga-
tion and of those which are personal to him, or
pertain to his own share. With respect to those
which personally belong to the others, he may
avail himself thereof only as regards that part of
the debt for which “the latter are responsible.
(11482)

SecTioN §.—Divisible and Indivisible Obligations

ART. 1243. The divisibility or indivisibility of
the things that are the object of obligations in
which there is only one debtor and only one creditor
does not alter or modify the provisions of Chapter
2 of this Title. (1149)

ART. 1244. A joint indivisible obligation gives
rise to indemnity for damages from the time any-
one of the debtors does not comply with his under-
taking. The debtors who may have been ready to
fulfill their promises shall not contribute to the
indemnity beyond the corresponding portion of the
price of the thing or of the value of the service
in which the obligation consists. (1150)

ART. 1245. For the purposes of the preceding
articles, obligations to give definite things and those
which are not susceptible of partial performance
shall be deemed to be indivisible.

When the obligation has for its object the execu-
tion of a certain number of days of work, the
accomplishment of work by metrical units, or ana-
logous things which by their nature are susceptible
of partial performance, it shall be divisible.

However, even though the object or service may
be physically divisible, an obligation is indivisible
if so provided by law or intended by the parties.

In obligations not to do, divisibility or indivisibi-
lity shall be determined by the character of the
prestation in each particular case. (1151a)

Skcrion 6.—Obligations with a Penal Clause

ART. 1246, In obligations with a penal clause,
the penalty shall substitute the indemnity for da-
mages and the payment of interests in case of non-
compliance, if there is no stipulation to the con-
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trary.  Nevertheless, damages shall be paid if the
obligor refuses to pay the penalty or is guilty of
fraud in the fulfillment of the obligation.

The penalty may be enforced only when it is
demandable in accordance wld\ the provisions of
this Code. (1152a)

Awt. 1247. The debtor cannot exempe himself
from the performance of the obligation by paying
the penalty, save in the case where this right has
been expressly reserved for him. Neither can the
creditor demand the fulfillment of the obligation
and the satisfaction of the penalty at the same time,
unless this right has been clearly granted him.
Howcvcr, if after the creditor has decided to require

of the obligati the
\:hcrcof should become. impossible without his fault,
the penalty may be enforced. (1153a)

ART. 1248, Proof of actual damages suffered
by the creditor is not necessary in order that the
penalty may be demanded.

ArT. 1249. The judge shall equitably reduce
the penalty when the principal obligation has been
partly or irregularly complied with by the debtor.
Even if there has been no performance, the penalty
may also be reduced by zhc courts if it is iniquitous
or unconscionable.

Art. 1250. The n\llll(y of the penal clause
does not carry with it that of the principal obliga-
tion.

The nullicy of the principal obligation carries
with it that of the penal clause. (1155)

CHAPTER 4
EXTINGUISHMENT OF OBLIGATIONS
General Provisions

1281,
(1) By payment or performance;
(2) By the loss of the thing duc;
(3) By the condonation or remission of the debt;
4) By the confusion or merger of the rights
of creditor and debtos
(5) By compensation;
(6) By novation.

Obligations are extinguished:

Other causes of extinguishment of obligations,
such as annulment, rescission, fulfillment of a reso-
lutory condition, and prescription, are governed
clsewhere in this Code. (1156a)

SectioN L—Payment or Performance

AKRT. 1252, Payment means not only the deli-
very of money but also the performance, in any
other manner, of an obligation. (n)

ArT. 1253. A debt shall not be understood to
have been paid unless the thing or service in which

or rendered, as the case may be.

Art. 1254, If the obligation has been sub-
stantially performed in good faith, the obligor may
recover as though there had been a strict and
complete fulfillment, less damages suffered by the
obligor. (n)

ART. 1255. When the obligee accepts the per-
formance, knowing its incompleteness or irregularicy,
and without expressing any protest or objection,
the obligation is deemed fully complied with. (n)

ArT. 1256, The creditor is not bound to accept
payment or performance by a third person who has
no interest in the fulfillment of the obligation,
unless there is a stipulation to the contrary.

Whoever pays for another may demand from
the debtor what he has paid, except that if he
paid without the knowledge or against the will
of the debtor, he can recover only insofar as the
payment has been beneficial to the debtor. (1158a)

ART. 1257. Whoever pays on behalf of the
debtor without the knowledge or against the will
of the latter, cannot compel the creditor to sub-
rogate him in his rights, such as those arising
from a mortgage, guaranty, or penalty. (1159a)

Art. 1258. Payment made by a third person
who does not intend to be reimbursed by the
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debtor is deemed to be a donation, which requires
the debtor’s consent. But the payment is in any
case valid as to the creditor who has accepted it.
(n)

Art. 1259, In obligations to give, payment
made by one who does not have the free disposal
of the thing due and capacity to alienate it shall
not be valid, without prejudice to the provisions
of article 1447 under the Title on “Natural Ob-
ligations.”  (1160a)

ART. 1260. Payment shall be made to the person
in whose favor the obligation has been constituted,
or his successor in interest, or any person authorized
to receive it. (1162

AxT. 1261, Payment to a person who is inca-
pacitated to administer his property shall be valid
if he has kept the thing delivered, or insofar as
the payment has been beneficial to him.

Payment made to a third person shall also be
valid insofar as it has redounded to the benefit of
the creditor.  Such benefit to the creditor need
not be proved in the following cases:

(1) If after the payment, the third person ac-
quires the creditor’s rights;

(2) If the creditor ratifies the payment to the
third person;

(3) If by the creditor’s conduct, the debtor
has been led to believe thac the third person had
authority to receive the payment. (1163a)

ART. 1262. Payment made in good faith to any
person in possession of the credit shall release the
debtor.  (1164)

ART. 1263. Payment made to the creditor by
the debtor after the latter has been judicially
ordered to retain the debt shall not be valid.
(1165)

Ant. 1264, The debtor of a thing cannot
compel the creditor to receive a different one, al-
though the latter may be of the same value as,
or more valuable than that which is due.

In obligations to do or not to do, an act or
forbearance cannot be substituted by another act
or forbearance against the obligee’s will. (1166a)

Art. 1265. Dation in payment, whereby pro-
perty is alienated to the creditor in satisfaction of
a debt in money, shall be governed by the law of
sales.  (n)

ARrT. 1266. When the obligation consists in the
delivery of an indeterminate or generic thing, whose
quality and circumstances have not been stated, the
creditor cannot demand a thing of superior quality.
Neither can the debtor deliver a thing of inferior

quality. The purpose of the obligation and other
circumstances shall be taken . into consideration.
(1167a)

ArT. 1267. Unless it is “otherwise stipulated,

the extra-judicial expenses required by the payment
shall be for the account of the debtor. With re-
gard to judicial costs, the Rules of Court shall
govern. - (1168a)

ART. 1268. Unless there is an express stipula-
tion to that effect, the creditor cannot be com-
pelled partially to receive the prestations in which
the obligation consists.  Neither may the debtor
be required to make partial payments.

However, when the debe is in parc liquidated
and in part unliquidated, the creditor may demand
and the debtor may effect the payment of the
former without waiting for the liquidation of the
latter.  (1169a)

Art. 1269, The payment of debts in money
shall be made in the currency stipulated, and if
it is not possible to deliver such currency, then
in the currency which is legal tender in the Philip-
pines.

The delivery of promissory notes payable to
order, or bills of exchange or other mercantile do-
cuments shall produce the cffect of payment only
when they have been cashed, or when through the
faule of the creditor they have been impaired.

In the meantime, the action derived from the

original obligation shall be held in abeyance.

(1170)
Avr. 1270, Tn case an extraordinary inflation
or deflation of the currency stipulated should su-
May 31, 1949
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