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Editarial:

THE ELECTIONS AND THE PROBLEM
OF GOOD GOVERNMENT

The concensus of post election analysis is that the in-
coming administration won its bid for the people’s man-
date on the issue of graft and corruption. The party of
the united opposition concentrated its campaign strateqy
upon a detailed indictment of the personal actuations that
appear to have governed the conduct of administration
officials in the discharge of their public functions. The
opposition campaigned on the theme that, under the Na-
cionaliste administration, public office has been converted
to private use, and responsibility was accordingly laid
upon the Ewxecutive Department, embodied in the office
and person of the Chief Executive.

The electorate crossed party lines. They voted for
the men and women whom they deemed deserving of their
trust. The elections resulted in a preponderance of Na-
cionalistas in the lower House. Two Nacionalistas were
voted into the Senate. And we dare say that the President-
clect, as well as his runniny mate, was voted to the execu-
tive stewardship of the land on the strength of a personal

_image which satisfied the people’s want for integrity in
government.

The inmediate task before the incoming administra-
tion is to translate its campaign cry for good government
into a meaningful, practical and enduring political philo-
sophy. In the implementation of this task, the President-
elect and his official family will labor under an auspicious
and heartening beginning. Before them is the eloquent
lesson of the elections. It is mot politically expedient to
misuse and misapply the trust that inheres in public of-
fice: that there is, after all, a promising future in poli-
tical idealism and the old fashioned virtues.

To carry out the domestic and international policies
of his ad ation the President-elect will need the un-
divided support of his party. He will need the party to
insure organizational support in the implementation of
specific policy objectives. And he will need political as-
tuteness of the highest degree if he is to secure the co-
cperation of a Congress dominated by a rival, partisan or-
ganization

Nation building is a national responsibility which
must mutually be shared in the political field, by the Exc-
cutive and Legislative branches of the government.

But on one wvital aspect of nation building, on the
one pledge which dominated the campaign platform of
the President-elect, he and he alone will have to assume
the burden of personal responsibility. This is his pledge
to restore integrity in the running of government. This
is the immediate task before him, for principally upon
this pledge was he catapulted to the power, the glory
and the promise of supreme political power.

How the President-elect will fare on this vital and
particular mission will depend largely upon his under-
standing of the nature of the presidential office. His
personal honesty constitutes only the starting point and
minimwm requirement of his mission.

From all appearances, however, the President-elect is
a man sufficiently aware of the implications and con-
sequences of the Presidency. He has pledged himself to
the doctrine of Command Responsibility. While there is
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nothing mnovel and original about this doctrine the Pres-
ident-elect, by invoking the same, has demonstrated the in-
tellectucl and moral orientation necessury to a faithful
discharge of his high office.

A paper published in the last issue of the Jouwrnal
amply showed that the doctrine of Command Responsibility
is mothing more but the responsibility preseribed by the
Constitution upon the presidency for the conduct of the
EBazecutive department which he personifies. This respon-
sibility flows by mnecessary implication from the Consti-
tutional provision which vests control “of all the executive
departments, bureaus or offices” in the President. (Art.
VII, sec. 10 (1) ). Since this provision makés thé Prés-
ident the head of administration, he cannot escape respon-
sibility for the behaviour and performance of those whom
ke has designated and accepted into his executive family.

Vicwed in another light, the members of a Pres-
ident’s official family are nothing more but the projection
and extension of the wresidential personality, and for
whose actuations, performance and behaviour in the dis-
charge of their public duties he must accept presidential
responsibility.

The power of control which the Constitution has vest-
cd in the President is a constitutional function. Because
it is a function, it is perforce a duty. And if the Chief
Executive has the duty to control all agencies of govern-
wment which comprise the Ewvecutive Department he can
not avoid assuming responsibility for them.

Official spokesmen of the Nacionalista administra-
tion rejected the doctrine of Command Responsibility by
laughing it off. In this they showed a profound and irrespon-
sible wgnorance of a resporsibility prescribed by the Cons-
titution, and explains a basic ceuse of their failure to
wrovide the notion with an honest and efficient administia-
tion.

A President who would deny responsibility for the
tuati and behavi of the bers of his ti
family cannot, by an equally necessary implication, be ex-
pected to provide a climate for sound government. Presi-
dential responsibility is the price exacted by the Consti-
tution from those who would aspire to exercise the vast
powers of the Presidency. Presidential power without

presidential responsibility can only mean dictatorship.

By cnunciating the doctrine of Command Responsibi-
lity the President-elect was merely describing a constitu-
tutional reality which inheres in the function of the Pres-
idency. By attempting to discredit the doctrine, the of-
ficial spokesmen of the outgoing administration disclosed
a revealing philosophy that may well account for the kind
of administration which the people rejected during the
last elections.

Precisely because the actuations and behaviour of the

ive family is a presidential resy ibility, it becomes
imperatively mecessary for the President-elect to appoint
to office only those men and women who will do justice
to the 7 ibility i d by the Constitution upon the
Presidency.
This is the reason why the President-elect must not
(Continued next page)
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CHANGES CAUSED IN GRANTING INFERIOR COURTS

CONCURRENT JURISDICT

IONS WITH THE COURT

OF FIRST INSTANCE IN SOME CASES*

By Judge DAMIAN

Prior to the amendment
made on the provisions of the
Judiciary Law of 1948 by Rep.
Act 2613, specifically Sections
86, 87, 88 and 90, questions on
the extent of cases which may
be taken cognizant of by courts
of limited jurisdiction seem
less unsettled than as now ob-
taining. However, though this
is not saying that all the con-
ceivable questions on the juris-
diction of such courts have ful-
ly passed judicial interpretative
serutiny, the fact remains, and
fact it is that a number of is-
sues raised from without the ex-
press language cf the Judiciary Act had been laid bare by decisions
of the superior courts.! On August 1, 1959, when Judges of Mun-
icipal Courts and Justices of the Peace Courts of the capital of
“ provinces began re-adjusting themselves to the conformity of Rep.
Act 2613, jurisdictional issues which mostly are questions of first
impression began asserting themselves in one form or another, A
Fiscal, may for instance, file a case before a court only to be tossed
back by the Judge on a claim that he is without jurisdiction to try
it, or, a Judge of an inferior court after judgment of conviction
in a case appealed against, transmits the records thereof to the
Court of First Instance only te be remanded upon a resolution that

Judge Damian Jimenez

* Speech delivered at the Convention of City Judges held in
Baguio City last February 23, 1961.

*% Judge Jimenez is presently a Judge of the Municipal
Court of Quezon City. a position he has held since 1956. Before
the war, he engaged in private practice, holding at the same time
the office of the Justice of the Peace of Calauag, Quezon. He sub-
sequently held the positions of special counsel, deputy fiscal and
ass?sgant fiscal of Quezon City and Manila. The experience and
training gained by him in private practice and in the fiscal’s office
has earned him the appointment to the office he is presently occupy-
ing. A holder of MA, LLB, LLM and DCL degrees, Judge Jimenez
is teaching law, philosophy and social science in the University of
Santo Tomas, Lyceum of the Philippines and the Philippine Col-
lege of Criminology.

L. Uy Chin Hua vs. Dinglasan, 47 0.G. 233 (Supplement) No.
12. After holding that destierro though, of long duration than
orresto mayor is a lighter penalty than the latter, the Supreme
Court held that the inferior courts have jurisdiction of cases so
renalized saying: “Thus there exists a gap in the law as to which
court shail have original jurisdiction over offenses penalized
destierro or hanishment.
that gap by expressly providing otherwise, the Court must do so
by rcasonable interpretation of the existing law.”

ith

Untir the law making body should fill

EDITORIAL . . . (Continued from page 321)

hesitate to cross party lines in considering the persons
who would reflect his official personality. Virtue 1s never
tjle monopoly of a political party. Nor, for that matter,
is vice.

The President-elect has every right to demand loyalty
to the announced policies of his administration. But in
justice to himself, he cannot afford to demand political
loyalty as a condition precedent to public service. For
he, and not his party, will bear the brunt of the public
serutiny that will judge the calibre of the men and women
he appoints to office. Responsibility is on him. Not on
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the appeal pertains to the Court of Appeals. These and other
similar questions are not infrequent occurences after the amenda-
tory provisions became effective. Therefore, aware as we are of
the motive behind the amendment, an outlook to obviate frem these
sad experiences should be as compelling as the inducement which,
by legislative fiat, made the amendment possible. It is to this
end that this paper is intended, without assuming that everything
will be solved.

Under the Judiciary Reorganization Act of 1948 enacted and
made effective upon its approval on June 17, 1948, the jurisdic-
tion of the justices of the peace and Municipal Courts of chartered
cities covers those expressly provided in Sections €6, €7, 88 and
00 thereof. In addition, such courts have jurisdiction concurrently
with the Courts of First Instance and the Supreme Court “over
cases affecting ambassaddrs, other public ministers and consuls”?
including, as advanced by some local commentarists. the power of
judicial review.3

Section 86 of Rep. Act 296 or better known as the Judiciary
Law of 1948 as amended by Rep. Act 644, states that justices of
the peace and judges of municipal courts of chartered cities have
jurisdiction censisting of:

(a) Original jurisdiction to try criminal cases in which tho
cffense charged has been committed within their respec-
tive territorial jurisdiction;

(b) Original jurisdiction in civil actions arising in their res

pective municipalities and cities, and not exclusively cog
nizable by the Courts of First Instance; and

2. Concurrent original jurisdiction in this class of cases should
mean the sharing of the Supreme Court with the most inferior
courts of cases affecting ambassadors, other public ministers and
consuls such that the Supreme Court would have concurrent juris-
diction with the lowest courts in our judicial hierarchy, the justice
of the peace courts, in a petty case involving for instance, the
violation of a municipal ordinance affecting the parties just men-
tioned. (Concurring Opipnion, Justice Laurel, Schneckenburger vs.
Moran, 63 Phil. p. 267-268)

3. That lower courts have thc power of judicial review is merely
an incident of the power to decide actual cases before the ccurt. Since
the function of adjudication imposes on the court the duty of ascer-
taining the facts and applying the law to such facts and since the
constitution where appiicable overrides a statutory provision, execu-
vive order or municipal ordinance, it does follow that in deciding
a case before it, a lower court may have %o annul any legislative
or executive act in contravention of the constitutional provision.
(Constitution of the Philippines annotated, Tafada & Fernando, p.
775) Under Section 10, Art. VIII of the Philippine Constituticn,
the Supreme Court has the power to declare a law or treaty un-
constitutional.  There is however, nothing in said section from
which it can be concluded that the power to deciare a law uncousti
tutional belongs exclusively to the Supreme Court, this section pro-

his party. Appointments to executive and administrative
positions in the government must transcend partisan con-
siderations. The only political expedicnt criteria are com-
petence and integrity, as the catastrophic experience of
the outgoing president has indicated. This is the .only
way by which the President-elect can channel the nation’s
available intellectual and moral resources of the country
into public service. This is the only way he can success-
fully shoulder the burden of presidential responsibility.
He is no longer just the president of a political party.
He is now the President of the Philippines, to which he
owes, by his own choice, ultimate and supreme fidelity.

November
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(¢) The last phrase of par. (e) or (Section forty-four) of
~ this Act, notwithstanding, justices of the peace and judges
of municipal courts shall have concurrent jurisdiction with
the Courts of First Instance in the appointment of guard-
ians and adoption cases.
This section was not modified by the new amendment, save
probably the last paragraph thereof which may be said to have
Lteen impliedly repealed by the 2nd paragraph of Section 88, as
now read, on appointment of guardians. This conclusion seems clear
from the marner the amendment is expressed. Rep. Act 2613 con
sists of 13 sections. All sections, except the 12th and the 13th, the
appropriation and effectivity clauses, are introduced by the phrase
“is hereby amended to read as foliows,” following the citation of
the sectionz modificd. Such being the case, the legislature there-
fore merely intended a change in the provision of the particular
section or sections expressly mentioned and not to any other sectirn
or sections of the old provisions of the Act.4 Of the eleven sections
in Rep. Act 2613, no mention of Section 86 was ever made. It
follows therefore, that the intention of Congress was to retain the
original provision of Section 86, and not to suffer it the modifica-
tiong of the new p as set out. H r, though this may
be so concluded on paragraphs (a) and (b) of Section 86, the
same shoule not be made to apply to par. (¢) even in the face of
the knowledge that Rep. Act 2613 did not provide for a repealing
clause. To hold it so would be to say that Congress intended to
make the jurisdiction of the courts referred to in Section 86 uncer-
tain — a supposition which does not deserve even the slightest re-
gard. Therefore, the obvious contrariety between the provisions
of par. (c) of Section 86 providing for a concurrent jurisdiction
in the appointment of guardians and the provisions of Section 10
of Rep. Act 2613 which do away with such concurrence with the
Courts of First Instance, should be reconciled. Since the provisions
of Section 10 amending Section 88 of the Act do away with the
power of the inferior courts in the appointment of guardians grant-
ed them under the provisions of par. (c¢) of Section 86 of the Act,
the conclusion should be that, as a general rule, justices of the
peace courts and judges of municipal courts have no jurisdiction in
the appointment of guardians, by tacit repeal the repugnance be-
tween the two provisions being irreconcilable.t The rule, however,
as said, is but general. It cannot be claimed obsolutely that by
Section 19 of the amendatory Act, justices of the peace and judges
of municipal courts are at present totally divested with such power.

vides only for the procedme that the Supreme Court should follow
when such question is presented before it. (Espiritu vs. Fugoso,
G.R. No. L-1768, Oct. 20, 1948) Furthermore the provisions of
the constitution that the Supxeme Court shall have exclusive juris
diction to review, revise, modify, or affirm on appeal, certiorari
or writ of error, as the law or rules of court may provide, final
judgments an¢ decrees of inferior courts in all cases in which the
constitutionality or validity of any treaty or law is in question, im-
plies that the inferior courts may declare a law or treaty unconstitu-
tional, but their decisions or decrees on the constitutionality or
validity of any law or treaty are subject to appeal to the Supreme
Court. (Phil. Const. Law by R. Martin, Rev. Ed. 1956, p. 65)

4. Where the specific provision was amended “to read ag fol-
lows: ‘it is a re-enactment of the whole subject in substitution of
the previous one which thereafter disappears entirely. The intent
of the legnslature to set out the original section as amended is
most d by a s in the datory act
that the original section is amended ‘to read as follows: “The
legislature thereby declares that the new statutc is a substitute for
the original act or section. Only those provision of the original
act or section repeated in the amendments are retained. (Domin-
go T. Parras vs. Land Registration Commission citing 1 Suther-
lend statutory construction, 3vd p. 420-421) G.R. L-16011;
From. Juiy 26, 1960.

5. From the moment there is a conflict between an old law
and a new law, so that the observance of one excludes that of the
other, the conflict must be resolved in favor of the later law. This
implied repeal of an earlier law takes place without any special
declaration in the subsequent law. (Calderon vs. Santisimo Ro-
sario 21817 Phil., 164; U.S. vs. Chan Tience, 25 Phil.. 89.)

6. Tbid.
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indicati this is the force drawm from the

fact that Section 90 of the Act has not suffered emasculation by
the amendment. Said Section 90, as amended:7

“Justices of the peace and judges of municipal courts of char-

tered cities shall have concurrent jurisdiction with the courts

of first instance to appoint guardians or guardian AD LITEM

for persons who are incapacitated by being of minor age or

mentally incapable in matters within their respective juris-

diction.” (Underscoring supplied)

Inasmuch as the provision of Section 10 of Rep. Act 2613, in
this regard is couched in gencral terms, it is believed that it could
not affect Section 90 such as to remove the same power of appoint-
ment of guardians from the cognizance of the inferior courts to
the Courts of First Instance, over specific subjects, and in “mat-
ters within their respective jurisdiction.” Section 90, like Section
86 of the Act was not treared by the amendment, which, as already
noted, only modified isolated sections of the prior provisions of
the Act. Untouched, it therefore remains effective as apportioned
by Congress to the inferior courts concurrently with the Courts of
First Instance. This is one reason for holding this view. Another, and
a more compelling one, is the fact that Section 90 covers not the
entire field of the power of appointment of guardians but merely
some cases of that gamut. Unlike the observation here made bet-
ween Section 10 of the amendatory law and Section 86 par. (c)
of the Act, said Section 10 does not produce any conflict or anta-
gonism with Section 90. On the contrary, the ore is the harmonious
part of the other?® or, gleaned in another light, may be taken to
he a case of an exception from a rule.? Therefore, Section 10 of
the amendment and Section 90 of the Act construed together should
make up the following rules:

(1) Where the subject of the proceedings are persons who
are incapacitated by being of minor age c¢r are mentally
incapable, justices of the peace and judges of municipai
courts have jurisdiction in matters within their respective
jurisdiction, concurrently with the Courts of First In-
stance;

Where the subject of the proceedings ave the persons
above referred to but the matter before said courts are with-
out their respective jurisdiction, there is no concurrence:
jurisdiction in the Courts of First Instance is exclusive;
and

Where the subject of pr are other i s
(those under civil interdiction, hospitalized lepers, prodi-
gals, deaf and dumb who are unable to read and write
thosc who by reason of age, disease and other similar canaps,
cannot, without outside aid take care of themselves and
manage their property, becoming thereby an easy prey for
deceit and exploitation — (See Sec. 2 Rule 93, Rules of
Court) the jurisdiction to appoint guardians is exclusive
in the Court of First Instance.

(NOTE: The Juvenile and Domestic Reiations Ccurt of
the City of Manila is of the category of a Court of First
Instance.)

Earlier, mention was made that in view of the manner whereby
Congress mcorpolated into the provisions of the Act the present
change, Section 86 not thereby included, should not be taken to
bend to the new changes save par. (¢) on the matter of appoint-

(2

3

7. See Rep. Act 648.

8. Lichauco vs. Apostol 44 Phil,, 138 But in all cases where
iwo statutes cover, in whole or in part, the same matter, but they
are not absolutely irreconcilable, the duty of the Court — no
purpose to repeal being clearly indicated or expressed — is, if
possible, to give effect to both.

9. Ihid. When there are two acts or proyisions, one of which
is special and particular and includes the matter in question, and
the other general, which, if standing alone, would also include

the same matter and thus conflict with the special act or provi-
sion, the special must be taken as intended to ‘constitute an except-
ion to the general act or provision.
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ment of guardians. This statement should be qualified by the
effect borne of the provisions that “Justices of the Peace in the
capitals of provinces and judges of municipal courts shall have
jurisdiction as the Courts of First Instance to try parties charged
with an offense committed within the province in which the penalty
provided by law does not exceed prision correcional or imprison-
ment for not more than six (6) years o1 fine not exceeding three
thousand pesos (P3,000.00) or both x x x,1° on the provisions
granting original jurisdiction to try criminal cases in which the
offense charged has been committed within the respective territorial
surisdiction of justices of the peace and judges of municipal courts.i!
Before the amendment, the respective territorial jurisdiction of
the justices of the peace has been understood to extend only over
cases committed within the territorial limits of municipality where
they sit. Conversely, a justice of the peace would have no power to
try a case committed beyond the territory of the municipality where
he sits, the reason being that any exercise of jurisdiction by a just-
ice of the peace beyond his prescribed territory is coram non judice
and veid.? However, under the present law as modified, justices
of the peace courts of the capitals of provinces have jurisdiction
to try cases committed within the province where the imposable
penalty does not exceed prision correccional or imprisonment for
not more than six (6) years or fine not exceeding three thousand
pesos (P3,000.00) or both irrespective of whether the trial be on
the merits or merely one preliminary to such trial before the
Court of First Instance of the province. Therefore, if the case
be one triable by virtue of their authority to conduct preliminary
investigations, said justices of the pcace courts have jurisdiction
““without regard to the limits of punishment x x x.” This would
seem to be the correct view considering that since Section 10 of
Rep. Act 2613 amending Section 87 par. 4 which introduces said
paragraph with the words “Said justices of the peace and judges cf
municipal courts x x x” did not qualify the first of its compound
subject, to distinguish or discriminate between justices of the
peace courts of the capitals of provinces and the justices of the
peace ‘courts of the municipalties other than the capitals of pro-
vinces, said phrase (justices of the peace) must be held to include
both kinds — Ubi lex non distinguit nec non distinguere debemus.
Hence, the provisions of Section 86 par. (a) of the Act which grants
original jurisdiction to try offenses committed within the respec-
tive territorial jurisdiction, should now be understood to have been
cniarged at least insofar as the territorial jurisdiction of justices
of the peace of capitals of provinces are concerned.

By Section 10 of Rep. Act 2613, the original provisions of
Section 87 were replaced. Now, the latter reads:

“Sec. 87. Original jurisdiction to try criminal cases.—Jus-
tices of the peace and judges of municipal courts of chartered
cities shall have original jurisdiction over:

“(a) All violati of icipal or city or com-

mitted within their respective territorial jurisdiction;

“‘(b) All criminal cases arising under the laws relating to:

“1.  Gambling management or operation of

lotteries;

“2, Assaults where the intent to kill is not charged

or evident upon the trial;

“3. Larceny, embezzlement and estafa where the
amount of money or property stolen, embezzled,
or otherwise involved, does not exceed the sum
or value of two hundred pesos;

Sale of intoxicating liquors;

“5 Falsely impersonating an officer;

“6.  Malicious mischiefs;

“7. Trespass on government or private property;
“8. Threatening to take human life; and

“9. Illegal possession of firearms.

and

10, Section 10 Rep. Act 2612 amending Section 87 par. 5.
11, Section 86 par. (a) Rep. Act 296.
12, 51 C.J.S. 83.

Page 324

LAWYERS JOURNAL

“(c) All other offense except violation of election laws
in which the penalty provided by law is imprisonment for
not more than six months or a fine of not more than two
hundred pesos, or both such fine and imprisonment;

“Said justices of the peace and judges of municipal
courts may also conduct preliminary investigation for any
offense slleged to have been committed within their respective
municipalities and cities, without regard tu the limits of
punishments, and may release, or commit and bind over
any person charged with such offense to secure his ap-
pearance before the proper court.

“Justices of the peace in the capitals of provinces and
Jucges of Municipal Courts shall have like jurisdiction as
the Court of First Instance to try parties charged with an
offense committed within the province in which the penalty
provided by law does not exceed prision correccio-
nal or imprisonment for not more than six years or fine
not exceeding three thousand pesos or both, and in the
absence of the district judge, shall have like jurisdiction
within the province as the Court of First Instance to hea«
application for bail.

“All cases filed under the next preceding paragraph
with Uustices of the Peace of capitals and municipal comt
judges shall be tried and decided on the merits by the
respective justices of the peace or municipal judges.
Proceedings had shall be appealable direct to the Court
of Appeals or the Supreme Court, as the case may be.”

By the amending law, the noticeable changes may be summed
as follows:

(a) The transposition of par. (b) to (c) and vice versa;

(b) The introducticn of par. (b)-9, adding to the list of of-

fense therein enumerated, a charge of illegal possession
of firearms;
Violation of election laws have been inserted as an excep-
tion to the provisions of par. (c) which embraces all
offenses exclusively cognizable by justices of the prace
and municipal courts;

(d) A provision giving to justices of the peace of capitals of
provinces and municipal courts of chartered cities
like authority as the Court of First Instance over cri-
minal cases the penaily of which is limited to prision cor-
recional or its equivalent or a fine nct exceeding P3 000.00
or both committed within the province.

(e) A provision introducing trial on the merits of the class
of cases referred to above (par. 4 hereof), the recording
of the same and a direction that such cases shall be ap-
pealable to the Court of Appeals or Supreme Court.

(f) The provisions granting like jurisdiction with the Courts
of First Instance by assignment of disiriet judges to
Justices of the Peace of capitals of provinces to try par-
ties charged with an offense committed within the pro-
vince in which the penalty does not exceed imprisonment
for two years and four months, or a fine of two thousand
pesos or both, have been legislated out, save their like juris-
diction with the Court of First Instarce within the prov-
ince fo hcar applications for bail.

Save the foregoings all others have been retained.

On these observations, it can be said generally, that the juiis
diction of inferior courts have been extended. However, Wi
the jurisdiction of justices of the peace and municipal courts over
all violations of icipal or city ordi i within their
respective territorial jurisdiction have been retained en toto, their
authority to try parties charged with an offense punishable by an
‘mprisonment of not more than six months or a fine of not more
than two hundred pesos or both was constricted to exclude theve-
from violations of election laws regardless of the penalties.

By force of par. (c) Section 87 as amended, all offenses which
the law assigns a penalty of imprisonment for not more than six

(e
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monthg or a fine of not exceeding P200.00 committed within the
respective territorial jurisdiction of justices of the peace and
municipal courts of chartered cities are exclusively cognizable by
them; otherwise they are cognizable by the Courts of First Ins-
tance.!3 In such cases the maximum of the penalty whether it be
in the form of imprisonment or fine furnishes the test, and the
fuct that the minimum punishment is within the justice’s jurisdiction
is immateriall4 For instance, if the imposable penalty
for the offense is arresto mayor and a fine from 325 to 3,250
pesetas, a sum greater than P200.00, conviction thereon by a
justice of the peace is null, for want of jurisdiction. 15 So also, if
ihe imposable penalty for the offense is arresto mayor in its ma-
ximum to prison correccional in its minimum period and/or a fine
not exceeding P200.00 pesos, the justice of the peace is without
power to try the charge even considering that the alternative or
penalty of fine imposed by law is within its power
However, justices of the peace courts may not have
Jurisdiction over a case when, although the penalty preseribed
by law is not more than six montas imprisonment and two
hundred pesos fine, the law prescribes an additional penalty wh'e
the justice of the peace courts have mno jurisdicticn to impose.i®
Accordingly, it has been held where the accusel public official
was chargad for estafa, an offense punishable with the penaity
of arresto mayor and the additional penalty of temporary special
i ification in its degree to perpetual  special
disqualification,17 or, where the petitioner was charged with a
violation of Art. 155 par. (4) of the Revised Penal Code which
calls for the additional penalty of two years, four months and one
day of prision correcional for habitual delinquency on account of
kis two previous convictions for the same offcnse 8 or, where to
impose the penalty of arresto mayor upon the accused guilty of

conjuctiva
to impose.

the Courts of First Instance,23 where the imposable penalty exceeds
the limits set forth in par. (c)24 since the controlling basis for
such jurisdiction lies not on the measure of the imposable penalty
but upon the character of the offense,2® the imposition of additie-
nal penalty, such as habitual delinquency, notwithstanding.?s
However, tlns rule has been qualified by jurisprudence holding
that where (o try and determine a case either civil or criminal, the
justice of the peace has tc first decide title to real property neces-
sarily involved therein, hc has mo jurisdiction.2? So that, if a
criminal case be filed with a justice of the peace or municipal
judge for the offense of other forms of swindling defined and
punishad under Art. 316 of the Revised Penal Code par. (1) sad
justice or judege is competent to try and hear it, but where to do
so, he would have to first resolved title to such rea! provertv. then
said justice has no jurisdiction. It is well to note that in the for-
mer instance, the justice of the peace acquired jurisdiction because
of the 3rd par. of Section 87 of the Act, but in the latter it ~ovid
not try the case though it would have had under the anthevitv
conferred to it in pars. (b), or (¢) because it has to decide a
question of title to real property which is within the exc'usive
cognizance of the Courts of First Instance. Tn the same breath,
a justice of the peace or municipal court would have no jurisdic-
tion to try proseevtions under the provisions of the Anti-graft
Law (Rep. Act 3019), though the imposable penalty therein pii-
vided in cases of conviction, would have been welk within his com-
petence to impose, the statute itself providing thac “all prosecu-
tions under this Act” shall be within the original jurisdiction of
the proper Court of First Instance.2®

However, should be well to note that the jurisdiction grant-
ed the justices of the peace and municipal judges of charterei
cities over all criminal cases arising under the laws relating t-

seducing a mimor, the additional penalty of certain civil obli
which are not really, in a strict sense, accessories of the personal
penalty, such as, the acknowledgement and the support of the
child begotten 19 the justice of the peace has no jurisdiction. But
it has also been held that where the justice of the peace has ji
risdiction over the subject matter as the penalty for the offense
brought before him is within his jurisdiction pursuant to law, said
Jjustice is not preciuded from imposing subsidiary imprisonment
consequent. upen the inability of the accused to satisfy his necun-
iary liabilities even when to do so would distend the penalty of
imprisonment to over six months2? So also, siace the penaity
of destierro is not a higher penalty than arresto mayor for the
1eason that it is merely a restriction on one’s liberty of movement
and nct a complete deprivation of such liberty, the imposition of
the same is within the exclusive jurisdict'on of ths justice of the
peace to impose despite that it exceeds the terms of six months.2l
And in another case 22 the jurisdiction of the justice of the pescr
has been conceded where it ordered the confinement of a mincy
delinquent in a reformatory for a period exceeding six months.

With respect to the provisions of Scction 87 par. (b) as now
amended, justices of the peace courts and muricipal judges of chax-
tered citics have exclusive jurisdiction over all cases the nature of
which are of those specifically enumerated and invelving a peralty
the term of which does not exceced the limits set out in par. (c).
But in those same cases, said justices and judges of mun’cipa!
ccurts excreises the authority tc try the same concurrently with

13, Section 44 par. (f) Judiciary Act of 1948.
14, 81 Am. Jur. 739.
15, U.8. vs. Almazan and Martinez 20 Phil., 225.
19, U.S. vs. Bernardo, 19 Phil, 265, U.S. ve. Regala 28 Phil.,
Peuple vs. Costosa, 40 Off. Gaz., 17th Supp. 147.
17, U.S. vs. Figueroa, 22 Phil, 269.
18, Llobrera vs. The Director of Prisons,
Aug. 16, 1850.
19, U.S. vs. Bernardo, 19 Phil., 265.
20, People ve. Caldito, et al., 40 O.G. 5522.
21, Ibid.
22, Bactoso vs. Governor of Cebu, 28 Phil. 25

37;
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those ted in h (b) of Section 87, concurrently
with the Courts of First Instance, refers only to :onsummated of-
fenses. Where the offense charged recites a mere attempt to com-
mit estafa where the amount involved is P202.00 an amount exceed-
ing the limit set forth in Section 87, par. (b) subpar. (3), the
judge of the Court of First Instance has mo jurisdiction to try it.
The Supreme Court in upholding the jurisdiction of the mun’e’pal
court in this case, disregarded Subsec. (¢) (now subsec. (b) declar-
ing that “we should not lose sight of the fact that the offenses
mentionad in said subscction (c) refer to eonsummated acts and
not merely to those that are attempted or frustrated in nature.”
A different interpretation, it was further said, would give tise
to the incongruous situation where while under subscetion (c) the
offense does not come with the jurisdiction of the municipal ceurt
because the value of the thing stolen is more than P200.00 it at the
same time comes within its jurisdiction under subsection (b) because

ihe penalty involved is less than six months.20

Under the prior provisions of par. (b) of Section 87, was
cxpress to read: “All offenses in which the penalty x x x.” How-
ever uuder the amendment it is now worded: “all other offenses
in which the penalty x x x.” It is thereforc obvious that it was
the intention to limit the cases of crimes that may be taken cognizance
of by the justices of the peace and municipal courts to those spe-
cified, never to any eriminal cause not specified — expressio unius
cst exclusio alterius. Following this 1casoning, it is conceded that
justices of the pcace of capitals and municipal courts of chartered
cities, may determine all the cases enumerated therein under the
authority conferred to them by the provisions of the 3rd. par. of
Section 87 of the present Act.

By the language of the 3rd. par. of Section €7 as amended
by Section 10, of Rep. Act 2613, justices of the peace of the capitals

23, People vs. Colico XVI, L.J. 508.
24, Ibid.

2. People vs. Palmon G.R. No. L-2860, May 11, 1950.

26, People vs. Blanco G.R. No. L-7200 Uan. 13, 1950.

27, Carroll & Ballesteros vs. Paredes, 17 Phil,, 94.

28, Section 10, Rep. Act 3019.

29, People vs. Marita Ocampo y Pure G.R. No. L-10015 Prom.
December 18, 1958.
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of provinces and municipal courts of chartered cities are now
authorized to try criminal cases to which the law assigns the
penalty of prision correcional or its equivalent and/or a fine not
exceeding: P3,000.00 committed within the province. This authority
however, is not exclusive, but concurrent with the Courts of First
Instance. Jurisdiction of such courts under this paragraph may
be exevcised by them over said cases not only when committed with-
in the territorial limits of the capital of the province but also
committed elsewhere within the province. The same proposition
will hold true, where the capital of the province is at the same
time a city, but in chartered cities which are not the capitals of
the provinces where they are lccated, the jurisdiction of such courts
extend only to criminal offenses committed within the city limits.
This would seem to be the meaning of the provision of the 3rd
par. of Section 87 when it provides: “Justices of the peace in the
capitals of provinces and judges of Municipal Courts shall have
I’ke jurisdiction as the courts of First Instance to try parties charg-
ed with an offense committed within the province, x x x.” Had
the law intended differently, it would have been easy for Congress
{e provide the same by merely saying “within the province or city,
respectively” or by words of like import. More so, to entertain
the idea that justices of the peace of the capitals nf provinces may
iry cases comimitted within the territorial limits of the provinces with-
out however conceding the same authority to judges of municipal
courts simply because it happened that the latter sit in cities which
are also capitals, would lead to a ludicrous result. Precisely, the
intent behind the amendment is to enlarge the jurisdiction of in-
ferior courts in order to ease the clogging of cases in the Courts
of First Instance.30 Considering further, that even Congress is
well aware that most of the capitals of the provinces are now
cities, it may be assumed that Congress did not intend to discri-
minate between the territorial jurisdiction of a justice of the
peace of the capital of a province and judge of a municipal court
of a city where such city is also the capital of the province. There-
fore, under the present set up the justice of the peace of Pasig,
Rizal, for instance, can take ide thru
reckless imprudence”3l committed in any municipality embraced
in that prcvince. And also, the justice of the peace of Marikina,
Rizal, for instance, may remand a case of the same kind, after pre-
liminary inquiry either to the Courts of First Instance or to the
justice of the peace stationed at Pasig, Rizal. Since the jurisdiction
of justices of the peace of capitals and judges of municipal court
under the provisions of the 3rd par. of Section 87, is determined
by the penalty therein provided, it follows that the prevailing de-
cisions limiting or qualifying the provisicns of par. (c¢) should be
made applicable to them. Hence, justices of the peace of capitals of
provinces and judges of ‘municipal courts have no jurisdiction where
to try a criminal cause, they would have to impose an additional
penalty in certain cases, such as that of habitual delinquency, or,
to first resolve titie to real property necessarily involved therein, or
te require an accused to acknowledge and give support to the child
begotten by him with a minor he had seduced.’2

of a case of “h

By the 4th par. of Section 87 as amended, all cases filed with
justice of the peace and municipal courts which may be tried by

30, “There are now a number of cases that are pending and
which cannov possibly be disposed of by the present number of
Judges of courts of First Instance. Just to sce the number of cases
pending will convince anyone. There were 74.870 cases pending
at the end of the year, last year (1958).” “While all the judges
are trying to do their best to dispose of them, yet they cannot cope
with the increasing number of cases, which by the year are in-
creasing more than in the past. “We propose to increase in this
bill the jurisdiction of the justices of the Peace Courts.” Ponen-
cia del Sen. Paredes, p. 1497 to 1498 Cong. Rec. Vol. II, No. 58,
1959.

31, Art. 365, Revised Penal Code, par. numbered 2 as amended
by Rep. Act No. 1790.

32, Supra — p. 11
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them concurrently with the courts of First Instance ‘“shall” be
tried oa the merits by the respective justices or municipal judges,
and the proceedings therein had shall be recorded. By these is
meant that when said courts acquire jurisdiction to try and
decide a case of the nature mentioned in the 3rd paragravh
of Section 87 of the Act, as amended, to the exclusion of the
Courts of First Instance, said courts, from the filing of the corres-
ponding complaint or information become courts of record insofar
as the case {filed is concerned. Therefore the procedure by which
a eriminal action is tried before the Court of First Instance
should be made applicable, recording the proceedings therein had
from the beginning to end. The judgment to be prommlgated and
entered in such cases should also conform to the requirements of
stating the facts and the laws applied in the decision which must
be in writing, so that if an appeal is raised thereon, the Ccurt
of Appeals or the Supreme Court, to which such appeals are made,
may have something to aporeciate. So also, in cases of appeals.
the pirocedure followed for appeals frem the Courts of First In-
stance to the Court of Appezls or Supreme Court, as the case
may be, should be adopted.

The 4th par. of Section 87 of the Act as amended, begins with:
“All cases filed under the next preceding paragraph x x x.” From
this is clear that only those cases referred to in the 3rd paragraph
thereof are und should be appealed direct to the Court of Apneals
or Supreme Court as the case may be in cases, where appeals are
raised. This gives rise to the further implication that where a
justice of the peace court of the capital of a province or a judge of
a municipal court decides a criminal case pursuant to his authority
under the cases provided in paragraphs (a), (b) or (c¢) of Secticn
87 of the Act as now amended, appeals should be made to the
Courts of First Instance. This becomes even more obvious should
we consider that in such cases the trial court is not a court of record.
Therefore, where the judgment appealed from is cne rendered on
any of the cases mentioned in par. (b) the appeals should be
brought to the Courts of First Instance, even if the sentence there-
in imposed muy well exceed the penalty of prision correcional or
a fine of more than P3,000.00 or both. Though in some of these
cases the justice of the peace and municipal judge may try and
decide them concurrently with the Court of First Instance, the fact
of mere concurrence, however, does not bring them within the
application of the 4th par. of Section 87 inasmuch as the phrase
“All cases filed under the next preceding paragraph” is clearly
indicative of the legislative intent to ccver only the cases falling
in their cognizance under said 4th paragraph to the exclusion of
all the other cases.

Because of the amendment distending the power of justices of
the peace courts of capitals of provinces and judges of municipal
courts of chartered cities, far-reaching implications have insinuated
themselves into the field of procedure. A notable instance is the
rule to the effect that warrant of arrest issued by the justice of
the peace cannot be served or executed cutside his province un-
less the judge of the Court of First Instance of the district or, in
his absence, the provincial fiscal shall certify that in his opinion
the interest of justice requires such service.3 Because of the
amendment it is now believed that in the cases covered in the provi-
sions of the 3rd par. of Section 87, the named courts may issue
warrants without the certification of District Judges or Provin-
cial Fiscal, the service-of which may be affected within the Phil-
ippines. The of this i it is itted, les
heavily on the rule that when by law jurisdiction is conferred on
a court or judicial officer, all auxiliary writs, processes and other
means necessary to carry it into effect may be employed by such
court or officer; and if the procedure to be followed in the exercise
of such jurisdiction is not specifically pointed out by the Rules
of Court. any suitable process or mode of proceeding may be

33, Sce. 4. Rule 109, Rules of Court.
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adopted which appears most conformable to the spirit of said rules.34
Again, because of the grant to the justices of the peace of capitals
and judges of municipal courts of chartered cities like jurisdiction
as the Courts of First Instance, it can now be said that in cases
of conviction where an appeal is made therefrom, the defendant
appcaling may be admitted to bail, not as a matter of right but
at the discretion of the Court. In the same vein, since the defend-
ant must be personully present at the arraignment where the
charge is for an offense within the jurisdiction of the Courts of
First Instance35 the same must be foliowed where the defendant
is charged for an offense concurrently triable by the former and
the latter courts under the provisions of the 3rd par. of Section
87, as amended. For the same reason, an appeal taken from a
judgment of conviction rendered by Judges of municipal courts of
chartered cities should be made within fitteen days from the rendi-
tion of ‘the judgment appealed from, when the judgment rendered
by said courts is upon a case cognizable by both the Courts of
First Insiance and judges «f municipal courts. This would seem
to be the mode applicable notwithstanding appeals from municipal
courts had been, by the respective city charters, made to be done
within the day lowing the diti or pr of the
judgment, usually at 4:00 o‘clock or 6:00 oclock post meridian,36
for the reason that it could not be presumed that Congress intended
that said city charters should prevail over a law yet to be made.
And by. paraliel reasoning, it may also be said that justices of the
peace courts of the capitals of provinces and municipal courts of

sum or vaiue, justices of the peace or municipal courts of chartered
cities are without authority to act on ordinary civil actions, the
power to take action thereon being vested exclusively in the Courts
of First Instance.3® And, in determining this value of the subject
matter or amount of said suit or that there are several claims or
causes of action between the same parties embodied in the same
complaint, the amount of the demand shall be the totality of the
demand in all the causes of action, irrespective of whether the
causes of action arose out of the same or different transaction:
but where the claims or causes of action joined in a single com-

plaint arc separately owned by or due to different par
separate ciaim shall furnish' the jurisdictional test.40

s, each

The jurisdiction of justices of the peace courts obtaining under
the provisions of Section 88 of the Act before the amendment over
assigned cadastral or land registration cases was also fixed at
P2,000.00 This is now fixed at P5,000.00. Beyond this value of
contested lots, justices of the peace have no jurisdiction to hear
and determine cadastral and land registration cases assigned to
them by the District Judge and approved by the Secretary of
Justice.

Outside of these changes the jurisdiction of inferior courts
under the provisions of the Judiciary Law, as to all other matters,
have been kept intact, save, as mentioned earlier, their authority
to appoint guardians, generally.

chartered cities, when in the exercise of the jurisdi conferred
to them by the provisions of the 3rd par. of Section 87, as
amended, may now be competent to act in a summary proceedings
for direct contempt under the provisions of Section 1, Rule 64 of
the Rules of Court in like manner as the Courts of First Instance
to whose province the impositicn of a fine of not exceeding two
hundred pesos or imprisonment not exceeding ten days or both,
has been given. The consideration for this proposition lies on the
theory that direct contempts being as they are remedies ancillary
to a principal cause should be deemed to be within the sphere of
the Court’s cognizance, where the principal cause is by law vested
in said Court3” And, since no appeal lies from a decision of the
Court of First Instance in summary proceedings for direct con-
tempt of court,®8 the same is submitted to apply with equal force
upon an adjudication for contempt rend®red by justices of the
peace courts of capitals of provinces and judges of municipal
courts of chartered cities in the cases provided in 3rd par. of Sec-
tirn 87. The above are only my humble opinion as there are no
precedents yet on the matter.

(o 0

The authority of inferior courts to hear and decide civil cases
under the prior cnactment was measured by the value of the subject
matter or amount of the demand, exclusive of the costs and interests.
Pursuant to the then provisions of Section 88 of the Uudiciary Act
of 1948, the limit was set at an amount or value not exceeding
P2,000.00 exclusive of costs and interests. Under the present rule,
the value of the subject matter or amount of the demand was fixed
at P500000, exclusive of interests and costs. Outside of this

M, Sec. 6, Rule 124, Ibid.

3, Sec. 2, Rule 112, Rules of Court

3. In Rep. Act 537, as amended, appeals from a judgment of
conviction from the municipal courts of Quezon City should e
taken befor: the hour of 4:00 o'clock post meridian of the foilowing
Jay.

In Rep. Act 409, as amended, appeals from a judgment of
convicticn rendered by a municipal judge should be perfected the
day following the rendition at 6:00 o'clock post meridian.

7. The power of courts of justice, whether of record or rot,
to punish for contempt is an incident essential to the execution
and maintenance of judicial authority (12 Am. Jur. 390).

3. People v. Abaya, 43 Phil, 247;
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39, Sec. 44 par. (c) as amended by Sec. 3 Rep. Act 2613 of
the Judiciary Act of 1948.

4¢, (a) In general, in an action in which the relief sought is
a sun: of money, the amount claimed in good faith by plaintiff,
the same being well pleaded, determines the amount in controversy
for the purpose of determining the court’s jursidiction. This
amount is determined without reference to any defense or plea set
upon by the defendants, and is not determined by the proof adduc-
ed during the trial of the case or by the amount of the recovery. If
{he amount claimed is such as to bring the case within the juris-
diction of the court, such jurisdiction is not defeated by the fact
that the actual recovery is less than the jurisdictional amount;
unless it appears that the original demand was fictitious or fraudu-
lent. (21 C.J.S., Sec. 50, p. 65.)

(b) Where there are several claims or causes of action be-
tween the same parties embodied in a single complaint, the juris-
diction of the court depends, not upon the value or demand in
each single cause or action, but upon the totality of the demand in
all the causes of action. In other words, “the amount of the
demand” means the total or aggregate amount demanded in the
complaint, irrespective of whether the plural causes of action
constituting the total claim arose out of the same, or different
transactions. Thig is the ruling of the Supreme Court on the
matter and makes obsolete the contrary ruling made in Ge vs. Go,
G.R. No. L-7020, June 30, 1954, wherein a distinction was drawn
between a claim composed of several accounts arising from dif-
ferent transactions, and another which is composed of several
accounts which arise out of the same transaction; and it was held
that in the first case, the amount of each account furnishes the
test of jurisdiction, while in the second, the jurisdiction is deter-
mined by the total amount claimed. (Campos Rueda Corp. vs. Sta.
Cruz Timber Company et al.. G.R. No. L-6994, March 21, 1956.)

(c) When two or more plaintiffs, each having separate and
distinct demand, join in a single suit, the demand.of each must
be of the requisite jurisdictional amount. Aggregation of the
claims to make up the jurisdictional amount is permitted only if
the claims are of a joint nature, as when it is sought to enforce
a single right in which plaintiffs have a common interest. As
American Jurisprudence puts it. “Where several claimants have
separate and distinct demands against a defendant or defe_nd-
ants, which may properly be joined in a single suit, the claims
cannot be added together to make up the required jurisdictional
amount; each separate claim furnishes the jurisdictional test.”
(Hacknes v. Guaranty Trust Co., of New York, 4 Fed. Rules S
378; U.S. Circuit Court of Appeals Second Circuit, Jan. 13, 1941
117 F. (2nd) 95.)
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UNITED STATES SUPREME COURT
Advance Opinion

(OPINIONS OF JUSTICES IN CHAMBERS)

I
ROGER S. BANDY

v
UNITED STATES
5 L ed 2d 218, 81 S Ct —
(No. 171, Mise.)
December 5, 1960

SUMMARY
An application for release on “personal recognizance” pending
certiorari was denied by DOUGLAS, J., for the rcasons stated in
headnote 5, infra.

Bail and Recognizance Sec. 6; Criminal Law Sec. 46 — freedom
during trial.
1. An accused’s traditional right to freedom during trial and
pending judicial review has to be squared with the possibility that
he may flee or hide himself; bail is the device to reconcile these

conflicting interests. (Per Douglas, J., as individual justice.)

Bail and Recognizance Sec. 6 — purpose.

2. The purpose of bail is to insure the defendant’s appearinece
and submission to the judgment of the court, it being assumed that
the threat of forfeiture of une’s goods will be an effective deterrént
to the temptation to break the cenditions of one’s release. (Per Doug-
las, as individual justice.) .

Bail and Recognizanée Sec. 7.5 —- excessive bail,
3. Tt is unconstitutional to fix excessive bail tc assure that a
defendant will not gain his freedom. (Per Douglas, J., as indivi-

dual justice.)

Bail and Recognizance Sec. 7 — right to release.
4. An accused’s right to release during trial and pending
judicial review is heavily favored and the requirement of security

for a bond may, in a proper case, be dispensed with. (Per Dougz-
las. J., as individual justice.)
Bail and Recogmizance Sec. 7 — hearing — individual justice.

5. A defendant’s application for releasc on “personal recog-
rizance” pending certiorari will he denied by an individual justice
of the Supreme Court of the United States without prejudice
to an application to the Court of Appeals or the District Court,
where the full court decided that the Court of Appeals should hear
the accused’s appeal. (Per Douglas, J., as individual justice.)

OPINION

M. Justice Douglas.

On previous application, bail was granted conditioned on the
tiling of a sufficient bond in the amount of $5,000. Bandy v Unit-
cd States, 5 I. ed 2d 34, 81 S Ct 25. Now an applicaticn is made
to me under Rule 46(a) (2) of the Federal
Procedure for release on “personal recognizance” pending certio
rari. The application recites that the pctitioner is unable to give
security for the prescribed bond.

Rules of Criminal

The fundamental tradition in this country is that one charget
with a crime is not, in ordinary circumstances, imprisoned until
after a judgment of guilt. Under Rule 46 a defendant has a right
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to be released on bail before trial, save in capital cases. Pending
review of a judgment of conviction, release on bail may be allowed
“‘unless it appears that the appeal is frivolous or taken for delay.”
Rule 46(a) (2). See 350 US 1021, 100 L ed 1530.

This traditional right to freedom during trial and pending
judicial review has to be squared with the possibility that the de-
fendant may flee or hide himself. Bail is the vice which we have
borrewed to reconcile these conflicting interests. ‘“The purpose of
bails is to insure the defendant’s appearance and submission to the
judgment of the court.” Reynolds v United States, 4 L ed 2d 16,
80 S Ct 30, 32. It is assumed that the threat of forfeiture of one’s
goods will be an effective deterrent to the temptation to break the
conditions of one’s release..

But this theory is based on the assumption that a defendant
has property. To continue to demand a substantial bond which
the defendant is unable to secure raises considerable problems for
the equal administration of the law. We have held that an indigent
defendant is denied equal protection of the law if he is denied an
appeul on equal terms with other defendants, solely because of his
indigence. Griffin v Illinois, 351 US 12, 100 L ed 891, 76 S Ct
585. Can an indigent be denied freedom, where a wealthy man
would not, Lecause he does not happen to have enough property to
pledge for his freedom?

It would be ional to fix bail to assure
that a defendant will not gain his freedom. Stack v. Boyle, 342 US
1, 96 Led 3, 72 S Ct 1. Yet in the case of an indigent defendant, the
fixing of bail in even a modest amount may have the practical
offect of denying him release. See Foote, Foreword: Comment on
the New York Bail Study, 106 U of Pa L Rev 685; Note, 106 U of
Pa L Rev (93; Note U of Pa I. Rev 1031. The wrong done by
denying relexse is not limited te the denial of freedum alone. That
denial may have other consequences. In case of reversal, he will
have served all or part of a sentcnce under an erroneous judgment.
linprisoned, a man may kave no opporiunity to investigate his
case, to cooperate with his counsel, to carn the money that-is still
necessary for the fullest use of his right to appeal.

In the Jight of these considerations, I approack this applica-
tion with the conviction that the right to release is heavily favored
and that the requirement of security for the bond may, in a
proper case, be dispensed with. Rule 46(d) indeed provides that
“in proper cases nc security need be given.” For there may be
other deterrents to jumping bail: long residence in a locality, the
ties of fricnds and family, the efficiency of modern police. Ali
these in given case may offer a deterrent at least equal to that
of the threat of forfeiture.

Here, the Government has admitted that petitioner’s appeal
is not frivolous. It had no objection to release on a $5,600 bend.
But it does oppose release on an unsecured bond. It contends that
there is a substantial risk that petitioner would not comply with
the conditions of his release. Its showing in this respect troubles me.
But I do not reach a decision on the matter. The Court today holds
that the Court of Appeals should hear the appeal. Hence I deny
the application without prejudice to an application to the Court
of Appeals or the District Court where, at a hearing on the matter,
the facts can be better explored than at this distance.
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II
THOMAS AKEL, Petitioner
v
STATE OF NEW YORK
5L ed2d 32 8 S Ct —
July 18, 1960
SUMMARY
An application for bail pending 2 proposed petition for certio-
rari to review a judgment of conviction affirmed i the Cour of
Appeals of New York (7 NY2d 998, 199 NYS2d 510, 166 NE2d
£14) was denied by FRANKFURTER, ¥.. for the reasons stated
in the headnete below.
Dail end FRecognizance Sec. 7
Court — federal question.
A justice of the Supreme Court of the United States will deny
an appiication for bail pending a petitior for certiorari to be filed
seeking review of a judgment of convicticn affirmed in the highest
court of a state, where it appears from the opposing affidavit that
at no time in the course of the prosecution was a claim of a federal

— pending certiorari in Suprems

nature made, that the state court did not certify that any federal
question was presented to it, and that the remititur below has not
been amended so as to show that in fact a federal claim was con-
sidered and rejected by the state court; and where the petition for
. admission to bail, while claiming that a federal question is to be
raised by the proposed petition for certiorari, does not allege any
facts contradicting those stated in the opposing affidavit. (Per
Frankfurter, J., as individual justice.)
OPINION

Mr. Justice Frankfurter, Associate Justice. )

This is a motion to fix bail pending a petition for certiorari
to be filed secking, review of a judgment of conviction affirmel
in the Court of Appeals of New York on March 24, 1960.

When 2 judge as solicitous as is Judge Stanley H. Fuld to
safeguard the interests of defendant in criminal cases denies an
application for bail pending a proposed petition for certiorari to
this Court on a claim of a substantial federal right, one naturally
attributes some solid ground for such denial. To me this is found in
the opposing affidavit in which it is deposed that at no time in
the course of this prosecution was a claim of a federal nature made,
that the New York Court of Appeals did not certify that any fed
eral question was presented to it, and that, although affirmance
of the judgment of conviction was rendered on March 24 last, the
remititur below has not been amended so as to show that in fact
a federal claim was considered and rejected by the New York Court
of Appezls. While the petition for admission to bail claims that
a federal question is to be raised by a proposed petition for certic-
rari, it does not allege that such a federal question had been raised
before the New York Court of Appeals and was there denied.
Nor is there any claim that the remititur was amended so as to set
forth that the Court of Appeals did in fact pass on the federal claim.

The pompus old judge glared over the rims of his spectacles
at the priscner before him on a charge of vagrancy. He looked

at the report of the arrest again and asked rather scornfully,
“Have you ever earned a dollar in your life?”
“Yes, Your Honor,” replied the vagrant. “I voted for you
at the last election.” Coronet, February, 1961
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Nor does the memorandum of the Court of Appeals affirming the
conviction, 7 NY2d 998, 999, 199 NYS2d 510, 166 NE2d 514, in
setting forth the arguments made by defendant Akel in that court,
irclude the claim of a federal right.

In this state of the record before me I am compelled to deny
hail pending the filing of a petition for certiorari.

111 B
ROGER S. BANDY, Petitioner,
v

UNITED STATES
5Ld2d34 8 S Ct

(No. 171, Mise.)

August 31, 1960

SUMMARY

An application for bail pending disposition of the applicant’s
petition for certiorari was granted by Douglas. J., for the rea-
sons stated in headnote 1, infra.

Bail and Recognizance Sec. 7 — pending certiorari.

1. Although an application for bail pending disposition of the
applicant’s petition for certiorari had been denied by another just-
ice of the Supreme Court of the United States, such application
will be granted where the Solicitor General does not oppose the
sranting of bail in the suggested amount and the issues are ones
on which there may well be a division of views when the merits
are reached. (Per Douglas, J., as individual Jjustice.)

Appeal and Error Sec. 910.6 — certiorari — when granted.

2. One of the tests of whether substantial questions Jjustifyirg
the grant of certiorari by the Supreme Court of the United States
are presented is whether the issues are one on which there may
well be a division of views when the merits are yeached. (Per
Douglas, J., as individual justice.)

OPINION

Mr. Justice Douglas.

An application for bail pending disposition of the applicant’s
petition for certiorari was denied by my Brother Whittaker on
July 29, 1960. Application was then made to me. In view of my
Lrother Whittaker’s denial I was most reluctant to take contrary
Accerdingly I asked that a response from the Solicitor
Generzal be requested. In a letter to the Clerk dated August 25,
1960, the Solicitor General stated:

“Jt is my opinion that the petition and the record present
substantial questions of law. For that reason, and in view of the
fact that the petitioner has been incarcerated since June, 1959, the
Gevernment does not oppose the granting of bail in the suggested
amount of $5,000.”

My study of the case leads me to the same conclusion. The
issues are one ¢n which there may well be a division of views when
the merits are reached. But that is one test of whether substantial
questions are presented. See Herzog v United States, 99 L ed
1299, 75 S Ct 349. Accordingly I fix bail in the amount of a $5,000
bond to be approved by the U.S. District Court for the District
of North Dakota or a judge thereof. Upon such approval this
bond is to be filed with the Clerk of that Court.

action.

A lawyer who was trying a case asked the witness, “Now,
Mr. Jones, did you or did you not, on the date in question or at
any other time previously or subsequently, say or even intimate to
the defendant or anyone eclse, whether friend or acquaintance or
in fact a stranger, that the statement imputed to you, whether
just or unjust and denied by the plaintiff was a matter of no mo-
ment or otherwise? Answer — did you or did you not?”

The witness pondered for a while and then said, “Did I or
did I not what?” Coronet, February 1961.
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SUPREME COURT DECISION

1
George McEntee, Plaintiff-appellant, vs. Perpetua Manotok,
Detendunt-appellee, G.R. No. L-14968, October 27, 1961, Labrador,

1. PLEADING AND PRACTICE; MOTIONS FOR POSTPONE-
MENT OF TRIAL AND NEW TRIALS; CIRCUMSTANCES
TO BE CONSIDERED IN GRANTING OR DENYING THE

E. — In the consideration of motions for postponement
s, as well as in those for new trial, two circumstances
should be taken into account by the court, namely, first the
merits of the case of the movant and second, the reasonable-
ness of the postponement, the rules pointing out to accident,
surprise or excusable neglect as reasons therefore. So, with
respect to the first circumstance the rules require an affidavit
of merits; with respect to the second, an affidavit showing
the accident, surprise or excusable negiect. There may be an
accident, surprise or excusable neglect justifying postpone-

ment or reconsideration, but if movant does not present a

meritorious claim or defense, denial of his motion for post-

may not be i as an abuse of the discretion
of th: court. Note that discretion is lodged in the presiding
judge, and this discreticn should be used in considering the

circumstances abovs mentioned.
2. 1D.; ID.; SUDDEN ILLNESS OF COUNSEL; ABSENCE
OF MEDICAL CERTIFICATE. — In the case at bar, the

accident that had prevented appearance of counsel for plain-
tiff on the day set for trial was sudden illness. There may
have been no certificate of illness, but this circumstance is
explained by the sudden appearance or aggravation of ‘the
illness, rendering it inconvenient if not difficuit, for counsel to
secure the required certificate of illness. Accidents or ill-
ness, if sudden and unexpected, can not always be subject to
a certificate; the circumstances may render it impossibie tc
secure in time the medical certificate that is needed, or the
person making the affidavit may not be available at the time
to prepare opportunely the affidavit explaining the excusable
neglect.

3. ID.; ID.; WHEN COURT SHOULD NOT BE TOO STRICT
IN DEMANDING THAT ILLNESS OF COUNSEL BE AT-
TESTED BY MEDICAL CERTIFICATE. — Where plaintiff
had asked for postponement of trial for the first time because
counsel was ill, and inasmuch as his sickness is an accident
that could not have been foreseen at the time of the trial, the
court should not have heen too strict in demanding that illness
be attested by a medical certificate of a competent physician.

4. ID.; RULES OF PAOCEDURE; TECHNICAL, AND RIGID
ENFORCEMENT SHOULD NOT BE MADE. — Rules of
procedurc are used only to help secure substantial justice.
(Rule 1, See. 2) If a technical and rigid enforcement of the
rules is made, their aim would be defeated. In the case at
bar, it appears that the rules which are merely secondary in
importance are made to override the ends of justice; the tech-
mnical rules had been misapplied to the prejudice of the substan-
tial right of a party.

Pedro Magsalin, for the plaintiff-appellant.
Antonio Gonzales, for the defendant-appellee.
DECISION

The appeal was originally taken to the Court of Appeals but was
endorsed to this Court for decision because the issue raised therein
is purely one of law.

George McEntee filed the instant action against Perpetua
Manotok to recover the possession of a parcel of land situated
in Barrio Bangbang, Los Bafos, Laguna. In his amended com-
plaint dated February 26, 1954, plaintiff substantially alleges that
he is the registered owner of that parcel of land covered by Original
Certificate of Title No. P-56 with an area of 7,273 sq. meters, more
or less, which is located in the above-mentioned place; that he
acquired his title over the said land by means of a free patent
grant from the Government in 1952; that he, personally and
through his predecessor in interest, had been in actual, continuous
and peaceful possession over the same since 1926 until sometime in
the month of November, 1952 when the defendant unlawfully
entered and occupied the northern portion of said land of approxi-
mately 1,000 sq. meters which is covered within the above-statedt
certificate of titie; thut the defendant also gathered and tock the
harvest of the improvements which he had introduced therein
consisting of fruit-bearing trees and plants, and appropriated
them for her own use and benefit-and that by reason of these al-
leged illegal acts of defendant, plaintiff also claims to have suf-
fered damages in the amount of P1,000 plus a similar sum for
attorney’s fees.

On March 18, 1954 the defend: the

setting up, among other things, the defense that plaintiff's free
patent title was obtained from the Bureau of Lands through fraud,
and misrepresentation; that the plaintiff, either personally or
thru his predecessor in interest, had never occupied and cultivated
the land in question so as to entitle him to a free patent thereto;
that he has not posted the corresponding notice of his application
us required by law; that he has not caused the same to be investi-
gated by a land inspector, and if there is any investigation, he gave
false testimony and caused the report to contain false findings;
that the land in question is embraced and included in her (de-
fendant’s) prior and subsisting Miscellaneous Lease Application
No. V-194 of the Bureau of Lands; and consequently, plaintiff
acquired no free patent title or right over the same. By way of

im, d d reprod the ab ial allegations
as integral parts of said counterclaims, and prays that plaintiff’s

title be lled and that d to P3,000 be awarded
to her. Attached to the answer with counterclaim are the original
and supplemental petitions to invalidate and annul plaintiff’s

title which the defendant filed with the Bureau of Lands and
the order of the Director of said Bureau causing the investigation
of defendant’s charges which consist mostly of those defenses
embodied in the answer.

In answer to defendant’s counterclaim, plaintiff specifically
denied its material allegations, and averred that his title was
secured by kim through legal proceedings and after he had com-
plied with all requirements of the law for its issuance. He also
alleged that his title over the land was acquired for more than
one year already, hence it can no longer be revoked or cancelled.

Thereafter, defendant presented a motion for leave to file a

Appeal from a decision plaintiff’s and
an order denying his motion for reconsideration and new trial
in Civil Case No. 9742 of the Court of First Instance of Laguna.
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1 answer which was granted by the trial court. This
supplementai answer attaches the order cof the Divector of Lands
finding the charges of defendant adverted to in the original an-
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swer well founded. Plaintiff in turn submitted his reply con-
tending that the order of the Director is not yet final and still

subject to a motion for reconsideration, and the 3jame is also ap-

ness should have been given merit by the trial court and that said
court should have taken and believed his word because it was made
by the lawyer himself who is deemed to be an officer of the court.

pealable to the Secretary of Agriculture and Natural .
He further alleges that said order was issued without ]ul‘lsdu‘don
and, is, therefore null and void. In the meantime defendant
prayed for the issuance of a preliminary injunction to restrain
the plaintiff from disturbing her possession. After a preliminary
hearing or May 19, 1955, the trial court granted the injunction.

The trial court set the case for hearing on July 1, 1955 but
the hearing was as v by de d who claim-
ed that she was going to take the bar examinations to be given on
August of that year. The hearing was reset for September 8, 1955
but on this date, plaintiff's counsel, Atty. Bernardo Q. Aldana,
failed to appear. Instead he filed an urgent petition for transfer of
said hearing on the ground that he is seriously ill and it is physic-
ally impossible for him to travel on account of said illness. This
petition was however, not verified nor was there a medical certific-
ate attached. On defendant’s objection, the trial court denied the
motien for continuance and allowed the defendant to present her evi-
dence ex parte. Said counscl, upon learning of this incident, moved
but failed to have this order reconsidered. Several days later the
trial court rendered its decision dismissing plaintiff’s complaint for
failure to prosecute, i.e., absence of counsel, and making the in-
junction previously issued permanent.

Upon receipt of the decision, said counsel for plaintiff asked
for its reconsideration and new trial on the ground that his failure
to appear on the day of trial was due to sickness which consti-
tutes an accident or excusable negligence to warrant the reopening
of the case. Furthermore, he asserted the indefeasibility of his
free patent title which can no longer be cancelled by the Director
cf Lands, invoking the case of Sumail vs. Judge of Court of First
Instance of Cotabato, G..R. No. L-827¢ April 30, 1955. The trial
court denied this motion, so plaintiff prosecuted this appeal to the
Court of Appeals. Before the said appellate court, plaintiff-ap-
pellant presented a new motion for new trial based on the same
grounds previously raised in the court below but this time he attach-
ed thereto the following as annexes: (a) affidavit of the physician,
Dr. Eugenio S. De Leon, who attended to the alleged illness of
plaintiff’s counsel; (b) a photostatic copy of the permit from the
United States Army for plaintiff’s predecessor in interest to oc-
cupy the land in question; (¢) a copy of the deeree for the issuance
of a free patent by the Director of Lands; and (d) a copy of
plaintiff’s original certificate of title issued by the Register of
Deeds of Laguna.

In his brief, plaintiff-appellant contends that the trial court
erred or committed at least a grave ubuse of diseretion in denying
his urgent petition for transfer of hearing on September 8, 1955
and in not giving him an cpportunity to present his evidence to
support the complaint. He claims that the failure of his former
counsel (the late Atty. Bernardo Q. Aldana) to attend said hear-
ing on that date on account of illness is an accident which consi-
tutes a valid ground that would entitle him to a favorable conti-
nuance of said hearing; and that this fact had been satisfactorily
explained by said counsel in his motion for reconsideration and
new triai. Thus, the late Atty. Aldana explained that although he
had been sick for about a month he did not present the urgent pe-
tition for transfer earlier because he hoped and believed that he
will recover and get well before said date, but unfortunately his ill-
ness, became more serious and such iliness, according to his attend-
ing physician, would endanger his life, if he traveled by any
means of transportation; that said motion was not accompanied by
a medical certificate because he was not able to contact his attend-
ing physician at the time he prepared it, and at any rate this de-
fect has been cured or supplied by the affidavit of Dr. De Leon
attached to the motion for new trial filed in the Court of Appeals;
that although said petition was not verified, the fact that it is the
counsel himself who asks for the continuance due to his own ill-
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And to ate the seriousness of former counsel’s illness, the
present counsel for plaintiff has manifested that Atty. Aldana’s ill-
ress became worse from September to November, 1955 and he
was operated on the stomach for cancer of the intestines which
eventually caused his death on May, 1956. Furthermore, plaintiff
contends that he has a valid and meritorious cause of action against
the defendant, the land in question being covered by a Torrens
title which has already becomc indefeasible, and that he should have
been d in his Hence, he that he was
deprived of his day in court and should have been granted a new
trial because there is a great probability that the judgment will
be altered shouid he be allcwed to adduce evidence in his favor.

On the other hand, the defendant-appellee contends that the
trial court correctly dismissed the complaint for failure to prose-
cute on the part of the plaintiff, because the absence of plaintiff’s
counsel during the hearing is not excusable; that the petition for
transfer was presented only during the day of hearing when he
could have done it earlier because he received notice thereof as early
as July 25, 1955; that said petition was defective because it was
not verified and was unaccompanied by a medical certificate. He
further maintains that the free patent title issued in plaintiff’s
favor is no longer effective because the Director of Lands has al-
ready recommended its cancellation and the same was later affirm-
ed by the Secretary of Agriculture and Natural Resources.

The principal issue to be resolved in this case is whether the
denial of plaintiff’s motion for continuance constitute an abuse of
discretion which will entitle plaintiff to a grant of new trial.

In the consideration of moticns for postponement of trials, as
well as in those for new trial, two circumstances should Le taken
into account by the court, namely, first the merits of the case of
the movant and second, the b of the post the
rules pointing out to accident, surprise or excusable neglect as rea-
sons therefor. So, with respect to the first circumstance the rules
require an affidavit of merits; with respect to the second,
an affidavit showing the uaccident, surprise or excusable
neglect. There may he an accident, surprise or excusable neglect
justifying post ion, but if the movant does
not present a meritorious claim or defense, denial of his motion
for postponement may not be considered as an abuse of
the discretion of the court. Note that discretion is lodged in the
presiding judge, and this discretion should be used in considering
the circumstances above mentioned.

or r

Going now to the case at bar, we find that there was an ac-
cident that had prevented appearance of counsel for plaintiff on
the day set for trial, and that is, sudden illness. There may have
been no certificate of illness, but this circumstances is explained by
the sudden appearance or aggravation of the illness, rendering it
inconvenient if not difficult, for counsel to secure the required cert-
ificate of illness. Accidents or illness, if sudden and unexpected,
can not always be subject to a certificate; the circumstances may
render it impcssible to secure in time the medical certificate that
is needed, or the person making the affidavit may not be avail-
able at the time to prepare opportunely the affidavit explaining the
excusable neglect.

In the case at bar, we also find that while the defendant had
been asking for postponement, because he was waiting a certain
resolution of the Lands Department, it does not appear that post-
ponement has been granted at any time upon motion of the plain-
tiff. This fact is apparent frem the record on appeal as well as
from the decision of the trial judge. Since this was the first
time that plaintiff had asked for postponement because counsel
was ill, and inasmuch as his sickness is an accident that could not
have been foreseen at the time of the trial; the court should not
have been too strict in demanding that illness be attested by a
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medical certificate of a competent physician.

Going now to the other circumstances, the merits of the cause
of action of the plaintiff, the pleadings show that the plaintiff has
a certificate of title by reason of the grant of a free patent to
Lim; that the land subject of the action is covered by the patent
and the certificate of title; and that the same land is in the pos-
session of the defendant. Not to allow plaintiff an opportunity to
present his side of the case would certainly result in a clear in-
justice to plaintiff. As a matter of fact the decision in itself,
which dismisses the action of the plaintiff, causes him an injus-
tice because by an error of the judge, plaintiff has been deprived
of the right to possess a certain portion of his titled property. The
court reasons cut that a certain resolution of the Dircctor of Lands
has cancelled the certificate of title. That is a matter which should
have been threshed out at the trial or hearing of the case.

At this stage of the proceedings we must remind judges and
counsel that the rules of precedure are not to be applied in a very
rigid, technical sense; rules of procedure are used only to help
secure substantial justice. (Rule 1, Sec. 2) If a technical and
rigid enforcement of the rules is made, their aim would be defeated.
In the case at bar, it appears that the rules which are merely se-
condary ir importance are made to cverride the ends of justice;
the techmical rules had been misapplied to the prejudice of the
substantial right of a party.

For the foregoing considerations, the decision and the proceed-
ings in the court below are hereby set aside and the case remanded

. to said court for further preceedings in accordance herewith. No
costs.

Bengzon, Padilla, Bautista Angelo, Concepcion, J.B.L. Reyes,
Puredes and De Leon, JJ., concurred.

IT

Enrique Icasiano, Plaintiff-Appellee vs. Felisa Icasiano, De-
fendant-Appellant G-R. No. L-16592, October 27, 1961, Goncepcion,
Ts

1. COUNTERCLAIM; ORDER DISMISSING IT INTERLOCU-
TORY; WHEN APPEALABLE.— The order granting plain-
tiff’s motion tc dismiss a counterclaim is interlocutory in na-
ture and, hence, not appealable, until after judgment shall
have been rendered on plaintiff’s complaint.

2. COMPENSATION; REQUISITES.— When all the requisites
mentioned in Article 1279 of the Civil Code are present, com-
pensation takes effect by operation of law, and extinguishes
both debts to the concurrent amount, even though the creditors
are not aware of the compensation.

3. COUNTERCLAIM; MAY BE SET UP TO REDUCE MONEY
CLAIM BY PLAINTIFF.— Counterclaim may be set up, not
so much to obtain a money judgment against plaintiff, as by
way of set-off, to reduce the sum collectible by the latter, if
successful, to the extent of the concurrent amount (Mcore’s
Federal Practice, Vol. 1, pp. 695-696) (See also Wisdom vs.
Guess Drycleaning Co., 5 Fed. Supl., 762-767).

Jaime R. Nuevas for the vlaintiff-appellee.
Jose W. Diokno for the defendant-appellant.

DECISION

Appeal from an order of the Court of First Instance of Ma-
nila granting plaintiff’s motion to dismiss defendant's first counter-
claim and dismissing the latter.

The facts are simple enough. In his complaint, dated July 31,
1959, plaintiff Enrique Icasiano sought to recover P20,000, plus
interest and attorney’s fees, from the defendant, Felisa Icasiano.
Within the reglementary period, or on November 9, 1959, the lat-
ter filed an answer admitti some all i of the laint,
denying other allegations thereof and setting up special defenses,
as well as two (2) counterclaims — one for the sum of P150.00
allegedly borrowed by plaintiff from the defendant, and another
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for moral and exemplary damages, attorney’s fees and expenses
of litigation, allegedly suffered and incurred by the defendant in
consequence of this suit, in such sum as the court may find just and
reasonable,

On November 17, 1959, plaintiff moved (a) to dismiss the
first counterclaim; (b) to strike out paragraph (2) of defendant’s
answer; and (c) to set the case for hearing on the merits. Des-
pite defendant’s objection thereto, on December 7, 1959, the lower
court grantea the first prayer, deniel the second prayer and set
the case for hearing on a stated date. Notice of the order to this
effect was served on the defendant on December 17, 1959, who,
three (3) days later, filed her notice of appeal and appeal bond.
Plaintiff countered with a motion to strike out defendant’s appeal
“in so far as said notice refers to the setting for hearing of the
above entitled case on January 7, 1960, at 8:30 a.m., for the simplce
reason that said order, in so far as it sets a date for the hearing
of the above entitled case is interlocutery and, therefore, not ap-
pealable, and for the further reason that the intended appeal from
said setting order is plainly frivolous and interposed only for the
purpose of delay”. This motion was denied in an order dated Dec-
ember 19, 1959, which allowed defendant’s appeal “from the order
of December 7, 1959, insofar as it orders the dismissal of defend-
ant’s first counterclaim, and setting the hearing of this case on
January 7, 1960, at 8:30 am.” Upon denial by the lower court
of plaintiff’s motior. for reconsideration of its last order, defendant
filed her record on appeal, which after its amendment, was ap-
proved “there being no opposition thereto.”

Sometimes after the transmittal of the amended record on
appeal to this Court, or on February 4, 1560, plaintiff filed a moticn
to dismiss the appeal upon the ground that defendant’s ap-

peal “from the order of the trial court dated December 7,
1959, dismissing her first counterclaim is manifestly and
palpably frivolous” and that her appeal from said order in-

sofar as it set the case for hearing is “ostensibly dilatory, aside
from the fact that such setting order is interlocutory and, there-
fore, not immediately appealable”. This motion was denied by «
resolution of this Court dated February 17, 1960. We, likewise,
denied plaintiff’s motion for r id of said r i

The main issue in this appeal is whether cr not the lower court
erred in holding itself without jurisdiction to entertain defend-
ent’s first counterclaim. Before passing upon the merits of such
question, it should be noted, however, that the order granting plain-
tiff’s motion to dismiss said counterclaim is interlocutory in nature,
and, hence, not appealable, until after judgment shall have been
rendered on plaintiff’s complaint (Cuano, et al. vs. Monteblanco,
et al, L-1487L, April 29, 1961; Villasin vs. Seven-Up Bottling Co.
of the Philippines, L-13501, April 28 1960; Caldera, et al. vs.
Balcueba, et al., 84 Phil. 304).

However, plaintiff did not object to defendant’s appeal from
said order, except insofar only us it set the case for hearing. In
other words, it acquiesced to said appeal as regard the dismissal of
the aforementioned counterclaim. In fact, plaintiff interposed no
to d dant’s nded record on appeal. Hence, even if
the lower court should have disapproved it, for the reason that said
order of dismissal is interlccutory in character, its order approving
the amended record on appeal entailed, at most, an error of judgment
that does not affect our jurisdiction tc entertain the appeal (Gat-
maitan vs. Medina, L-14400, August 5, 1960; Salazar vs. Salazar,
L-5823, April 29, 1953). it may not be amiss to add that the al-
legation in the motion, filed by plaintiff with this Court to dismiss
the appeal, to the effect that the same is frivolous insofar as it
seeks a review of the order dismissing defendant’s first counter-
claim, has no merit, not only because a party can not be barred
upon such ground from appealing by writ of error, but, also, be-
cause we find that the lower court had erred in issuing the order
complained of.

Indeed, regardless of whether the court ‘of first instance may
entertain counterclaims for less than P5,000, it must be noted that
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Articles 1278, 1279, and 1286 and 1290 of our Civil Code read:

“ART. 1278. Compensation shall take place when two
persons, in their own right, are creditors and debtors of each
other.”

“ART. 1279.
per, it is necessary:

(1) That each ome of the obligors be bound principally,
and that he be at the same time a principal creditor of the
other;

(2) That both debts consist in a sum of money, or if the
things due are consumable, they be of the same kind, and also
of the same quality if the latter has been stated;

(3) That the two debts be due;

(4) That they be liquidated and demandable;

(5) That over neither of them there be any retention or con-
troversy, commenced by third persons and communicated in due
time to the debtor.”

“ART. 1286. Compensation takes place by operation of
law, even though the debts may be payable at different places,
but there shall be an indemnity for of T or
transportation to the place of payment.”

“ART. 1290. When alil the requisites mentioned in article
1279 are present, compensation takes effect by operation of
law, and extinguishes both debts to the concurrent amount,
even though the creditors and debtors are not aware of- the
compensation.”

Pursuant to these provisions, defendant would have been en-
titled to deduct from plaintiff’s claims of P20,000 — if the latter
were established — the sum of P150 involved in her first counter-
claim, if the aliegation thereof were true, even if no such counter-
claim had been set up in her answer, for “when all the requisites
mentioned in Article 1279 are present, compensation takes effect
by operation of law, and extinguishes both debts to the concurrent
amount, even though the creditors and debtors are not aware of”'—
and, hence, did not plead — “the compensation”. Moreover, it is
clear from the record before us that said counterclaim was set up,
not so much to obtain a money judgment against plaintiff, as by
way of set-off, to reduce the sum collectible by the latter, if suc-
cessful to the extent of the concurrent amcunt (Moore’s Federal
Practice, Vol. 1, pp. 695-696) (See, also, Wisdom vs. Guess Dry-
cleaning Co., 5 Fed. Supl., 762-767).

WHEREFORE, the order appealed from is hereby reversed,
insofar as it dismisses defendant’s first counterclaim, and the
case, is, accordingly, remanded to the Jower court for further pro-
ceedings, not inconsistent with this decision, with costs against
plaintiff-appellee, Enrique Icasiano.

IT SO ORDERED.

Bengzon, G. J., Padilla, Angelo,
Reyes, Paredes and De Leon, JI., concurred.

Barrera and Dizou, JJ., took no part.

I

Delfin Mercader, Petitioner, vs. Hon. Francisco Valila of the
Justice of the Peace Court of Bobon, Samar and Amancio Baltc,
Respondents, G.R. No. L-16118, February 16, 1961, Bengzon, J.

1. LIBEL; VENUE FOR CRIMINAL ACTION AND CIVIL
ACTION FOR DAMAGES.— The criminal and civil action
for damages in cases of written defamations shall be filed si-
multaneously or separately with the Court of I'irst Instance of
the province or city where any of the accused or any of the of-
fended parties resides at the time of the commission of the of-
fense. Where the libel is published, circulated, displayed or ex-
hibited in a province or city wherein neither the offender nor
the offended party resides the civil and criminal actions may
be brought in the Court of First Instance thereof. (Art. 260,
Rev. Penal Code, as amended by Rep. Act 1289).

In order that compensation may be pro-

Bautista Labrador, J.B.L
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2. ID.; VENUE OF CRIMINAL COMPLAINT WHERE LIBEL
IS CIRCULATED IN PROVINCE OR CITY WHERE NEI-
THER OFFENDED PARTY NOR OFFENDER RE-
SIDES.— Petitioner here maintains that even if the justicc
of the peace courts have jurisdiction to conduct preliminary
investigations, the venue was improperly laid in Bobon, be-
cause neither the complainant nor the defendant resided there.
Article 360 of the Revised Penal Code as amended by Republic
Act 1289 provides that where the libel is published or circulat-
ed in a province or city wherein neither the offended party
nor the offender resides, the action may be brought therein;
and the complaint herein questioned, alleges that the libel had
been published and circulated in Bobon and other municipal-
ities of Samar. Bobon and Samar, therefore, constituted pro-
per venue.

DECISION
On April 20, 1959, Amancio Balite, filed with the justice of
the peace court of Bobon, Samar, a criminal complaint for libel
against Delfin Mercader. After making the preliminary examin-
ation, the judge issued the corresponding warrant of arrest. The
accused moved to dismiss for lack of jurisdiction and cause of

Upon denial thereof, the accused filed in September 1959,

this petition for certiorari, based mainly on the alleged want of

jurisdiction of the aforesaid inferior court.

action.

In ordinary circumstances, the petition woul¢d have been dis-
missed, without prejudice to its presentation before the local court
of first instance. But at that time there were pending before this
Tribunal some cases involving the jurisdiction, or lack of jurisdic-
tion, of justices of the peace over criminal libel, in the light of
Republic Act 1289, approved June 15, 1955.(1) So, we gave due
course to this petition. In his answer, the respondent judge ex-
plained that he had taken cognizance of the case for purposes of
preliminary investigation. In fact, he stated, as the accused had
failed to attend the hearing, and there was prima facie evidence,
he forwarded the expediente to the court of first instance for the ’
trial on the merits.

The controversy is thus reduced to the question whether the
inferior courts may, after the passage of Republic Act 1289, entor-
tain criminal complaints for written defamation, not for trial on
the merits, but for purposes of preliminary investigation. It is con-
tended by those who would deny such authority, that Republic Aect
1289 had the effect of depriving justice of the peace courts of
their power even to conduct preliminary investigations in the mat-
ter of libel or written defamation. The question has been decided
in the affirmative in People v. Olarte, L-13027, June 30, 1960.
Through Mr. Justice Concepcion, this Court said:

“Can we justly hold that by fixing for said offense a
penalty falling under the original jurisdiction of courts of first
instance, the framers of section 2 of Act No. 277 had evincel
the intent, either to establish an cxception to the provisicnc
of Act No. 194, authorizing every justice of the peace, to make
preliminary investigation of any crime alieged to have heen
committed within his municipality, jurisdiction to hear and
determine which is by law x x x vested in the judges of Courts
of First Instance’ or to divest justice of the peace of such
authority, as regards the crime of libel?”

(i) Amending Art. 360 of the Revised Penal Code to read as
follows:

“x x x The criminal and civil action for damages in cases of
written defamations as provided for in this chapter, shall be filed
simultaneously or separately with the Court of First Instance of
the province o ty where any of the accused or any of the of-
fended parties resides at the time of the commission of the offense;
Provided, however, that where the libel is published, circulated,
displayed or exhibited in a province or city wherein neither the of-
fender nor the offended party des the civil and criminal actions
may be brought in the Court of First Instance thercof. x x x.”
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“It is obvious to us that such inference is unwarranted.
To: begin with, there is absolutely nothing in Act No. 277 to
indicate the aforementioned intent. Secondly, repeal or amend-
ments by implication are neither presumed nor favored. On
the contrary, every statute should be harmonized with them.
Thirdly, the jurisdiction of courts of first instance to hear and
determine criminal actions within the original jurisdiction there-
of is far from inconsistent with the authority of justices of
the peace to make preliminary investigations in such actions.
‘What is more, this authority has been vested lo relieve courts
of first instance of the duty to hear cases which are devcid
of probable cause, thereby paving the way for the effective
exercise of the original jurisdiction of said courts and expeli-
tious disposal by the same of eriminal cases which are prima
facie meritorious. x x x.”

“It is apparent, from a perusal of the three (3) provi-
sions aforementioned, that the framers of Article 360 of the
Ravised Penal Code intended to introduce no substantial change
in the existing law, except as regards venue, and that, in all
other respects, they meant to preserve and continue the status
quo under sections 2 and 11 of Act No. 277. Snch was, also
the purpose of Congress in passing House Bill No. 2695, which
eventually became Republic Act No. 1289.”

The Bobon justice of the peace has thus acted within his
powers, and this petition will have to be dismissed. i

Petitioner here maintains that even if the justice of the

“peace courts have jurisdiction to conduct prelimirary investiga-
tions, the venue was improperly laid in Bobon, because neither the
complainant nor the defendant resided there. The statute(2) pro-
vides that where the libel is published or circulated in a province
or city wherein neither the offended party nor the offender re-
sides, the action may be brought therein; and the complaint herc-
in questioned, alleges that the libel had heen published and circulat-
ed in Bobon and other municipelities of Samar. Bobon and Samar,
therefore, constituted a prope: venue.

Petitioner’s last contention that the complaint stated no cause
of action, may not be considered now. It is unimportant in a cer-
tiorari proceeding, specially because petitioner has the remedy of
discussing the issue before the court of first instance, and then if
after hearing he is convicted, to appeal in due time.

Petition dismissed. No costs.

Padilla, Bautista Angelo, Labrador, Concepcion, J.B.L. Reyes,
Darrera, Paredes and Dizon, JJ., concurred.

v

Petra Carpio Vda. de Camilo et al., Petitioners-appellees, vs.
The Hon. Justice of the Prace Samuel A. Arcamo, Ong Peng Kee
and Adelia. Ong, Respondents-uppellants, G.R. No. L-15653, Sep-
tember 29, 1961, Paredes, J.

INTERPLEADER; WHEN JUSTICE OF THE PEACE
COURT HAS NO JURISDICTION.— The complaint asking the
petitioners to interplead, practically took the case cut of the juris-
diction of the JP court, because the action would then necessarily
“involve the title to or possession of real property er any interest
therein” over which the CFI has original jurisdiction (par.[b], sec.
44, Judiciary Act, as amended). Then also, the subject-matter of
the complaint (interpleader) would come under the original juris-
diction of the OFI, because it would not be capable of pecuniary
estimation (Sec. 44, par. [al, Judiciary Act), there having been
no showing that rentals were asked by the petitioners from res-
pondents.

DECISION

This appeal stemmed from a petition for Certiorari and Man-

damus filed by Petra Carpio Vda. de Camilo and others, against

(2) Quoted in the margin, supra.
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Samuel A. Arcamo, Justice of the Peace of Malangas, Zamboanga
del Sur, Ong Peng Kee and Adelia Ong.

Petitioner Petra Carpio Vda. De Camilo, had been by herself
and predecessors-in-interest in peaceful, open and adverse pos-
session of a parcel of public foreshore land situated in Malangas,
Zamboanga del Sur, containing an area of about 400 square meters.
A commercial building was erected on the property which was
declared under Tax Dec. No. 5286 and assessed at P7,400.00. Res-
pondent Ong Peng Kee was a lessee of one of the apartments of
said commercial building since June 1, 1957.

On August 1 1957, Arthur Evert Bannister filed an unlawful
dctainer case against both De Camilo and Ong Peng Kee (Civil
Case No. 64) with the JP of Malangas. For failure of Bannister
and/or counsel to appear at the trial they were declared in default
and P100.00 was awarded to De Camilo on her counterclaim. The
motion for r i i by was denied.

The other petitiorers, Severino Estrada, Felisa, Susana, An-
tonio and the minors Isabelo, Rene and Ruben, all surnamed¢ Fran-
cisco, the said minors represented by their mother Susana, had also
been in possession (in common), peaceful, open and adverse, since
1937, of a parcel of public foreshore land about 185 square meters
which is adjoining that land occupied by de Camilo. On this parcel,
a commercial building assessed at P1,000.00 was erected by the
Franciseo’s, and had the same declared under Tax Dec. No. 4911.

On September 1, 1957, the two commercial buildings were burn-
ed down. Two weeks thereafter, respondents Onz Peng Kee and
Adelia Ong, constructed a building of their own, cccupying about
120 square meters. The building, however, was so built that por-
tions of the lands previously sccupied by petitioners (De Camile
and the Franciscos) were encroached upon.

Under date of December 3, 1957, De Camilo filed a Civil Case
No. 78 for Forcible Entry against Ong Peng Kee and Adelia Ong
with the JP of Malangas with respect to the portion belonging to
her wherein the building of Ong Peng Kee was erccted. On Au-
gust 8, 1958, Severino Estrada and the Franciscos filed a similar
case (No. 105). In answer to the complaints, the defendants (Org
Peng Kee and Adelia Ong), claimed that the land where they con-
structed their building was leased to them by the Municipality of
Malangas.

Pending trial of the two cases, the respondent Ong Peng Kee
and Adelia Ong filed a complaint for Interpieader zgainst De Ca-
milo, Seyerino Estrada, the Franciscos, Arthur Evert Bannister,
the Mayor and Treasurer of Malangas (Civ. Case No, 108), alleging
that the filing of the three cases of forcible entry (Civ. Cases Nos.
64, 78 and 105), indicated that the defendants (in the Interpleader)
had conflicting interests since they all claimed to be entitled to the
possession of the lot in question and they (Peng Kee and Adelia),
could not determine without hazard to themselves who of the de-
fendants was entitled to the possession. Interpleader plaintiffs
further alleged that they had no interest in the property other than
as mere lessees.

A motion to dismiss the complaint for Interpleader was
presented by the defendants therein (now petitioners), contending
that (1) the JP had no jurisdiction to try and to hear the case;
(2) There were pending other actions between the parties for the same
cause; and (3) The complaint for Interpleader did not state a
cause of action. Peng Kee and Adelia registered their opposition
{o the motion and on September 30, 1957, respondent Justice of the
Peace denied the motion to dismiss and ordered the defendants there-
in to interplead (Annex D). The two forcible entry cases were dis-
nissed.

The defendants (now petitioners) instituted the present pro-
ceedings, for certiorari and mandamus before the Court of First
Instance of that 7 fent JP in denying the
motion to dismiss acted without jurisdiction, and for having given
due course to the complaint for Interpleader, the respondent JP
gravely abused his diseretion, and unlawfully neglected the per-
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formance of an act which was specifically enjoined by law, and for
which there was no piain, speedy and adequate remedy in the or-
cinary course of law. The Answer of respondents which contained
the usua! admission and denial, sustained the contrary view. The
CFI rendered judgment, the dispositive portion of which reads:

“IN VIEW OF THE FOREGOING, the Court hereby dec-
laves the Uustice of the Peace Court of Malangas to be with-
out jurisdiction to try the case for interpleader and hereby <ets
asid2 its Order dated September 30, 1958, denying the motion tc¢
dismiss the interpleader case; and considering that Civil Cases
78 and 105 have long been pending, the respondent Justice of
the Peace of Malangas is hereby ordered to pruceed to try the
same, without pronouncement as to costs.”

The only issue raised in the present appeal is whether or not

v
Delgado Brothers, Inc., Petitioner vs. The Court of Appeals, et
al.,, Respondents, G.R. No. L-15654, December 29, 1960, Bautista
Angelo, J.

1. COMMON CARRIER; EXEMPTION FROM RESPONSIBILI-
TY ARISING FROM NEGLIGENCE MUST BE SO CLEAR-
LY STATED IN A CONTRACT.— It should be noted that the
clause in Exhibit 1 determinative of the responsibility for the
use of the crane contains two parts, namely: one wherein the
shipping company assumes full responsibility for the use of
the crane, and the other where said company agreed not to
hold the Delgado Brothers, Inc. liable in any way. While it may
be admitted that under the first part the carrier may shift res-
ponsibility to petitioner when the damage caused arises from the
negligence of the crane operator because exemption from res-

the Justice of the Peace Court has jurisdiction to take
of the Interpleader case.

The s claimed the of the respective portion
of the lands belonging to them on which the respondents had erect-
od their house after the fire which destroyed petitioner-appellants’
buildings. This being the case, the contention of petitioners-appel-
iants that the complaint to interplead, lacked cause of action, is

correct,

Section 1, Rule 14 of the Rules of Court provides —

“Interpleader when proper.— Whenever conflicting claims
upon the same subject-matter are or may be made against a
person, who claims no interest whatever in the subject-matter,
or an interest which in whole or in part is not disputed by the
ants to compel them to interplead and litigate their several
claims among themselves.”

The petitioners did not have conflicting claims against the respon-
dents. Their respective claim was separate and distinct from the
other. De Camilo only wanted the respondents to vacate that por-
tion of her property which was encroached upon by them when they
erected their building. The same is true with Estrada and the
Franascos. . They claimed possession of two different parcels of
land, of different areas, adjoining cach other. Furthermorc it is
rot true that respondents Ong Peng Kee and Adelia Ong did not
have any interest, in the subject matter. Their interest was the
¥ of their or | of ke portions en-
croached upon by them. It is, therefore, evident that the require-
ments for a complaint of Interpleader do not exist.

Even in the supposition that the complaint presented a cause
of action for Interpleader, still we hold that the JP had no jurisdice-
tion to take ccgnizance thercof. The complaint asking the petition-
ers to interplead, practically took the case out of the jurisdietion
of the JP court, because the action would then necessarily “in-
volve the title to or possession of real property or any interest there-
in” over which the CFI has original jurisdiction (par. [b], sec. 44,
Judiciary Act, as amended). Then also, the subject-matter of Lhe
complaint (interpleader) would come under the original jurisdiction
of the CFI, because it would not be capable of pecuniary estima-
tion (Sec. 44, par.[a], Judiciary Act), there having been no show-
ing that rentals were asked by the petitioners from respondents.

IN VIEW OF ALL THE FOREGOING, We find that the deci-
sion appealed from is in conformity with the law, and the same
should be, as it is hereby affirmed, with costs against respondents-
appellants Ong Peng Kee and Adelia Ong.

Bengzon, C.J., Padilla, Labrador, Concepcion, J.B.L. Reyes, and

De Leon, JJ., concurred.
DBautista Angelo, Barrera and Dizon, JJ., took no part.
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for i must be stated in explicit terms, how-
ever, it cannot do so under the second part where it expressly
agreed to exempt petitioner from liability in any way it may
arise, which is a clear case of assumption of responsibility on
the part of the carrier contrary to the conclusion reached by
the Court of Appeals. In other words, the contract in question
as embodied in Exhibit 1 fully satisfied the doctrine stressed
by said court that in order that exemption from liability aris-
ing from negligence may be granted, the contract “must be so
clear as to leave no room for the operation of the ordinary rules
of liability consecrated by experience and sanctioned by the
express provisions of law.”

2. ID.; BILL OF LADING; SHIPPER SHALL BE BOUND BY
THE CONDITIONS AND TERMS OF BILL OF LADING
UPON ACCEPTANCE THEREOF.— ‘IN ACCEPTING THIS
BILL OF LADING the shipper, consignee and owner of the
goods agree to be bound by all its stipulations, exceptions, and
conditions whether written, printed, or stamped on the front or
back thereof, any local customs or privileges to the contrary
notwithstanding.” This clause says that a shipper or consignee ~
who accepts the bill of lading becomes bound by all stipulations
contained therein whether on the front or back thereof. Res-
pondent cannot elude its provisions simply because they pre-
judic: him and take advantage of those that are beneficial.
Secondly, the fact that respondent shipped his goods on board
the ship of petitioner and paid the corresponding freight here-
on shows that he impliedly accepted the bill of lading which
was issued in connection with the shipment in question, and so
it may be said that the same is binding upon him as if it has
been actually signed by him or by any person in his behalf.
This is more so where respendent is both the shipper and the
consignee of the goods in question.

5. ID.; LAW GOVERNING LIABILITY IN CASE OF LOSS,
DESTRUCTION OR DETERIORATION OF GOODS TRANS-
PORTED.— Article 1753 of the new Civil Codc prevides that
the law of the country to which the gnods are to be trans-
ported shall govern the liability of the common carrier in case
of loss, destruction or deterioration. This means the law of
the Philippines, or our new Civil Code.

4. ID.; ID.; LAWS GOVERNING RIGHTS AND OBLIGATIONS
OF COMMON CARRIERS; CARRIAGE OF GOODS BY SEA
ACT SUPPLETORY TO CIVIL CODE.—Article 1766 of the
new Civil Code provides that ‘In all matters nor regulated
by this Code, the rights and obligations of common car»
shall be governed by the Code of Commerce and by special
laws,’ and said rights and obligations are governed by Articles
1736, 1737, and 1738 of the new Civil Code. Therefore, although
Section 4(5) of the Carriage of Goods by Sea Act states
that the carrier shall not be liable in an amount exceeding
$500.00 per package unless the value of the goods had been
declared by the shipper and inserted in the bill of lading,
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said section is merely suppletory to the provisions of the
Civil Code.
DECISION

Richard A. Klepper brought this action before the Court
of First Instance of Manila tc recover the sum of P6,729.50 as
damages allegedly sustained by his goods contained in a lift
van which fell to the ground while being unloaded from a ship
owned and operated by the American President Lines, Ltd. to
the pier, plus the sum of P2,000.00 as sentimental value of the
damaged goods and attorney’s fees.

It appears that on February 17, 1955, Klepper shipped
on board the S. S. President Cleveland at. Yokohama, Japan one
lift van under bili of lading No. 82, containing personal and
household effects. The ship arrived in .the port of Manila on
February 22, 1955 and while the lift van was being unloaded by
the gantry crane operated by Delgado Brothers, Inc., it fell on
the pier and its contents were spilled and scattered. A survey
was made and the result was. that Klepper suffered damages
totalling P6,729.50 arising out of the . breakage, denting and
smashing of the goods.

The trial court, on November 5, 1957, rendered decision order-
ing the shipping company to pay plaintiff the sum of P6,729.50,
value ‘of the goods damaged, plus P500.00 as their sentimental
value, with legal interest from the filing of the complaint, and the
suma of P1,000.00 as attorney’s fees. The court orvdered that, once
the judgment is satisfied, co-defendant Delgado Brothers, Inc.
should pay the shipping company the same amount by way of
; Both defendants appealed to the Court of An-
Del-

reimbursement.
peals which affirmed in toto the decision of the trial court.
vado Brothers, Inc. interposed the present petition for review.

The main issue which this Court needs to determine is whe-
ther petitioner may be held liable for the damage done to the
goods of respondent Richard A. Klepper subsidiarily to the  lia-
bility attached to its co-defendant American President Lines, Ltd.
as held by the trial court and affirmed by the Court of Appeals.

Petitioner disclaims liability upon the ground that it has been
expressly relieved therefrom by its co-defendant shipping company
urder a contract entered into hetween them relative to the gantry
crane “belonging to petitioner which was used by said shipping
company in unloading the goods in question. Petitioner plants its
case on Exhibit 1 (Delgado) which reads:

“Please furnish us ONE gantry to be used on hatch #2 of
the S/S PRES. CLEVELAND Reg. from 1300 hrs. to FIN-
ISH hrs. on 22 February 1955,

“We hereby assume full respensibility and liability for
damages 10 curgoes, ship or othrwise arising from use of
said crane and we will not hold the Deigado Brothers, Ine. liable
or vesponsible in any way thereof.

“We hereby agree to pay the corrcsponding charges for
above-requested services.”

The Court of Appeals, in holding that petitioner cannot dis-
claim liability under the terms of the above contract because it
cannot elude 1esponsibility for the negligence of its own em-
ployez, made the following comment:

again, it must answer for the damages. 0.B. Ferry Service Co.
vs. P.M.P. Navigation C., 50. 0.G. No. 5, pp. 2109, 2113.

“A familiar legal precept is that which states that a person
is liable for the negligence cf his employees. That is a duty
owing by him to others. To exculpate him frem liability for
such negiigence, the contract must say so in express terms.
The contract conferring such exemption ‘must be so clear as
to leave no room for the operation of the ordinary rules of
liability consecrated by éxperience and sanctioned by the ex-
press provisions of law.” The Manila Railroad Co. vs. La
Campana Trasatlantica and the Atlantie, Gulf & Pacific Co.,
38 Phil,, 875, £86. The time honored rule still is Renuntiatio
non praeswmitir. Strictly construed and giving every reason-
able intendment against the party claiming exemption, we hold
that Exhibit 1-Delgado affords mno protection for Delgado
Brothers, Ine.”

We cannot agree with the finding that the phraseology em-
ployed in Exhibit I would not “induce a conclusion that the Ame-
rican President Lines Ltd. assumed responsibiiity for the negli-
gence of the crane operator who was employed by the other ap-
pellant, Delgado Brothers, Inc.” and that for that reason the
latter should be blamed for the consequence of the negligent act of
its operator, Lecause in our opinion the phraseology thus employed
conveys precisely that conclusion. It should be ioted that the

ive of the ibility for the use of the cranc
two parts, namely: one wherein the shipping company
assumes full responsibility for the use of the crane, and the other
where said company agreed not to hold the Delgado Brothers, Inc.
liable in any way. While it may be admitted that under the first
part the carrier may shift responsibility to petitioner when the
damage caused arises from the negligence of the crane operator
because exemption from responsibility for negligence must be stated
in explicit terms, however it cannot do so under the second part
where it expressly agreed to exempt petitioner from liability in
any way it may arise, which is a clear case of assumption of ve-
sponsibility on the part of -the carrier contrary to the conclusion
reached by the Court of Appeals. In other words, the contract
in question as embodied in Exhibit 1 fully satisfies the doctrine
stressed by said court that in order that exemption from liability
arising from negligence may be granted, the contract “must be so
clear as to leave no room fer the operation of the ordinary rules
of liability consecrated by experience anid sanctioned by the express
provisions of law.”

The case of The Manila Railroad Co. v. La Campaiia Tras-
atlantica et al,, 38 Phil., 875, invoked in the appealed. decision, is
not, therefore, in point. In the latter case, the evidence adduced
is not clear as to the exemption of responsibiiity. Here the con-
trary appears. Hence, the doctrine therein laid down is not con-
trolling.

With regard to the errors assigned relative to the disregard
made by the Court of Appeals of clause 17 of the bill of lading
which limits the amount of liability of the carrier, as weli as the
non-application of the Carriage of Goods by Sea Act, particularly
Section 4(5) thereof, we don’t deem necessary tc discuss them
here. The same have already been disposed of in the appeal taken
by the shippi from the same decision, docketed as G.R.

clause

contains

“This appellant asserts that i e of its ployee,
the crane operator, is within the coverage of the foregoing
dozument.  Exhibit 1-Delgado calls for one gantry ‘to be used’
¢n hatch No. 2 of the vessel. The American President Lincs,
Ltd., only answered ‘for use of said crane’” The phraseology
thus cmployed would not induce a conclusion that the Ame-
rican President Lines, Ltd. assumed responsibility for the
negligence of the crane operator who was employed by the
other appellant, Deigado Brothers, Inc. Responsibility was rot
shifted to the steamship company.

“Exhibit 1-Delgado was prepared in mimeographed form
by Delgado Brothers, Inc. At best, the stipulation therein are
obscure. That is a count against Delgado Brothers, Inc. And
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No. L-15671 (promuigated November 29, 1960), wherein we held
the following: ?
“We are inclined to agiee to this contention. Firstly, we

cannot but take note of the following clause printed in red
ink that appears on the very face of the bill of lading: ‘IN AC-
CEPTING THIS BILL OF LADING the shipper, consigree
and owner of the goods agree to be bound by all its stipulations,
exceptions, and conditions whether written, printed, or stamped

on tke front or back thereof, any local customs or privileges

to the contrary notwithstanding. This clause is very revealing. It
says that a shipper or consignee who acdepts the bill of ladirg
becomes beund by all stipulations contained thevein whether on
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the front. or back thereof. Respondent cannot elude its provi-
sions simply because they prejudice him and take advantage of
those that are beneficial. Secondly, the fact that respondent
shipped his goods on board the ship of petitioner and paid the
corresponding freight thercon shows that he impliediy accepted
the bill of lading which was issued in connection with the ship-
ment in question, and so it may be said that the same is bind-
ing upon him as if it has been actually signed by him or by
any person in his behalf.
both the shipper and the consignee of the goods in question.
These circumstances take this case out of our ruling in the
Mirasol case (invoked by the Court of Appeals) and place it
within our doctrine in the case of Mendoza v. Philippine Air
Lines Inc., L-3678, promulgated on February 29. 1952, x x x.

x . x x x

“With regard to the contention that the Carriage of Goods
by Sea Act should also control this case the sume is of no mo
ment.  Article 1753 (New Civii Code) provides that the law of
the country to which the goods are to be transported shall go-
vern the liability of the common carrier in case of Joss, df
deterioraticn.  This means the law of the Phi
pines, or our new Civil Code. Under Article 1766, ‘In all mal-
ters not regulated by this Code, the rights and obligations of
common carriers shall be governed by the Code of Commerce
and by special laws,” and here we have provisions that govern
id rights and obligations (Articles 1736, 1737, and 1738).
Therefore, although Section 4(5) of the Carriage of Goods by
Sea Act states that the carrier shail not be liable in an amount
+ exceeding $500.00 per package unless the value of the goods
had ‘been declared by the shipper and inserted in the bill of
lading, said section is merely suppletory to the provisicns of
the Civil Code. In this respect, we agree to the opinion of the
Ceurt of Appeals.

This is more so where respondent is

truction i

‘Wherefore, the decision appealed from is modified in the sense
that petitioner Delgado Brothers, Inc. should not be made lidble

for the damage caused to the geods in question, wichout pronounce-

ment as 1o costs.

Bengzen, C.J., Padilla,
tierrez David and Paredes, JJ.,

J.B.L. Gu-

concurred.

VI
Puz Fores, Petitioner, vs. Ireneo Miranda,

L2165, March 4, 1959, Reyes, J.B.L., J.

1. PUBLIC SERVICE COMMISSION; APPROVAL OF CONVE-
YANCE OR ENCUMBRANCE OF PROPERTIES OF OPE-
RATOR OF PUBLIC SERVICE. -— The provisions of Section
20 of the Public Service Act (Commonwealth Act 146) prchibit
the cale, or encumbrance of the ]nnpmty,

'y franchise, certificate, privileges or rights, or any part the
..of the owner or operator of the public service without .xp]nov—

. al or authorization of the Public Service Commission.

2. ID.; 1D.; PURPOSE OF THE LAW.
primarily for the protection of the public interest;
the npproval of the Public Service Commission is obt
vehiele is, in contemplation cf law, still under the service of the
owner or operator standing in the records of the Commission,
to which the pubiic has right to rely upon.

3.  MORAL DAMAGES; CANNOT BE RECOGNIZED IN DA-

. MAGE ACTION BASED ON A BREACH OF CONTRACT OF
“TRANSPGRTATION.—It has been held in Cachero vs. Manila
Yellow Taxicab Co., Inc., G.R. No. L-8721, May 23, 1957;
Necesito, et al vs. Paras, G.R. No. L-10605-10606, June 30,
1958 that moral damages are not recoverable in damage act-
ions predicated on a breach of the contract of transportationm,
.in view of Articles 221¢ and 2220 of the new Civil Code.

4. ID.; REQUISITE TO JUSTIFY AN AWARD.
of breach of contract, including one of transportation proof

Labrador, Reyes, Barrera,

Respondent, G.R. No.

alienation, lea

— The law was designed
and until
ined, the

— In cases
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of bad faith or fraud
injuricus conduet,
damages.

5. ID.; BREACH OF CONTRACT NOT INCLUDED IN THE
TERM “ANALOGOUS CASES” USED IN ARTICLE 2219,
CIVIL CODE. — A breach of contract can not be considered
in the descriptive term “analogous cases” used in Art. 2219:
not only because Art. 2220 specifically provides for the dama-
ges that are caused by the contractual breach, but because
the definition of quasi-delict in Art. 2176 of the Code ex-
pressly excludes the cases where there is a “preexisting con-
tractual relation between the parties.”

6. 1D.; MERE CARELESSNESS OF CARRIER’S DRIVER DOES
NOT PER SE CONSTITUTE AN INFERENCE OF BAD
FAITH OF CARRIER.—The mere carelessness of the carrier’s
driver does not per se constitute or iustify an inference of ma-
lice or bad faith on the part of the carrier.

7. 1D.; AWARD OF MORAL DAMAGES FOR BREACH OF
CONTRACT WITHOUT PROOF OF BAD FAITH WOUID
RE A VIOLATION OF LAW. — To award moral damages
for breach of contract, without proof of bad faith or maliee
would be to violate the clear provisions of the law, and cens-
titute unwarranted judicial legislation.

S. ID.; PRESUMPTION OF LIABILITY OF CARRIER; BUR-
DEN OF PROOF. — The action for breach of contract imposes
on the defendant carrier a presumption of liability upon mere
proof of mjury to the passenger; the latter is relieved from
the duty to establish the fault of the ca:rier, or of his em-
ployees, and the burden is placed on the carrier to prove that
it was due to an unforeseen event or to force majeure (Cang-
co vs. Manila Railroad Co., 38 Phil. 768, 777).

DECISION

Defendant-petitioner Paz Fores brings this petition for review
of the decision of the Court of Appeals (C. A. Case No. 1437-R)-
awarding to the plaintiff-respendent Ireneo Miranda the sums
of P5,000.00 by way of actual damages and counsel fees, andt
£10,000.00 as moral with “costs.

Respondent was one of the passengers on a jeepney driven by
Eugenio Luga. While the vehicle was descending the Sta. Mesal
bridge at an excessive rate of speed, the driver lost control thereof,
causing it to swerve and to hit the bridge wall. The accident occur-
red on the morning of March 22, 1953. Five of the passengers were
injured, including the respondent who suffered a fracture of the up-
per high humoruz. He was taken te the National Orthopedic Hospital
for treatment, and later was subjected to a series of operations:
the first on May 23, 1953, when wire loops were wound around
the broken bones and screwed into place; a second, effected to
insert a metal splint, and a third one to remove such splint. At
the time of the trial, it appears that respondent had not yet re-
covered the use of his right arm.

The driver was charged with serious physical injuries through
reckless imprudence, and upon interposing a plea of guilty was
sentenced accordingly.

The contention that the evidence did
lish the identity of the vehicle as that belonging to the vetitioner
was rejected by the appellate court which found, among cther
things, that it carried plate No. TPU-1163, series of 1952, Quezen
City, registered in the name of Paz Fores, (appellant herein) and
that the vehicle even had the name of “Dofa Pﬂz“ painted below
its windshield. No evidence to the contrary was introduced by the
who relied on an attack upon the credibility of the two

A point to be further remarked is  petitioner’s contention
that on March 21, 1953, or one day before the accident happened,
she allegedly sold the passenger jeep that was involved therein
policemen who went to the scene of the incident.
to a cectain Carmen Sackerman.

wanton or
s:.f;,

(doius). i.e.,
is essential to i

deliberately
an award of moral

damages,

not sufficiently estab-

petitioner,
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The initial problem raised by the petitioner in this apneal
may be formulated thus — “Is the approvai of the Public Serviee
Commission nccessary for the sale of a public service vehicle ever
without conveying therewith the authority to operate the same?”
Assuming the dubious sale to be a fact, the Court of Appeals =ns-
wered the query in the affirmative. The ruling should be upheld.

Section 20 of the Public
No. 146) prov.des:

“Sec 20. Subject to established iimitaticns and excep-
tions and saving provisions to the contrary, it shall be unlaw-
ful for any public service or for the owner, lessee or operator
thereof, without the previous approval and authority of the
Commission previously had —

& x x

(g) To sell, alienate, mortgage, encumber cr lease its
property, franchises, certificates, privileges, or rights, or
any part thercof; or merge or consolidate its property, fran-
chises, privileges or rights, or any part thereof, with those of
any other public service. The approval herein required
shall be given, after mnotice to the public and after
hearing, if it be shown that there are jus: and reasonabl:
grounds for making the mortgage or encumbrance for liab:
lities of more than one year maturity, or the sale, alienation,
lease merger, or consolidation to be approved, and that the
same are not detrimental to the pubile interest, and in case
of sale, the date on which the same is to be consummated shall
be fixed in the order of approval: Provided, however, That
nothing herein contained shall be consirued to prevent the
transaction from being negotiated or completed before its ap-
proval or to prevent the sale, alienation, or lease by any public
service of any of its property in the ordinary course of its
business.”

Service Act (Commonwealth Act

Interpreting the effects of this paiticular provision of law,
we hzve held in the recent cases of Montoya vs. Ignacio, 50 Off.
Gaz. No. 1. p. 108; Timbol vs. Osias, et ai al, G.R. Nc. L-7547, April
50, 1955, and Medina vs. Cresencia, G. R. No. L-8193, 52 Off.
Gaz. No. 10, 4606, that a transfer contemplated by the law, if
made without the requisite approval of the Public Service Com-
mission, is not effective and binding in so far as the responsibility
of thu grantec under the franchise in rclation to the public is eon-
cerned.  Petitioner assails, however, the applicability of these
1ulings to the instant case, contending that in those cases, the
operator did not convey, by lease or by sale, the vehicle independently
of his rights under the franchise. This line of reasoning does not
find support in the law. The previsions of the statute are clear and
prohibit the sale, alienation, lease or encumbrance of the
property, franchise, certificate, privileges or rights, or any
part thereof of the owner or operator of the public service without
approval of the Public Service Commission. The law was designed
primarily for the protection of the public interest, ani until the
approval of the Public Seirvice Commission is obtained, the vehicle
is, in contemplation of law, still under the service of the owner
or operator standing in the records of Commission, to which the
public has a right to rely upon.

The proviso contained in th: aforequoted law, to the e fect
that nothing therein shall be construed “to prevent the transac-
tion from being negotiated or completed before its approval” means
oniy that the sale without the required approval is still vatid
and binding between the partics (Montoya vs. Ignacio,
The phrase “in the ordinary course of its business” found in the
“or to prevent the sale, alienation, o1 lease by any

supra).

other proviso
public service of any of its property”, as correctly observed by the
lower court, could not have been intended to include the sale of
the vehicle itseif, but at most may refer only to such property that
may be conceivably disposed of by the carrier in the ordinary
course of its business, like junked equipment or share parts.

The case of Indalecio de Torres vs. Vicente Ona (63 Phil.
594, 597) is enlightening; and there, it was held:
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“Under the law, the Public Service Commission has not
only general supervision and regulation of, but also full juri:
diction and control over all pubiic utilities including the pro-
perty, equipment and facilities used, and the property rights
and franchises enjoyed by every individual and company en
gaged in the performance of a public service in the sense this
phrase is used in the Public Service Act or Acc No. 3108 (sec.
1308). By virtue of the provisions of said Act, motor vehicles
used in the performance of o service, as the transportalion of
freight from one point to another, have to this date been con-
sidered — and they cannot but be so considercd — public
scrvice property; and by reasons of its own nature, a TH
truck, which means that the operator thereof places it at th~
disposal of anybody who is willing to pay a rental for its use,
when Le desires to transfer or carry his effects, merchandise or
any other cargo from one place to another, is necessarily a
public service property.” (Emphasis supplied)

Cf course, this Court has held in the case of Bachrach Motor
Co. vs. Zamboanga Transportation Co., 52 Phil. 244, that the.e
may be a nune pro tunc authorization which has the effect of
having the approval retroact to the date of the transfer, but such
outcume cannot prejudice rights intervening in the meantime. It
appears that no such approval was given by the Commission be-
fore the accident occurred.

The P10,000.00 actual damages awarded by the Court of First
Instance of Manila were reduced by the Court of Appeals to only
P2,000.00, on the ground that a review of the records faited to dis-
close a sufficient basis for the trial court’s appraisal, since the
anly evidence presented on this peint consisted of respondent’s hare
statement that his expenses and loss of income amounted to P20,
000.00. On the other hand, “it cannot be denied,” the lower court
said, “that appellee (respondent) did incur expenses.” It is well
to note further that respondent was a painter by profession and
« professor of Fine Arts, so that the amount of P2,000.00 awarded
cannot be said to be excessive (see Art. 2224 and 2225, Civii Code
of the Philippines). The attovney’s fees in the sum of P3,000.00
also awarded to the respendent are assailed on the ground that the
Court of First Instance did not provide for the same, and since
no appeal was interposed by =said respondent it was allegedly
error for the Court of Appeals to award them motu proprio. Peti-
tioner fails to note that attorney’s fees are included in the concept
of actual damages under the Civil Code and may be awarded when-
cver the court deems it just and equitable (Art. 2208, Civil Code of
tne Philippines). We see no reason to alter these awards.

Anent the moral damages ordered to be paid to the respondent,
the same must be di 4. We have r ruled (Cachero
vs. Manila Yellow Taxicab Co. Inc., G.R. No. L-8721, May 23,
1957, Necesito, et al vs. Paras, G.R. No. 10605-10606, June 30,
1958, that moral damages are not rccoverable in damage actims
predicated on a breach of the contract of transportation, in view
of Articles 2219 and 2220 of the new Civil Code, which provide
as follows:

Art. 2219. Moral damages m2y be recovered in the fol-
lewing and analogous cases:

(1) A criminal offense resuiting in physical injuries;

(2) Quasi-delicts causing physical injuries;

x X x x x

“Art. 2220. Willful injury to property may be a legal ground
for awarding moral damages if the court should find that under
the circumtances, such damages are justly due. The same rule
applies to breaches of contract where the defendant acted fraud-
ulently or in bad faith.”

By contrasting the provisions of these two articles it imme-
ciately becemes apparent that:

(a) In cases of breach of contract (inciuding one of transpor-
tation) proof of bad faith or fraud (delus). j.e. wunton or delibe-
rately injurious canduet, is essential to justify an award of morui
damages: and
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(b) That a breach of contract can not be considered included
in the descriptive term, “analagous cases” used in Art. 2219, not only
because Art. 2220 specifically provides for the damages that are
caused by contractual breach, but because the definition of qurasi
delici- in Art. 2176 of Code ucxpressly excludes the cases where
rhere is a “pre-existing contractval relation between the parties.”

“Art. 2176. Whoever by act or cmission causes damages to
another, there being fault or negligence, is obliged to pay for
the damage done. Such fault or negligence, if there is no
pre-existing contractual relation between the parties, is called

a quasi-delict and is governed by the provisions of this Chapter.”
The exception to the basic rule of aamages now under conside-
ration is a mishap resulting in the death of a passenger, in which
case Article 1764 makes the common carrier expressly subject to the
rule of Art. 2206, that entitles the spouse, descendants and ascen-
dants of the deceased passenger to “demand moral daniages for men-
tal anguish by reason of the death of the deceased” (Necesito vs.

carrier would always be deemed in bad faith, in every case its
obligation to the passenger is infringed, and it would be never ac-
countable for simple negligence; while under the law (Art.
1756), the presumption is that common carriers acted negligently
(and not maliciously), and act 1762 speaks of negligence of the
common carrier.

“Art. 1766, In case of death of or injuries to passengers,
common carriers are presumed to have been at fault or to have
acted negligently, unless they prove that they observed extra-
ordinarily diligence as preseribed in articles i733 ang 1755.”

“Art. 1762. The contributory negligence of the passenger
does not bar recovery of damages for his death or injuries,
if the proximate cause thereof is the negligence of the com-
mon carrier, but the amount of damages shall be equitably
reduced.”

The distinction between fraud, bad faith or malice (in the
sense of deliberate or wanton wrongdoing) and negligence (as mere

Paras, G. R. No. L-10605, Resolution on Motion to r ider, Sept-
ember 11, 196%). But the exceptional rule of Art. 1764 makes it all the
more evident that where the injured passenger does not die,
moral damages are not recoverable unless it is proved that the
corrier was guilty of malice or bad faith. We think it is clear
that the meic carelessness of the carrier's driver dozs not per se
constitute or justify an inference of malice or bad faith on ihe
part of the carrier; and in the case at bar there is no other evi-
dence of such malice to support the award of moral damages by
the Court of Appeals. To award moral damages for breach of con-
“ tract, therefore, without, proof of bad faith or malice on the peit
of the defendant, as required by Art. 2220, would be to violate
the clear provisions of the law, and constitute unwarranted ju-
dicial legislation.

The Cdtit of Appeals has invoked our rulings in Castro vs.
Acro Taxicab Co. R. G. Nc. 4815, December 14, 1948 and Layda
vs. Court of Appeals, G. R. No. L-4487, January 29, 1952; but
these dectrines were predicated upon our former law of damages,
hefore judicial discretion in fixing them became limited by the
express provisions of the new Civil Code (previously quoted).
Hence, the aforesaid rulings are now iapplicable.

Upon the other hand, the advantageous position of a party
suing a carrier for breach of the contract of transportation explains,
to some extent, the limitations imposed by the new Code on the
amount of the recovery. The action for breach of contract im-
poses on the defendant carrier a presumption of liability upon
mere proof of injury to the passenger; the latter is reiieved from
1he duty to establish the fault of the carrier, or of his employees,
and the burden is placed on the carrier to prove that it was due to
an unforseen event or to force majeure (Cangeo vs. Manila Rail-
road Co., 38 Phil. 768, 777). Moreover, the carrier unlike in suits
for quasi-delict, may not escape liability by proving that it has
exercised due diligence in the selection and supervision of its em-
ployees (Art. 1759, new Civil Code; Cangco vs. Manila Railroad
Co.. supra; Prado vs. Manila Electric Co., 51 Phil. 900).

The difference in conditions, defenses and proof, as well as
the codal concept of quasi-delict as essentially extra-contractual
negligence, compel us to differentiate between actions ex contree-
tu, and actions quasi ex delicto, and prevent us from viewing the
action for breach of contract as simultaneously embodying an
action on tort. Neither can this action be taken as one to enforce
an employei's liability under Art. 103 of the Revised Penal Code,
since the responsibility is not alleged to be subsidiary, nor is there
on record any averment or proof that the driver of appellant was

insolvent. In fact, he is not even made a party to the suit.

It is also suggested that a carrier’s violation of its engage-
ment to safely transport the passenger involves a breach of the
passenger’s confidence, and therefore should be regarded as a
breach of contract in bad faith, justifying recovery of moral dam-
ages under Art. 2220. This theory is untenable, for under it the
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carel ) is too f in our law to be ignored (Art. 1170-

1172) ; their consequences being cleariy differentiated by the Code.

“Art. 2201. In contracts and quasi-contracts, the damages

for which the obligor who acted in geod faith is liable shall

be those that are the.natural and probable consequences of the

breach of the obligation, and which the parties have foreseen

or could have reasonably foreseen at the time the obligation
was constituted.

In case of fraud, bad faith, malice or written attitude, the
obligor ‘shall be responsible for all damages which may be
reasonably attributed to the non-performance of the obligation.”
It is to be presumed, in the absence of statutory provision to

the contrary, that this difference was in the mind of the lawmakers

when in Art. 2220 they limited recovery of moral damages to
bicaches of contract in bad faith. It is true that negligence may
be occasionally so gross as to amount to malice; but that fact
must be shown in evidence, and a carrier’s bad faith is not to be
lightly inferred frem a mere finding that the contract was breach- |
ed through negligence of the carrier’s employees.

In view of the foregoing considerations, the decision of the
Court of Appeals is modified by eliminating the award of P5.000.00
by way of moral damages (Court of Appeals Resolution of May
5, 1957). In all other respects, the judgment is affirmed. No
costs in this instance.

So Ordered.

Paraa, C.J., Bengzon, Padilla, Montemayor, A. Reyes, Bautista
Angelo, Labrador, Concepcion, and Endencia, JJ., concurred.

VII

Bartolome San Diego, Petitioner, vs. Eligio Sayson, Respon-
dent, G.R. No. L-16258, August 31, 1961, Labrador, J.

1. CIVIL CODE; ART. 1724 OF THE NEW CIVIL CODE AND
ART. 1593, OLD CODE COMPARED. — Article 1724 of the
new Civil Code is a modified form of Article 1593 of the Spa-
nish Civil Code. It will be noted that under Article 1593 of the
old Civil Code recovery ‘for additional costs in a construction
contract can be had if authorization to make such additions can
be proved, while article 1724 of the new Civil Code requires
that instead of merely proving i such ization
by the proprietor must be made in writing.

2. ID.; AUTHORIZATION FOR RECOVERY OF ADDITIONAL
COSTS BY REASONS OF CHANGES IN PLAN IN CON-
STRUCTION CONTRACT BE IN WRITING; PURPOSE OF
THE AMENDMENT.— The evident purpose of the amendment
is to prevent litigation for additional costs incurred by reason
of additions or changes in the original plans. That the require-
ment for a written authorization is not merely to prohibit ad-
mission of oral testimony against the objection of the adverse
party, can be inferred from the fact that the provision is not
included among those specified in the Statute of Frauds, Article
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1403 of the Civil Code. As it does not appear to have been
intended as an extension of the Statute of Frauds, it must have
been- adopted as a ive provision or a dition prece-
dent to recovery.

The new provision was evidently adopted to prevent mis-
understandings and litigations between contractors and
owners. Clearly it was the intention of the legislature in mak-
ing the amendment to require authorization in writing before
costs of additional labor in a contract for the construction of a
buliding may be demanded.

DECISION

This is a petition for certiorari to review a decision of the Court
of Appeals affirming a judgment of the Court of First Instance of
Manila which sentenced petitioner Bartolome San Diego to pay res-
pondent Eligio Sayson the sum of P5,541.75 with legal interest there-
on from September 10, 1956, plus P500 as attorney’s fees and costs.
In the action brought by respondent Eligio Sayson in the Court of
First Instance of Manila, he alleged that in November, 1954, he and
San Diego entered into an agreement whereby Sayson would furnish
labor for the construction of a building at 1200 Arlegui, Farnecio,
Quiapo, Manila, in accordance with the plans approved by the city
engineer, at the price of P15,000; that in the course of the construc-
tion the plans approved by the city engineer were modified and
changes were made not called for in the approved plans, for which
plaintiff had to perform and/or furnish labor valued at P6,840.31;
and that San Diego has refused to pay this additional sum. In a spe-

“cial defense, San Diego alleged that even granting that additional
work had been performed, he may not held liable for the same in
view of the provisions of Article 1724 of the Civil Code.

At the trial the Court of First Instance of Manila found the
following extra or additional work performed by Sayson:

“x x x he testified that the width of the building was in-
creased from 13.80 meters in the plan as approved to 14.30 me-
ters; the party wall of hollow blocks as appearing in the plan
was changed to' reinforced concrete; that although the mezza-
nine was ordered eliminated in the plan and therefore not in-
cluded in the contract, defendant had it constructed; that after
the stairs were constructed, it was ordered removed (Exhibit
A-1-a) ; that the partitions were enlarged (Exhibit A-1-b); that
the partitions on the second floor was raised, the transom was
removed and the partition elevated to the ceiling (Exh. A-1-c);
that all the partitions which were single in the plan were or-
dered made into double wall; the wooden flooring in Section 22
in the plan was changed to reinforced concrete (Exhibit A-3-a):
that the eaves facing Farnecio Street although crossed out by
the City Engineer were ordered made (Exh. A-1-d); that the
walls had “costura” only under the plan but were ordered plas-
tered and ceilings were ordered although not included in the
plan (Exh. A-1-e). These changes which were ordered by de-
fendant and his engineer are summarized on page 8 of Exhihit
B as follows:

x x x x

For additional work performed P6,840.31.” (Record on Ap-
peal, pp. 18, 19-20.)

Judgment for Sayson having been rendered for this amount the
case was appealed to the Court of Appeals. In said court petitioner
herein again raised as his defense the provision of Article 1724 of
the Civil Code, but this court held:

“We do not see any plausible reason why defendant should
not compensate plaintiff for the alterations done by the latter
at the instance of the former who was benefited thereby. Bid
for such alterations were not included in the amount of P15,000.
which amount was computed and submitted in the light of the
approved plans. And since those alterations undoubtedly entail-
ed expenses, time and efforts on the part of the contractor, then
he should be in justice and equity to him paid for by defend-
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ant as owner of the building where they were done. It is true
that there was no written agreement for such alterations but
the absence thereof should not be allowed to make the contract-
or poorer and the owner of the building richer. Defendant in
trying to justify his refusal to pay plaintiff for the latter’s
claim cites the following article of the Civil Code.”

“Art. 1724. The contractor who undertakes to build

a structure or any other work for a stipulated price, in

conformity with plans and specifications agreed upon with

the landowners can neither withdraw from the contract nor
demand increase in the price on account of the higher cost
of labor or materials, save when there has been a change
in the plans ang specifications, provided:

(1) Such change has been authorized by the proprie-
tor in writing; and

(2) The additional price to be paid to the contractor
has been determined in writing by both parties.

“Obviously, the aforequoted provision of law is not applic-
able on the claim of defendant.”

The decision was affirmed.
an appeal by certiorari.

Article 1724 of the Civil Civil Code is a modified form of Art-
icle 1593 of the Spanish Civil Code, which provides as follows:

“No architect or contractor who, for a lump sum, under-
takes the construction of a building, or any other work to be
done in accordance with a plan agreed upon with the owner of
the ground, may demand an increase of the price, even if the
cost of the materials or labor has increased; but he may do so
when any change increasing the work is made in the plans,
provided the owner has given his consent thereto.”

Hence the case was brought here on

In his commentaries on this Article, Manresa said:

“El articulo 1.793 del Codigo frances es mas provisor que
al que comentamos, pues exigo para que el aumento de precio
pueda pedirse, que log cambios o ampliaciones del plan se hayan
autorizado por escrito y que se haya convenido el precio con el
proprietario.” (X Manresa, Fifth ed., p. 926.)

Obviously influenced by the above criticism of the article, the
Code C: issi ded and the approved the pro-
It will be noted that whereas under the
cld article recovery for additional costs in a construction contraci
can be had if authorization to make such additions can be proved,
the amendment evidently requires that instead of merely proving
authorization, such authorization by the proprietor must be made
in writing. The evident purpose of the amendment is to prevent
litigation for additional costs incurred by reason «f additions or
changes in the original plans. Is this additional requirement of a
written authorization to be considered as a mere extension of the
Statute of Frauds, or is it a substantive provision. That the re-
quirement for a written authorization is not mevely to prohibit
admission of oral testimony against the objection of the adverse
party, can be inferred from.the fact that the prowvision is not in-
cluded among those specified in the Statute of Frauds, Article 1403
of the Civil Code. As it does not appear to have been intended as
an, extension of the Statute of Frauds, it must have been adopted
as a substantive provision or a condition precedent to recovery.

Our duty in this respect is not to dispute the wisdom of the
provision; we should only limit ourselves to inquiring into the
legislative intent, and once this is determined to make said intent
effective. The new provision was evidently adopted to prevent mis-
understandings and litigations between contractors and owners.
Clearly it was the intention of the legislature in making the amend-
ment to require authorization in writing before costs of additional
labor in a contract for the construction of a building may be de-
manded. We find that the provision is applicable to the circum-
stances surrounding the case at bar, and we are in duty bound to
enforce the same. The trial court should have denied the demand for

vision as it now stands.
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additional costs as directed by the provisions of Article 1724 of the
Civil Code.

WHEREFORE, the writ is hereby granted, the decision of the
Court of Appeals reversed, and the action of respondent dismissed.
Without costs.

Bengzon, C.J., Padilla, J.B.L. Reyes, Paredes, Dizon and De Leon,
oJ/J., concurred.

Barrera, Natividad and Concepcion, JJ.,

VIIL
et al., Petitioners-appellees, vs. Nicanor
Ramos, et al., Respondents; Fuentes and Plomantes, Respondents-
appellants, G.R. No. L-15476, September 19, 1961, Natividad, J.
1. DEPARTMENT OF LABOR; REORGANIZATION PLAN NO.

20-A; JUDICIAL POWER CONFERRED TO REGIONAL

OFFICES ORIGINAL AND EXCLUSIVE UURISDICTION

OVER MONEY CLAIMS OF LABORERS IS NULL AND

VOID.— The provisions of Reorganization Plan No. 20-A, un-

dertaken under the provisions of Republic Act No. 997, as

amended, insofar as they confer judicial power upon the Re-
gional Offices thereby created and give said offices original
and exclusive jurisdiction over money claims of laborers other
than those falling unde: the Workmen’s C ion Law, arc

took no part.

La Mallorca Bus Co.,

It appears that respondent Nicanor Ramos was a driver of
the La Mall and P Bus Co., Tnc. Sometime
prior to November 19, 1958, said respondent filed against the lat-
ter with the Regional Office No. 3 of the Department of Labor a
complaint asking for p: of for due
to tuberculosis allegedly contracted by hxm as a result of his em-
ploy in said The resisted the action.
After hearing, the Regional Office No. 3 of the Department of
Labor, on November 19, 1958, rendered a decision ordering the
petitioners to pay to said respondent the sum of P1,862.00 as dis-
ability compensation, and to said office the amount of P19.00 as
fees.

Notified of this decision the petitioners, on January 23, 1959,
filed in the Court of First Instance of Manila the instant action,
wherein they asked that the enforcement of said decision of the
Regional Office No. 3 be restrained, alleging that it is null and
veid ab inilio as said regional office had no jurisdiction to hear and
decide the claim which was the subject-matter thereof. Respon-
dents filed an answer to the pelition. When the case was called for
hearing on February 13, 1959, the parties submitted the same for
judgment on the pleadings. The trial court took the case under
advlsement and on March 12, 1959, rendered judgment on the

null and void and of no effect. Corominas, et al. vs. Labor
Standard Commission, G.R. No. 1.-14837, and companion cases,
June 30, 1961; Miller vs. Mardo, G.R. No. L-15138, and.com-
panion cases, July 31, 1961; Caltex (Phil.) Ine. vs. Villanueva.
et al., August 21, 1961.

2. WORKMEN’S COMPENSATION LAW; APPLICABILITY
TO, CLAIM FOR COMPENSATION FOR DISABILITY DUE
TO TUBERCULOSIS. — The claim for disability due to
tuberculosis, allegedly to have been caused and aggravated by
the nature of plaintiff’'s employment in the petitioners’ service,
falls squarely under Section 2 of the Workmen's Compensation
Law (Act No. 3423, as amended by Act No. 3812, Common-
wealth Act No. 210 and Republic Act Nos. 772 and 889).

3. WORKMEN’S COMPENSATION COMMISSION; JURISDIC-
TION WHICH IS NOT REPEALED BY REP. ACT 992; RE-
GIONAL OFFICES; JURISDICTION OVER CLAIMS FOR
COMPENSATION FALLING UNDER WORKMEN’S COM-
PENSATION LAW.— As the jurisdiction vested by Act No.
3428, as amended, on the Workmen’s Compensation Commis-
sion to hear and decide claims for compensation coming under
its provisions has not been revok:d, either expressly or by nec-
essary implication, by Republic Act No. 992, as amended, or
by any other subsequent statute, and the regional offices created
under Recrganization Plan No. 20-A in the Department of
Labor partake of the nature of veferees which the Workmen's
, Compensation Commission had the right to appoint and clothe
with jurisdiction to hear and decide such claims  (Sec. 48,
Act No. 3428, as amended), the provisions of said organiza-
tion plan, msofar ag they confer or said regional offices ju-
visdiction over claims for compensation falling under the Work-
men’s Compensation Law, is perfectly legal, and their deci

_ sions on such claims are valid and binding.
DECISION
This action for prohibition with preliminary injunction, in-

itiated in the Court of First Instance of Manila to enjoin the res-
pondents from enforcing a decision of the Regional Office No. 3
of the Department of Labor which ordered the petitioners to nay
to respondent Niconor Ramos the sum of P1,862.00 as compensa-
tion for disability due to tuberculosis, plus P19.00 as fees, is now
before this Court on the appeal interposed by the respondents
from the judgment therein entered by that Court granting the
writ therein prayed for, on the ground that said regional office
was without jurisdiction to hear and determine the claim therein
involyed.
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vacating and ‘setting aside the decision of the Regional
Office No. 3 of the Department of Labor complained of, on the
ground that said regional office was without jurisdiction to hear
and decide the claim therein involved, and granting the writ of
prohibition applied for.

From this judgment, the respondents appealed to this Court.
They contend in this instance that the trial court committed error
in granting, on the ground invoked, the writ of prohibition applied
for by the petitioners. It is claimed that the decision of the Re-
gional Office No. 3 of the Department of Labor complained of is
legal and binding, for the Reorganization Plan No. 20-A, under-
taken pursuant to Republic Act No. 997, as amended, gives said
regional office jurisdiction to hear claims for compensation under,
the Workmen’s Compensation Act.

The issues raised has already been the subject of previous
pronouncements made by this Court. In three recent decisions
on the subject, this Court held that the provisions of Reorganiza-
tion Plan No. 20-A, undertaken under the provisions of Republic
Act No. 997, as amended, insofar as they confer judicial power vpon
the Regional Offices thereby created and give said offices original
and exclusive jurisdiction over money claims of laborers other
than those falling under the Workmen’s Compens:tion Law, are
null and void and of no effect. Corominas, et al. vs. Labor Stand-
ard Commission, G.R. No. L-14837, and companion cases, June 30,

1961; Miller vs. Mardo, G.R. No. L-15138, and ccmpanion cases,
July 31, 1961; Caltex (Phil.) Inc. vs. Villanueva, et al, August
21, 1961. In the Corominas case, supra, this Court said:

“The provision of Reorganization Plan No. 20-A, part-
jcularly Section 23, which grants to the regional offices or-
iginal and exclusive jurisdiction over money claims of laborers,
is null and void, said grant having been made without author-
ity by Republic Act No. 997.”

In that of Miller vs. Mardo, supra, this Court held:

“On the basis of the foregoing consideration, we hold and
declare that Reorganization Plan No. 20-A, insofar as it con-
fers judicial power to the Regional Offices cver cases other
than those falling under the Workmen’s Compensation Law, ix
invalid and of no effect.”

And in the Caltex case supra, this Court said:

“From the foregoing provision of law and 1rules, it may be
gathered that a regional office of the Department of Labtcr
has original jurisdiction to hear and determine claims for com-
pensation under the Workmen’s Compensation Act. If a claim
is controverted it shall be heard and decided only by a reg-
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ularly appointed hearing officer or any other employee duly
designated by the Regional Administrator to act as hearing
officer. But when the claim is uncontroverted and there is no
necessity of requiring the claimant to present further evidence,
the Regional Administrator may enter an award or deny the
claim.”

As we analyze the facts of the present case, appellants’ con-
tention is not without merits. The claim involved in this action
is for compensation for disability due to tuberculosis, alleged to
have been caused and aggravated by the nature of plaintiff’s ém-
ployment in the petitioners’ service. It is then a claim which falls
squarely under Section 2 of the Workmen’s Compensation Law

(Act No. 3428, as amended by Act No. 3812, Commonwealth Act
No. 210 and Republic Act Nos. 772 and 889), which provides:
“Sec. 2. Grounds for compensation.— When an employec

suffers personal injury from any accident arising out of and
in the course of his employment, or contracts tuberculosis or
other ilines directly caused by such employment, or either
aggravated by or the result of the nature of such employment,
his shall pay ion in the zums and to the
person hereinafter specified. The right to compensation as pro-
vided in this Act shall not be defeated or impaired on the
ground that the death, injury or disease was due to the noe-
ligence of a fellow servant or employee, without prejudicé to
the right of the employers to proceed against the negliguent
party.”
And, as the jurisdiction vested by Act No. 3428, as am:nded, on
the Workmen’s Compensation Commission to hear and decide ciaims
for compensation coming under its provisions has not been revoked,
cither expressly or by necessary implication, by Republic Act Ne.
092, as amended, or by any other subsequent statute, and the re-
gional offices created under Reorganization Plan No. 20-A in the
Department of Labor partake of the nature of referees which the
Workmen’s Compensation Commission had the right to appoint and
clothe with jurisdiction to hear and dtclde such claims (Sec. 48.
Act No. 3428, as d), the pr of said reor i
plan, insofar as they confer on said regional offices jurisdiction
cver claims for compensation falling under the Workmen’s Com-
pensation Law, is perfectly legal, and their such
claims are valid and binding.

decisions on

Tha petitioner cannot claim, to bolster their stand, that the
Regional Office No. 3 that rendered said decision had no authority
to enforce said decision directly. The records do not disclose that
said regional office had made any attempt to do so. Immediately
after the petitioners were notified of the decision, they brought
this action, Under the circumstances, it cannot be assumed that
the Commissioner who is presumed to know the law, would
make any such attempt. Rather, it must be assumed that in en-
forcing said decision said Commissioner and the parties will fol-
low the procedure preseribe¢ in Section 51 of the Workmen's
Compensation Law, Act No. 3428, as amended.

The trial court, therefore, committed error in issuing the writ
of prohibition restraining enforcement of the decision of the Region-
al Office No. 3 in question.

For the foregoing, we find that the judgment appealed from
is contrary to law. Hence, the same is reversed, and another i
hereby entered dismissing the petition by which this action w:
initiated, with the costs in both instances taxed against tha pcti-
tioners-appellees.

IT IS SO ORDERED.

Bengzon, C.J., Padilla, Labrador, J.B.L. Reyes, Barrera, Pa-
redes, Dizon and De Leon, JJ., concurred.

Concepcion, J., took no part
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IX

Porfirio Diaz and Juanito Elechicon, Petitioners, vs. Hon.
Ilgmidio Nietes and Daniel Evangelista, Defendants, G. R. No.
L-16521, Dec. 81, 1960, Reyes, J.B.L., J.

1. RECEIVER; CASES WHEN APPOINTMENT BE MADE
BY THE COURT.—It has been repeatedly ruled that where
the effect of the appointment of a veceiver is to take real estate
out of the possession of the defendants before the final ad-
Jjudication of the rights of the parties, the appointment should
be made only in extreme cases and on a clear showing of neces-
sity therefore in order to save the plaintiff from grave and
irremediable loss of damage.

2. ID.; REASON FOR THE RULE. — The power to appoint a
receiver is a delicate one; that said power should be cxercised
with extreme caution and cnly when the circumstances so
demand, either because theve is imminent danger that the
property sought to be placed in the hands of a receiver be lost
or because they run the risk of being impaired, endeavoring
to avoid that the injury thereby caused be greater than the
one sought to be averted. For this reason, hefore the remedy
is granted, the consequences or effects thereof should be con-
sidered or, at least, estimated in order to avoid causing irre-
parabl: injustice or injury to cthers who are entitled to as
much consideration as those seeking it.

DECISION

This is a petition for certiorari with a prayer for a writ of
preliminary injunction to annul the order of the Court of First
Instance cf Iloilo in its Civil Case No. 5313 appointing a receiver
of the property in litigation and of the products thereof.

Civil Case No. 5313 is an action filed by Daniel Evangelista
on October 7, 1959 against Porfirio Diaz and Juanito Elechicon
for the recovery of the possession of a portion of 12 hectares out
of Lot No. 4651 of the Dumangas, Iloilo, Cadastre. The amended
ccmplaint alleges that plaintiff is the owner of the aforesaid lot,
the same having been adjudicated to nim in the project of partition
in Special Proceedings No. 815 of the same Court, which partition
the probate court has already approved and under which the ad-
judicatees have already received their respective shares; that de-
fendants are in the possession of the property in question under an
unlawful claim of ownership; that defendants have heeded none. of
the demands made by plaintiff for them to vacate the premises;
that said property is first-class riceland, with a net yearly produce
of 200 bultos of rice equivalent to P3,000; that the produce of said
Jand for the crop year 1959-60 is about to be harvested; and that
the appointment of a receiver is necessary, and the most convenient
and peaceable means to preserve, administer, and dispose of the
property in question and its 1959-60 harvest.

In answer, defendants aver that tkey are not claiming the
land in question ag owners but as lessees thercof for a period of
five years, in accordance with a contract of lease signed by them
with the administratrix ~f said property, Rosario Evangelista
(plaintiff’s daughter), on March 30, 1959; that said land pertains
to Group I of the project of partition in Special Proceedingz No.
815 and for that reason, the Court did not have jurisdiction to ap-
point a receiver over the same in this case; and that the allegations
of the complaint do not warrant the appointment of a receiver.

The opposition to the motion for receivership notwithstanding,
the lower court, on Novemler 14, 1959, issued an order placing the
property in litigation and its produce under receivership. This or-
der reads:

“It appearing that the verified complaint and from An-
nexes ‘A’, ‘A’-1, ‘A’-2, and ‘B‘ that the plaintiff-petitioner for
the appointment of Receiver has an interest in the property
described in the complaint as owner thereof, the same being
a part of his share in the partition of the intestate estate of
his father (Special Proceedings No. 15 of the Court of First
Instance of Iloilo) and, therefore, entitled to the products of
the said property; and it being alleged that the said products
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ave in imminent danger of being lost or removed unless a Re-
ceiver is appointed to take charge of and preserve the same,
GERUNDIO DIASNES, of Dumangas, Iloilo, is hereby ap-
pointed as RECEIVER of the property in litigation as well as
the products thereof, and upon putting up a bond of SIX
THOUSAND PESOS (P6,000.00), approved by this Court,
the said RECEIVER may qualify and assume his duties as
such.”

Defendants moved for the reconsideration of the above order,
claiming that the lct in question is in custodia legis in Special Pro-
ceedings No. 815 and can not, therefore, be the subject of a receiver-
ship in this case; that while it is true that said lot had been as-
signed to plaintiff in the project of partition in said preceed-
ings, the probate court, in approving said partition, withheld the
order of distribution and the closing of the estate “pending the
submission by the administration and the heirs of the written con-
formity of the creditors, namely, the RFC and the PNB to such
distribution and eventual assumption by the heirs of the liabilities
of the estate”; and finally, that it does not appear from the com-
plaint that plaintiff has such interest in th» property in liti:ation
and its produce, and that such property is in danger of being lost,
removed, or materially injured, as to justify the appointment of a
receiver. - This motion having been denied, defendants filed the pre-
sent petition for certiorari reiterating substantially their arguments
in their motion for reconsideration in the court below, and urging
that the order appointing a receiver was issued in grave abuse of
discretion and in excess of jurisdiction by the court a quo. Upon
petitioners’ filing of a bond in the amount of #2,000.00, we issued
a writ of preliminary injunction to restrain the lower court from
enforcing the order complained of.

We see no sufficient cause or 1eason in the instant case to
justify placing the land in question in receivership. While it does
appear from the pleadings in the court below that title or owner-
ship over said land is with plaintiff by virtue of ihe order of part-
ition in Special Pr di No. 815 adjudicating said property:to
him, it likewise appears, however, that petitioners are in the material
possession thereof, not under any claim of title or ownership, but
pursuant to a lease contract signed with them by plaintiff’s daugh-
ter, Rosario Evangelista, the former administrator cr agent of
plaintiff over said property. In fact, plaintiff admitted in his
answer to the present petition that he did “let his daughter man-
age the said property” (par. 1 of Affirmative and Special Defenses,
Answer, p. 2). Until, therefore, the lease agreement signed bot-
ween Rosario Evangelista, as agent of plaintiff, and defendants is
judicially declared void for want of authority of the agzent to ex-
ecute the same, defendants are entitled to continuc in the posses-
sion of the premises in question, unless powerful reasons exist for
the lower court to deprive them of such possession and appoint a
receiver over said property. These powerful reasons are wanting
in this case. Indeed, there is even no showing here that the pro-
perty in question and its pending harvest are in danger of heing
lost, or that defendants are committing acts of waste thereon or
that defendants are insolvent and cannot repair any damage they
cause to plaintiff’s rights. In truth, the complaint alleges no in-
terest on the part of the plaintiff in the crops subjected to receiver-
ship.

Upon the other hand, defendants occupied and planted the land
in question in good faith as lessees, and it is only just and cquit-
able that they be allowed to continue in their possession and har-
vest the fruits of their labor (subject to their obligation to pay
their lessor his due share in the harvest) until the respective rights
of the parties in this case to the possession of the land in question
are finally resolved and adjudicated. This Court has repeatedly
ruled that where the effect of the appointment of a receiver is to
take real estate out of the possession of the defendants be-
fore the final adjudication of the rights of the parties, the appoint-
ment should be made only in extreme cases and on a clear showing
of necessity therefore in order to save the plaintiff from grave and
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irremediable loss of damage (Mendoza v. Arellano, 36 Phil. 59;
De la Cruz v. Guinto, G.R. No. L-1315, Sept. 25, 1947; Calo and San
Jose v. Roldan, 76 Phil. 455; Municipality of Camiling v. De Aquino,
G.R. No. L-11476, Feb. 28, 1958; De los Reyes v. Bayona, G.R. No.
L-13832, March 29, 1960).

Moreover, the trial court seems to have overlooked that as has
cften been held, “the power to appoint a receiver is a delicate one;
that said power should be exercised with extreme caution and only
when the circumstances so demand, either because there is imminent
danger that the property sought to be placed in the hands of a ie-
ceiver be lost or because they run the risk of being impaired, en-
deavoring to avoid that the injury thereby caused be greater than
the one sought to be averted. For this reason, before the
remedy is granted, the consequences or effects thereof should be
considered or, at least, estimated in order to avoid causing irrepar-
able injustice or injury to others who are entitled to as much con-
sideration as those seeking it”, (Velasco & Co. v. Gochico & Co.,
28 Phil. 39; Claudio, et al. vs. Zandueta, 64 Phil. 812; Calo v. Rol-
dan, 76 Phil. 454).

WHEREFORE, the orders of November 14, 1959 and Decem-
ber 10, 1959 are set aside, and the writ of preliminary injunction
issued by this Court on February 3, 1960 is made permanent.
Costs againts respondent Daniel Evangelista.

Bengzon, Padilla, Bautista Angelo, Concepcion, Barrera,
Gutierrez David, Paredes, and Dizon, JJ., concurred,

X
Concordia Cagalawan, Plaintiff-appellant, vs. Customs Canteen,

et al., Dcfendants-appellees, G K. No L-16031, October 21, 1961,

Puarcdes, J.

1 COURT OF INDUSTRIAL RELATIONS; JURISDICTION;
WHEN IT HAS NO JURISDICTION OVER MONEY
CLAIMS.— Under the law and jurisprudence the Court of
Indastrial Relations’ jurisdiction extends only tc cases involy-
ing (a) labor disputes affecting an industry which is indis-
pensable to the national interest and is so certified by the Pres-
ident to the Court (Sec. 10, Rep. Act No. 878); (b) contro-
versy about the minimum wage, under the Minimum Waee
Law, Rep. Act No. 602; (c) hours of employment, under the
Eight-Hour Labor Law, Comm. Act No. 444 and (d) unfair
labor practice (Sec. 5 [a], Rep. Act No. 875). And such dis-
putes, to fall under the jurisdiction of the CIR, must arise
while the employer-employee relationship between the parties

ists or the employee seeks reinstatement. When such relation-
ship is over and the employee docs not seek reinstatement, all
claims become money claims that fall under the jurisdiction of
the regular courts (Sy Huan vs. Judge Bautista, et al., G.R. No.
L-16115, Aug. 29, 1961; and cases cited therein).

2. ID.; ID.; WHEN IT HAS NO POWER TO GRANT REMEDY
UNDER ITS POWER OF MEDIATION AND CONCILIA
TION.— In the absence of unfair labor practice, the CIR has
no power to grant remedy under ifs general powers of media-
tion and conciliaticn, such as reinstatement or back wages.

3. ID.; ID.; NO JURISDICTION ON VIOLATION OF SEPARA-
TION PAY LAW; ORDINARY COURT, JURISDICTION
OF.— A violaticn of the law on separation pay (Rep. Act Ne.
1052, as amended by Rep. Act No. 1787), involves, at most, a
breach of an obligati of the P to his or
vice versa, to be prosccuted like an ordinary contract or ob-
ligation — a breach of a private right which may be redressed
by a reccurse to the ordinary court.

DECISION
On December 24, 1957, Concordia Cagalawan, filed a claim
against the Manager, Customs Canteen (Ramona Pastoral), before
the Regional Office No. 8, Department of Labor, Davao City for
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Separation Pay, Overtime Pay and underpayment (Case No. LSV
23), 'The hearing officer held that the claim for overtime pay arnd
underpayment did not lie and cismissed the same for lack of merit,
but ordered {he payment of separation pay in the sum of P104.00,
ii she would not be reinstated, and recommended the filing of an
action for a violation of section 11(b) and 4(c) of the Women
and Child Lahor Law. No appeal was taken from this ruling to
the Labor Standard Commission.

On January 16, 1958, the same Concordia Cagalawan filed a
complaint against the Customs Canteen, Francisco Yu and Ramona
Pastoral, before the CFI of Davao (Civil Case No. 2554).

She alleged in her complaint that on February 20, 1957, de-
fendants contracted her to work on the Customs Canteen, as a
waitress; that she was receiving a monthly salary of P30.00, muck
below the minimum required by the Minimum Wage Law (Rep.
Act No. 602); that she had rendered overtime work for which she
was not paid compensation (Com. Act No. 444); that in June,
1957, she complained with the Police Department of Davao' City
regarding a quarrel she had with one of the boys in the canteen,
which act di d the S| d Yu who, without
cause, compelled her to leave her employment; that she was not
formally and actually notified by defendants at least one month in
advance that her services was to be terminated, “in gross violation
of Republic Act No. 1052, as amended and as such, she is entitled
to reinstatement, including back salaries until she is returned to
her work”; and that due to the refusal of defendants to pay ler
ciaim, despite demands, she was compelled to hire a lawyer to pro-
“tect her interest for P200.00 and that she suffered moral damages
in the sum of P1,000.00. Plaintiff prayed that defendants be or-
dered: (1) to pay her the amount corresponding tc her overtime
pay and and the differential pay between her actual salary and
the minimum provided for by Act No. 602; (2) to pay ‘“her one
month separation pay or in the alternative, back salaries and wages
until her reinstatement”; and (3) to pay her the sum of P200.00
and P1,000.00 for attorney’s fees and moral damages, respectively.

Defendants moved to dismiss the complaint cn the grounis
that (1) the value of the subject matter sought to be recovered is
less than the minimum requirement; and (2) even assuming the
value is more than P2,000.00, the Court has no jurisdiction
over the action (amended petition to dismiss). It is contended that
the subject matter of the complaint being money claim, such as
separation pay, overtime pay and underpayment, the regular courts
of justice have no original jurisdiction and that the Regional Of-
fice No. 8 of Davao City should try and determine such claims, as
such office alone has the original and exclusive jurisdiction on all
money cases.

The court dismissed the case, without costs, holding that “‘the
claim of the plaintiff here does not fall under the original juris-
diction of the Court of First Instance because the claim is less
than P2,000.00” and suggesting that what the plaintiff should have
done “was to elevate the case to the Labor Standard Commission
and after the final decision in accordance with the Rules and Reg-
ulations I, an appeal can be interposed to the Court of First In-

The appeal taken from said judgment by the plaintiff to the
Court of Appealis, was elevated up to Us, as the same involves th.
question of jurisdiction. 2

We recently held: —

“x x x . So that it was not the intention of Congress,
in enacting Rep. Act No. 997, to authorize the transfer of
powers and jurisdiction granted to courts of justice from these,
to the officials to be appointed or offices to be created by the
Reorganization Plan. x x x. The Legislature could not have
intended to grant such powers to the Reorganization Commis-
sion, an executive body, as the Legislature may not and cannot
delegate its powers to legislate or ereate courts of justice to
any other agency of the Government. x x x the provision of
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Rvorganization Plan No. 20-A, particularly Sec. 25 awhch
gramts to the regional offices original and exclusive jurisdic-
tion over money claims of laborers, is null and void, said grant
having been made without authority by Rep. Act No. 997”
(Corominas, Jr., et al. vs. Labor Standard Commission, et al.,
L-14837; MCU, vs. Calupitan, et al., L-15483, Wong vs. Car-
lim, ct. al, L-13940; Balrodgan Co. et al., vs. Fuentes, et al. L-
5105, Junc 30, 19€1.) (See also Pitogo vs. Lee Bee Trading
Co., et al., G.R. No. L-15693, Uuly 3, 1961).

As the provision of Reorganization Plan No. 20-A which grants
to the regional offices (in this case Regional Office No. 8, Depart-
ment of Labor, Davao City), original and exclusive jurisdiction
over money claims of laborers, is null and void, what court, should
entertain the present claim?

Under the law and jurisprudence the Court of Industrial Re-
lations’ jurisdiction extends only to cases involving (a) labor dis-
jutes affecting an industry which is indispensable to the national
interest and is so certified by the President to the Court (Sec. 10,
Rep. Act Ne. 875); (b) controversy about the minimum wage, un-
der the Minimum Wage Law, Rep. Act No. 602; (c) hours of em-
ployment, under the Eight-Hour Labor Law, Comm. Act No. 444
and (d) unfair labor practice (See 5[a], Rep. Act No. 875). And
such disputes, to fall under the jurisdiction of the CIR, must arise
while the employer-employee relationship between the parties exists
or the employee seeks reinstatement. When such relation-
ship is over and the employec does not scek reinstatement, all
claims become money claims that fall under the jurisdiction of the
regular courts (Sy Huan vs. Judge Bautista, et al., G.R. No.
1-1611; and cases cited therein).

In the case at bar, admittedly there is no labor dispute; no
unfair labor practice is denounced by any of the parties; the cause
of the dismissal of the petitioner was the displeasure caused upon
the resvondent manager, by the act of the petitioner for having
Erought a quarrel between her and another employes, to the atten-
tion of police authorities; and when the claim was filed, there was
no longer any employer-employee relationship between the parties.
While it may be true that the complaint, alleged that she was not
notified by defendants, at least one month in advance, that her serv-
ices were to be terminated “in gross violation of Republic Act No.
1052, as amended, and as such she is entitled to reinstatement, in-
cluding back salaries until he is returned to her work” and. that
in her prayer she asked for the granting of such relief, it is equally
true that it is not within the authority of the Court of Industrial
Relations, to reinstate her and pay her back wages, in the event
that she had a right to a separation pay, there being no allegation
nor proof that defendant had committed unfair labor practice. In
the recent case of National Labor Union vs. Insular-Yebana To-
bacco Corporation, L-15363, July 31, 1961, it was ruled that in the
absence of unfair labor practice, the CIR has no power to grant
remedy under its general power of mediation and conciliation, such
as reinstatement or back wages. Moreover, a violation of the law
cn separation pay (Rep. Act No. 1052, as amended by Rep. Act
No. 1787), involves, at most, a breach of an obligation of the
ecmployer to his employee or vice versa, to be prosecuted like an
ordinary contract or obligation — a breach of a private right which
may be redressed by a recourse to the ordinary courts. Hence, *he
case at bar is cognizable by an ordinary court, the Court of First
Instance of Davao, in this particular case, it appearing that the
amount involved herein is within the jurisdiction of said court,
as per findings of the Court of Appeals.

IN VIEW HEREOF, the crder appealed from, dismissing th:
case for lack cof jurisdiction, is reversed, and the same is remandcd
to the lower court for further pr ings, without p
as to costs.

Bengzon, C.J., Padilla, Bautista Angelo, Labrador, Concepcion,
J.B.L. Reyes, Dizon and De Leon, JJ., esncurred.

Barrera, J. took no part.
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Emiliano M. Perez, Pstitioner-appeliant, vs. The City Mayor
of et at., ppellees, G.R. No. L-16786,
October 31, 1961, De Leon, J.

1. SECRETARY OF HEALTH; SUPERVISION AND CON-
TROL OF GOVERNMENT HOSPITALS; AND REGULA-
TIONS TO GOVERN HOSPITAL FINANCING.— Section 7
of the Hospital Financing Law (Republic Act No. 1939) vests
upon the Secretary of Health the supervision and control over
all the government hospitals established and operated unler
the Act and empowers him to promulgate rules and regula-
tiens to implement its provisions. Pursuant to this section,
the said Secretary has promuigatcd rules and regulations, (Cir-
cular No. 262 of the Department of Health, dated July 24,
1¥68) w govern hospital {inanzinz.

2. ID.; FUNDS FOR THE CONSTRUCTION OF PROVINCIAT
HOSPITAL; MANDAMUS; DOCTRINE OF EXHAUSTION
OF ADMINISTRATIVE REMEDIES.— Circular No. 262, De-
partment of Health, dated July 24, 1958 clearly specifies th~
proper course and the particular official of the Departmert
of Health who, with the Auditor General, may pursue the said
course whenever any province, cily and/or municipality fails
to- provide and remit their respective contributions under tne
Hospital Financing Law. There is no mention whatsoever that
the chief of a provincial hospital may bring any action a 4
the province, city and/or municipality concerned in order -tha
the latter may be made tc give their contributions. Under
the circumstances of the present case, the most that the here-
in petiticner could do is to report to his superior official the
failure of respondents tc set aside the amount that the City of
Cabanatuan is obliged to give for the support of the provincial
hospital of which he is the chief. The record does not show
that petitioner had taken this step before coming to court.

HELD: There being an appropriate administrative re-
medy . — plain, speedy and adequate — that cculd have first
been availed of by petitiorer, his action for mandamus is,
therefore, premature. Special civil actions have been held not
entertainable if superior administrative officers could grant

relief (Peralta vs. Salcedo, G.R. No. L-10771, April 30, 1957).

In other words, no recourse to the courts can be had until all
have been

DECISION

This is an appeal from a decision of the Court of First In-
slance of Nueva Ecija, dismissing a petition for mandamus seeking
to compel the respondents to appropriate the sum of P24,983.12
from the general fund of Cabanatuan City to be paid to the Nue-
va Ecija Provincial Hospital.

In his petition, the Chief of the Nucva Ecija Provincial Hos-
pital, who claims to be the officer bound by law to administer and
protect the interests of said hospital alleged that under section 2(a)
of Republic Act No. 1939, otherwise known as the Hospital Fin-
ancing Law, which took effect on June 22, 1957, the City of Ca-
banatuan is under obligation to appropriate by ordinance at least
7% of its annual general income as contribution for the support
of the hospital; that, accordingly, for the fiscal year 1957-58, the
amount of P34,983.12 should have been appropriated by the city
council for that purpose because the city then had an annual gen-
eral income of P555,700.00, but only P10,000.00 of said amount was
set aside, leaving a deficiency of P24,983.12. It is this last men-
tioned amount that is the object of the action for mandamus a~ainst
the City Mayor, the Municipai Board and the City Treasurer of
Cabanatuan.

After the filing of the answer by the respondents, the case
was submitted for j on the pleadi Wh pon, ihe
court rendered judgment dismissing the petition on the
ground that the petitioner is not the real party in interest. In-
sisting that he has the right to bring the action for mandamus,

ative

lewer
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the petiticner has appealed directly to this Court.

The appeal cannot prosper.

Section 7 of the Hospital Financing Law vests upon the Scc-
retary of Health the supervision and control over zll the govern-
ment hospital bli and under the Act and em-
powers him to promulgate rules and regulations to implement its
provisions. Pursuant to this section, the said Secretary has pre-

1 rules and i (Circular No. 262 of the Depart-
ment of Health, dated July 24, 1958) to govern hospital financing.

It is provided under section 3(c) thereof that:

“(c) In case of failure on the part of the province, city
and/or muncipality concerned to provide for and remit their
1espective obligations, as provided for in se:tions 2(a) and
2 (2) of the Act, the Secretary of Finance, upon recommend-
ation of the Secretary of Health and the Auditor General, shall
order the withholding of the amount needed from their res-
pective shares in the Internal Revenue aliotmerts.”

The above-quoted rule clearly specifies the proper course and the

particular official of the Department of Health who, with the An-

ditor General, may pursue the said course whenever any province,
city and/or municipality fails to provide and remit their respective
contributions under the Hospital Financing Law. There is no men-
tion whatsoever that the ‘chief of a provincial hospital may bring
any action against the province, city and/or municipality concerned
in order that the latter may be made to give their contributions.

Under the cirecumstances of the present case, the most that the

herein petitioner could do is to report to hisc superior official the

failure of respondents to set aside the amount that the City of

Cabanatuan is obliged to give for the support of the provincial

hospital of which he is the chief. The record does not show that

petitioner has taken this step before coming to court. There

Leing an appropriate administrative remedy — plain, speedy and

adequate — that could have first been availed of by petitioner, his

action for mandamus is, therefore, premature. Special civil actions
have been held not entertainable if superior administrative officers
could grant relief (Peralta vs. Salcedo, G.R. No. L-10771, Apri}

30, 1957). In other words, no recourse to the courts can be had

until all administrative remedies have been exhausted (Peralta

vs. Salecedo, G.R. No. L-10771, supra; Panti vs. The Provincial

Board of Catanduanes, G.R. No. L-14047, January 30, 1960; Booc

vs. Osmefia, Jr., G.R. No. L-14810, May 31, 1961; De la Torre ve.

Trinidad, G.R. No. L-14907, May 31, 1960).

In view of the foregoing, the decision of the fower court dis-
missing the petition for mandamus is hereby affirmed, without
pronouncement as to costs.

Padilla, Bautista Angelo, Labrador, Concepcion, ,J.B.L. Rayes,
Paredes and Dizon, JJ., concurred.

Barrera, J., took no part.

XI1

Board of Liquidators, Petitioner-Appellant, vs. Exequiel Floro,
¢t al., Opvositors-Appellees, G.R. No. L-15155, Dec. 29, 1960, Reyes,
JB.L, 3
1. BOND; IT STANDS AS GUARANTY FOR A PRINCIPAL

OBLIGATION.— A bond merely siands as guaranty for a

principal obligation which may exist independently of said

bond, the latter being merely an accessery contract.

2. NOVATION; REQUISITES. — Novation is never presumed, it
being required that the intent to novate be expressed clearly
and anequivocally, or that terms of the new agrcement be in-
compatible with the old contract.

3. ID.; EXTENSION OF PERIOD OF PAYMENT OR PER-
FORMANCE NOT NOVATION.— A mere extension of the
term (period) for payment or performance is not novation.

4. INSOLVENCY; PROCEEDINGS TO SET ASIDE FRAUD-
ULENT TRANSFERS BE BROUGHT BY ASSIGNEE.--Un-
der section 36, No. 8, of the Imsolvency Act, all proceedings
to set aside fraudulent transfers should -be brought and pro
secuted by the assignee, who can legally revresent 2ll the eredit-
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ors of the insolvent (Maceda, et al. v. Hernandez, et al., 70
Phil. 261).

5. ID.; ID.; REASON OF THE LAW.—To allow a single creditor
to bring such a proceeding would invite a multiplicity of suits.
since the resolution of his case would not bind the other e
ditors, who may refile the same claim independently, with di-
verse proofs, and possibly give rise to contradictory rulings of
the courts

DECISION

From an order of the Court of First Instance ¢f Manila, dated
August 10, 1955, denying its petition to exclude certain picces of
steel matting from the assets of the insolvent M. P. Malabanan,
the Board of Liquidators appealed to the Court of Appeals. Tho
latter certified the case to this Court on the ground that only
auestions of law are involved.

The Board of Liquidators (hereinafter referred to as the
Board) is an agency of the Government created under Executive
Order No. 372 (November 24, 1950), and, pursuant to Executive
Order No. 377 (December 1, 1950), took over the functions of
defunct Surplus Property Liquidating Committee.

On June 14, 1952, Melecio Malabanan entered into an agrce-
ment with the Board for the salvage of surplus properties sunk
in territorial waters off the provinces of Mindoro, La Union, and
Batangas (Exhibit “A”). By its terms, Malabanan was to com-
mence operations within 30 days from execution >f said contract.
which was to be effective for a period of not more than six (G)
months. On June 10, 1953, Malab, d for an
of one (1) year for the salvage in waters of Mindoro and Baten-
gas; and the Board extended the contract up to November 30 1953.
On Novembe: 18, 1953, Malab; r d a second of
cne (1) morc year for the waters of Occidental Mindoro. and the
Board extended the contract up to August 31, 1854. Malabanan
submitted a recovery report dated July 26, 1954, wherein it is
stated that he had recovered a total of 13,107 pieces of steel mal»
tings, as follows:

1—December, 1953-April 30, 1954 ..

2—May 1, 1954-June 30, 1954

.. 2,555
. 10,552
18,107 (pieces)

Four months previcusly, Malabanan had entered into an agree-
ment with Exequiel Floro, dated March 31, 1954 (Exhibit 1, Fioro),
in which among other things, it was agreed that Floro would ad-
vance to Malabanan certain sums of money, not to exceed P25,000.00.
repayment thereof being secured by quantities of steel mattings
which Malabanan would consign to Floro; that said advances were
to be paid within a certain period, and upon default at the expira-
tion thereof, Floro was authorized to seil whatever stecl mattings
were in his possession under said contract, in an amount sufficient
to satisfy the advances. Pursuant thereto, Fioro claims to have
made total advances in the sum of P24,224.50.

It appears that as Malabanan was not able to repay Floro’s ad-
vances, the latter, by a document dated August 4, 1954, sold 11,
047 pieces of steel mattings to Eulalio Legaspi for the sum of
P24,303.40.

Seventeen days later, on August 21, 1954, Malabanan filed in
the Court of First Instance of Manila a petition for voluntary in-
solvency, attaching thereto a Schedule of Accounts, in which the
Board was listed as one of the creditors for P10,874.46, and Exe-
quiel Floro for P24,220.50, the origin of the obligations being des-
cribed as “Manila Royalty” and “Salvaging Operations”, respec-
tively. Also attached was an inventory of Properties, listing certain
items of personal property allegedly aggregating P33,707.00 in
value. In this list were included 11,167 pieces of steel mattings
with an alleged estimated value of P33,501.00.

Soon after, the Board, claiming to be the owner of the listed
steel matting, filed a petition to exclude them from the inventory;
and to make the insolvent account for a further 1,940 pieces of stecl
matting, the difference between the number stated in the insoiv-
ent’s recovery report of July 26, 1954 and that stated in the in-
ventory. Exequiel Floro opposed the Board’s petition and claimed
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that the steel matting listed had become the property of Eulalio
Legaspi by virtue of a deed of sale in his favor, executed by Flcro
pursuant to the latter’s contract with Malabanan on March 31, 1954.
The court below, after reception of evidence as to the genuineness
and due execution of the deed of sale to Legaspi, as well as of the
contract between Malabanan and Floro, denied the Board’s petition,
declaring that Malabanan had acquired ownership over the steel
mattings under his contract with the Board; that Exequiel Floro
was_ properly authorized to dispose of the steel mattings under
Floro’s contract with Malabanan; and that the sale to Eulalio
Legaspi was valid and not conirary to the Insolvency Law.

In this appeal, the Board contends that Malabanan did not
acquire ownership over the steel mattings due to his failure to com-
ply with the terms of the contract, allegedly constituting conditions
precedent for the transfer of title, namely: payment of the price;
audit and check as to the naturc, quantity and value of properties
salvaged; weighing of the salvaged properties to be condncted joint-
iv by rcpresentatives of the Poard and of Malabanan; determinu-
tion of the site for storage; audit and verification of the recovery
reports by government auditors; and filing of performance bond.

We are of the opinion, and so hold, that the contract (Exhibit
“A”) between Malabanan and the Board had the effect of vesting
Malabanan with title to, or ownership of, the steel mattings in
question as soon as they were brought up from the bottom of the
sea. This is shown by pertinent provisions of the contract as fol-
lows:

“10. For and in consideration of the assignment by the

BOARD OF LIQUIDATORS to the CONTRACTOR (Malaba-

nan) of all right, title and interest in and to all surplus pro-

perties salvaged by the CONTRACTOR under this contract, the

CONTRACTOR shall pay to the Government NINETY PESOS

(P90.00) per long ton (2,240 lbs.) of surplus properties re-
covered.
“11. Payment of the agreed price shall be made monthly

during the first ten (10) days of cvery month on the basis

of recovery reports of sunken surplus properties salvaged dur-

the preceding month, duly verified and audited by the authorized
representative of the BOARD OF LIQUIDATORS.”

That Malabanan was requircd under the contract to post a
bond of P12,000.00 to guarantee compliance with the terms .and
conditions of the contract; that the operations for salvage were en-
tirely at Maiabanan’s expense and risk; that gold, silver, copner,
ceoins, currency, jewelry, precious stones, etc. were excepted from
the contract, and were instead requircd to be turned over to the
Roard for disposition; that the expenses for storage, including
guard service, were for Malabanan’s account—all these circum-
stances indicated that ownership of the goods passed to Malabanan
as soon as they were recovered or salvaged (i.e,, as soon as the
salvor had gained effective possession of the goods), and not only
after payment of the stipulated price.

While there can be reservation of title in the seller until fuli
payment of the price (Article 1478, N.C.C.), or until fulfillment
of a condition (Article 1505, N.C.C.); and while execution of a
public instrument amounts to delivery only when from the deed
the contrary does not appear or cannot clearly be inferred (Article
1498, supra.). therc is nothing in the said contact which may be
deemed a reservation of title, or from which it may clearly be
inferred that deiivery was not intended.

The conisntion that there was no delivery is incorrect. While
there was no physical tradition, there was one by agreement (tradi-
tion longa manu) in conformity with Article 1499 of the Civil
Code.

“Article 1499 — The delivery of movable property may
likewise be made by the mcre consent or agreement of the con-
tracting parties, if the thing sold cannot be transferred to the
possession of the vendec atl the time of the sale. x x x”

As observed earlier, there is nothing in the terms of the pub-
lic instrument in question from which an intent to withhold delivery
or transfer of title may be inferred.
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The Board also contends that as no renewal of the bond re-
quired was filed for the extension of the contract, it ceased to
have any force and effect; and, as the steel mattings were recover-
ed during the extended period of the contract, Malabanan did not
acquire any rights thereto. The pertinent portion of the contract
provides:

“12. Jointly with the execution of this contract, the CON-

TRACTOR SHALL file a bond in the amount of TEN THOU-

SAND (P10,000.00) PESOS to guarantee his faithful compli-

ance with the terms and conditions herein; Provided, that this

contract shall not be considered to have been executed notwith-
standing the signing hereof by the parties until said bond
shall have been properly filed.”

Malabanan filed a bond dated June 10, 1952, effective for one
(1) year, or up to June 10, 1953. The principal contract, executed
on June 14, 1952, was first extended to November 30, 1953, and
finally, to August 31, 1954. As can be seen, there was no longer
any bond from June 11, 1953 to August 31, 1954.

The iapse of the bond did not extinguish the contract between
Malabanan and the Board. The requirement that a bond be posted
wag already complied with wher Malabanan filed the bond dated
June 10, 1952. A bond merely stands as guaranty for a prin-
cipal obligation which may exist independently of said bend, the
latter being merely an accessory contract (Valencia v. RFC & C.A.,
L-10749, April 25, 1958). Significantly, its purpose, as per the
termg of the contract, was “to guarantee his (Malabanan’s) faith-
ful compliance with the terms and conditions herein”; and, for

“ violation of the contract, the Board may declare “the bond for-
feited” (par. 13). Being for its benefil, the Board could legally
waive the bond requirement (Valencia v. RFC, et al., supra),
and it did so when, the bond aiready having expired, it extend~d
the contract not only once, but twice. In none of the resolutions
oxtending the contract (Annexes “C” & “E”, pp. 108-112; Record
on Appeal) was there a requirement that the bond be renewed,
in the face of the first indorsement by the Executive Officer ‘of
the Board (Annex “F” pp. 112-113, Record on Appeal) recom-
mending that Malabanan’s request for a second extension be
cranted ‘provided the bond he originally posted should continue.”

There is no merit to the suggestion that there being a nova-
tion, Article 1299 of the Civil Code should govern. Novation
is never presumed, it being required that the intent to novate
e expressed clearly and unequivocaily, or that the terms of the
vew agreement be incompatible with the old contract (Article 1262,
N.C.C.; Martinez v. Cavives, 25 Phil. 581; Tiu Siuce v. Habana,
45 Phil. 707; Pablo v. Sapungan, 71 Phil. 145; Young v. Villa,
L-5331, May 13, 1953). Here there was neither express novation
nor incompatibility from which it could be implied. Moreover,
a mere extension of the term (period) for payment or perform-
ance is not novation (Inchausti v. Yulo, 34 Phil. 978; Zapanta v.
De Rotaeche, 21 Phil. 154; Pablo v. Sapungan, supra); and, while
the extension covered only some of the areas originally agreed
upon, this change did not alter the essence of the contract (cf.
Romas v. Gibbon, 67 Phil. 371; Bank of P.I. v. Herridge, 47 Phil.
57).

It is next contended that the sale by Floro to Legaspi on
August 4, 1954 (within 30 days prior to petition for insolvency)
was void as a fraudulent transfer under Section 70 of the In-
solveney Law. The court below held that the sale to Legaspi was
valid and not violative of Section 70; but there having been no
proceedings to determine whether the sale was fraudulent, we
think it was premature for the court below to decide the noint,
especially because under section 36, No. 8, of the Insolvency Act,
all proceedings to set aside fraudulent transfers should be brought

to contradictory rulings by the courts.

The order appealed from is hereby affirmed in so far as it
declares the disputed goods to be the property of the insolvent;
but without prejudice to the right of the assignee in insolvency to
take whatever action may be proper to attack the alleged fraudulent
transfer of the steel matting to Eulalio Legaspi, and to make the
proper parties account for the difference between the number of
pieces of steel matting stated in the insolvent’s recovery report,
Annex “B” (13,107), and that stated in his inventory (11,167).
Costs against appellant.

Paras, C.J., Bengzon, Bautista Angelo, Labrador,
Gutierrez David, Paredes, and Dizon, JJ., concurred.

Padilla, J., took no part.

XIIT

Lao Lian. Su alias Lorenzo Ting, Petitioner-appellant, vs. Re-
public of the Philippines, Oppositor-appellee, G.R. No. L-15543,
September 29, 1961, Reyes, J.B.L., J.

NATURALIZATION; EVASION IN PAYMENT OF TAXES
AS GROUND FOR DENIAL OF APPLICATION.— In the case
at bar, it appears that in the verified income tax returns filed by
petitioner and that of his wife for the years from 1951 to 1957,
the contents of which he ratified under oath while on the witness
stand, the spouses appear to have claim exemption for a fourth
child by the name of Ting Kock King, supposedly born on 10 Oct-
ober 1948. Of the inconsistency between the sworn statements, pe-
titioner proferred no explanation whatsoever, although counsel for
appellant insinuates in the brief that Ting Kock King could be an
adopted child of the spouses; but the insinuation is totally devoid
of proof, which the applicant was duty bound to submit to the
Couit. Held: The contradictory statements under oath can only
lead to the conclusion either that petitioner tried to evade lawful
taxes due from him or that he has concealed the truth in his ap-
plication. Either alternative would be sufficient to disqualify him

to P

Barrera,

for ad

DECISION

Appeal from a decree of the Court of First Instance of Rizal,
denying the application of petitioner-appellant Lao Lian Su alias
Lorenzo Ting for i to Philippi iti ip, because of
applicant’s failure to observe irreproachable conduct in his rela-
tions with constituted authorities during the entire period of his
residence in the Philippines.

We see no merit in the appeal. In his sworn petition for na-
turalization as well as in his testimony, petitioner stated that he
has only threc children with his wife Chua Kim Tia, namely:

Besie Ting, born ............ ..., . 11/25/39
Esteban Ting, born 4/11/46
Betty Ting, born %/16/51.

Yet in the verified income tax returns filed in his name and tha®
of his wife for the years from 1951 to 1957, the contents of which
he ratified under oath while on the witness stand, the spouses ap-
pear tc have claim exemption for a fourth child by the name of
Ting Kock King, supposedly bern on 10 October 1948. Of the in-
consistency between the sworn statements, petitioner proferred no
ex ion ) h counsei for appellant insinuates
in the brief that Ting Kock King could be an adopted child of thc
spouses; but the insinuation is totally devoid of proof, which the
applicant was duty bound to submit to the Court. As the record
now siands, the contradictory statements under oath can only leal
to the conclusion either that the petiticner tried to evade lawful
taxes due from him or that he has concealed the trath in his an-
plication. Either alternative would be sufficient to disqualify him

for admission to F

and prosecuted by the assignee, who can legally rep all the
creditors of the insolvent (Maceda, et al, v. Hernandez, et al., 70
Phil. 261). To allow a single creditor to bring such a proceed-
ing would invite a multiplicity of suits, since the resolution of his
case would not bind the other creditors, who may refile the same
claim independently, with diverse proofs, and possibly give rise
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For all the foregoing considerations, the decisicn appealed from
is affirmed, with costs against the appellant.

Bengzon, C.J., Padilla, Labrador, Concepcion, Paredes and De
Leon, JJ., concurred.

Bautista Angelo, J., took no part.

Page 347



1961 BAR EXAMINATION QUESTIONS
(Conclusion)

REMEDIAL LAW
I (a) Distinguish; (1) “admission” from against
interest”, (2) action from special proceeding, (3) Factum probans
from fastum probandwm, (4) preventive njunction from man-
datory injunction, and (5) amended pleading from a supplemental
pleading.

(b) In civil cases, when may a pleading in the CFI be amended

as a matter of course and when may it be amended only by leave
of court?
II. FACTS: After the plaintiff rested his case in an crdinary
civil action in the Court of First Instance, thi: defendant filed a-mo-
tion to dismiss for insufficiency of evidence, reserving the right
to present his evidence in case his motion is denied.

QUESTIONS: (1) Suppose the court finds that the plain-
tiff’s evidence is sufficient to prove a prima facie case, and con-
sequently denies the motion, may the court forthwith render judg-
ment in faver of the piaintiff or should the the
defendant to present his evidence first? Reason out your answer.

(2) Suppose the Court of First Instance grants the defend-
ant’s motion, but on appeal to the Court of Appeals. ths latter
finds that the lower court erred, should the Court of Appeals
proceed lo render judgment in favor of the plaintiff, or should it
remang the case to the lower court fer reception of the defendant’s
evidence and further proceedings?

III. (a) When and under what ecircumstances: (1) may a de-
fendant file a third party complaint? (2) may a person be per-
mitted to intervene in a civil action? (3) may a person file an
action for interpleader? :

(b) Over what cases does the Juvenile and Domestic Relat’ons
Court have cxclusive original jurisdiction?

IV. (a) A group of 40 laborers had been in the employ of a cor-
poration for many years until they resigned in December, 1959.
At the time of their separation from the service, they were each
entitled to receive from the corporation the sum of P6,000.00 repre-
senting their overtime pay arising from the Eight-Hour Labor
Law, as well as their gratuity arising from a collective bargaining
agreement, which the corporation refused to pay despite repeated
demands therefor. Hence, they filed a petition with the Court
of Industrial Relations against the corporation for the collection
of the above-stated sum. But the defendant’s counsel fled a mo-
tion to dismiss, contending that it is the Court of First Instance
which had jurisdiction over the subject matter. Decide the mo-

“declaration

court allow

tion. Reason briefly.
(b) Point out four (4) instances when a witness may be inter-
rogated by leading tions on direct inati

V. (a) In the special proceeding on the intestate of San Jcse,
a parcel of land is adjudicated pro-indiviso to heirs Juan and
Pedro, and Juan wants to compel immediate partition thereof.
As Juan’s lawyer, what would you do. Reason briefly.

(b) In a certain civil case, Armando, an official of the BIR,
was utilized as thc sole witness for the plaintiff, and ths defend-
ant’s counsel wanted to adduce evidence to prove the bad mora!
character of Armando for truth, honesty and integrity, in order to
discredit his testimony. Hence, defendant’s counsel called on To-
ribio to testify that on two different occasions, Armando sclicited
bribes from Toribio in connection with the latter’s tax case pending
with the BIR. But the plaintiff’s counsel objected to Toribio’s
testimony. Rule on the objection. Reason briefly.

VI.  (a) Pcint out three (8) ways of impeaching a judicial reco-d.
(b) What are the requisites in order that an admission of a
partner may be admissible in evidence against his co-partner?
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VIL. (a) In criminal actions, when may a mere summons be
issued instead of warrant of arrest?

(b) Cite three (3) instances where final judgment in civil
cases may be exccuted, as of right, before the expiration of the
time to appeal.

VIIL. (a) State fully the rules on venue in inferior courts re-
garding civil actions.

(b) FACTS: Lazaro was an insurance agent assigned to Da-

vao, with the obligation to turn over tc his principal’s office in
Manila ail the premiums collected by him. As such agent, Lazaro
was able to collect premiums in Davao in the total sum of P10,000,
but he misappropriated the entire amount in Davao. QUESTION:
Where is the venue of the criminal action that may be possibly
instituted against Lazaro for his above-described acts?  Reason
briefly.
IX. FACTS: Victor was tie Director, and Lucas the Assistant
Dircctor, of the Burcau of Forestry. Victor met accident, lost
his right arm and left leg, and was hospitalized for six months,
during which period, Lucas assumed the position of Director of
Forestry. On the seventh (7) month, Victor wanted to resume
his office as Director but Lucas refused to relinquish the position,
ciaiming that Victor had been permanently incapacitated to dis-
charged the duties of the office. QUESTIONS: (a) What judi-
cial remedy may Vietor avail of in order to establish his right
to the office of Director of Forestry?

(b) Does Victor have to bring the matter to the Office of the
Secretary of Agriculture, and if not satisfied therein, then fo the
Office of the President, for administrative remedy before he goes
to Court? Why?

(e) Within what period of time may Victor possibly bring an
action aginst Lucas for the recovery of whatever damages he may
nave suffered by reason of the above-described acts of Lucas?
X. (a) State or explain two different gencral rules of “Res In-
ter Alios Acta”.

(b) When is a case considered as presenting a moot question?

(c) May the attorney of the plaintiff or of the appellant, as
the cuse may be, be ordered to pay the costs of the suit, and if
so, when?

g
LEGAL ETHICS AND PRACTICAL EXERCISES

(Warning: Use letter X, never your own name, as signature of

attorney or notary public on any pleading or form calied for

" in these questions.)
1. (a) What is the power of the Court of Appeals or a Court
of First Instance upon the existence of any of the grounds for
suspension or disbarment against a lawyer?

(b) State the effect, and the subsequent proceeding to be
(aken, when such power is exercised.

II. Discuss the liability of an Attorney-at Law to his client for
mistakes or errors on matters of law, and for negligence in filing
neeessary pleadings and briefs, or in taking the steps necessary to
perfect an appeal within the time fixed by statute or the Rules of
Court.

III. (a) Upon what grounds does a lawyer find justification in
vepresenting an accused who has confessed his guilt to him,
or whom he knows to be guilty from the facts disclosed to him.
Explain your answer.

(b) A lawyer was convicted of the crime of bigamy. Sub-
sequently, the President of the Philippines pardoned him uncon-
ditionally. May this lawyer still be disbarred “for having been
convicted of a crime involving moral turpitude”? Give reasons.

(Continved mext page)
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COURT OF APPEALS DIGEST Of DECISIONS

CERTIORARI; EXECUTION OF JUDGMENT; EXAMIN-
ATION OF JUDGMENT DEBTOR; CONTEMPT; EXCESS OF
JURISDICTION.— A judgment debtor can only be required to ap-
pear and answer concerning his property and income before the
Court of First Instance of the province in which he resides or is
found, so that an order issued by any other Court of First In-
stance declaring such judgment debtor in contempt and ordering
his arrezt for failure to appear for such examination is nu!l and
void as issued in excess of jurisdiction. Chiong Bu Hong, vs. Bien-
venido Tan, ot al., CA G.R. No. 27345-K, June 23, 1960, Angeles,
dJ.

CERTIORARI; CONTEMPT; LACK OF JURISDICTION OF
COURT ISSUING ORDER; EFFECT; WAIVER.—The power to
punish for contempt should be used sparingly, with caution, deliber-
ation, and with due regard to the provisions of the law and the
constitutional rights of the individual. Disobedience of, or resist-
ance to, a void mandate, order, judgment, or decree, or one issued
by a court without jurisdiction of the subject-matter and parties-
litigant, is nect contempt, and where the court has no jurisdictior o
nake the order, no waiver can cut off the rights of the party to
attack its validity. (U.S. Federal Trade Commission vs. Fairfoot
Produets Co., 94 F. 3d, 844; 17 C.J.S. p. 19, note 34.) Ibid.

CRIMINAL LAW; MITIGATING CIRCUMSTANCE; PLEA
GF GUILTY, WHEN NOT MITIGATING.— A judicial plea of
guilty after the prosecution had introduced its evidence is no longer
a witigating circumstance (Pcople vs. de la Pefia, 66 Phil. 459).
Besides, a plea of guilty as a mitigating circumstance is not ap-
plicable to a prosecution under special laws (Article 10, Revised
Penal Code; People vs. Ramos, 44 O. G. 5288; U. S. Barba 29
Phil. 206, U S. vs. Santiago, 35 Phil. 20; Pcople vs. Maiqiez
CA-47 0.G. 4226). People vs. Custodio Tecson, CA-G.R. No. 18256-
R, June 30, 1960, Piccio, J.

CRIMINAL PROCEDURE; PLEA OF GUILTY.— Upon a ju-
dicial plea of guilty (Sec. 3 Rule 114, Rules of Court), interpnsed
by the accused generally upon arraignment (before trial on the me-
rits), the court, when satisfied that same had been interpused freely
and voluntarily by the defendant who was well aware of its nature
and consequences, may pronounce said accused “guilty” and forth-
with conviet him without requiring the prosecution to introduce its

evidence. And it makes no difference that such plea was made after
the introduction cof prosecution’s evidence. The effect is the same.
Ibid.

ACTIONS; ACTION FOR PARTITION; PRESCRIPTION. —
Generally, an action for partition among co-heirs and co-owners does

not preseribe. This rule, however, applies only to “actions where-

in the rights of all parties to their respective shares of the inherit-
ance is taken for granted but not to an action wherein the plain-
tiff’s right vo participate in the inheritance is denied.” (Bargayo
vs. Camumot, 40 Phil. 857, 870). Julio Dolar et al., vs. Eliseo De-
pasucat, et al., CA-G.R. No. 24528-R, July 18, 1960, Amparo, J.

JUDGMENT; ENFORCEMENT; PRESCRIPTIVE PERIOD.—
A valid judgment may be enforced either by motion within five
years after entry or by action after the lapse of said period but
before it is barred by any statute of limitations, and a valid (xecu-
tion issued and levy made within the five-year period after entry
of judgment may be enforced by the sale of thé property levied
upon, provided the sale is made within ten years after entry of
such iudgment. Nestora Rigor Vda. de Quiambao, et al., vs. Ma-
nila Motor Company, Inc., et al., CA-G.R. No. 17031-R, July 23,
1960, Natividad, J.

OBLIGATIONS AND CONTRACTS; VESTED RIGHT,
MEANING OF.— Vested right has been defined as accrued, fixed,
scttled, ubsoiute, having the character or giving the rights of ab-
solute cwnership, not contingent, not subject to be defeated by a
condition precedent. Primarily, “vested” is to be interpreted as
meaning free from ail contingercy. In this sense, it is nearly
cquivalent to “possessed.” However, the word is often used in a
different sense from its technical or strictly legal meaning; thus,
“vested” has been construed to mean not subject to be divested or
indefeasible; transmissible. It has alsc been construéd to mean
payabie. 67 C.J., pp. 239-240. The United States of America vs.
Pedro Vergel de Dios, et al, CA-G.R. No. 21474-R, July 25, 1950,
Sanchez, J.

CRIMINAL PROCEDURE; ORAL MOTION TO QUASH;
EFFICACY; SECTION 3, RULE 113, RULES OF COURT.— Sec- |
tion 3 of Rule 113 of the Rules of Court states that a motion to
quash shali be in writing, signed by the defendant or his at-
torney”, and “shall specify distinctly the ground of objection” re-
tied upon. However, an oral motion to quash presented in open
court, at an opportune time, that is, before arraignment, and based
on the ground that more than one offense was charged in the in-
formation, should be considered as effectively placed before the
court for its consideration and decision as if it had been in writ-
ing. Tc deny the motion for being void and inefficacious because
it was not reduced to writing, is to place inordinate importance on
the shadow rather than on the substance of the law, and to stress
technicality while denying justice. Hair-splitting technicalities
sheuld be frowned upon and avoided if they do not square with the
ends of justice. People vs. Manuel Ballena, CA-G.R. No. 20810-R,
July 25, 1960, Castro, J.

1961 BAR . . . (Continued from page 348)

IV. A files an action to recover a parcel of land from B based
upon a notarial deed of sale and A attaches a copy of the deed
of sale to his complaint. B claims that he did not sell his pro-
perty to A, and that the signature purporting to be his on the
deed is a forgery. As lawyer for B, prepare an answer, supply-
ing other details.

V. (a) Define and
champertous fee.

(b) In the absence of a written contract between attorney

and client, what factors are lo be considered in determining the
amount of attcrney’s fees?
VI. (a) In the event that several lawyers representing a party
in a case should act differently on any matter relating to the
Iitigation, which of these may properly claim the right to bind
the client?

distinguish attorney’s contingent fee and
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(b) What duties, if any, does an attorney owe to a client,
the ter of the relationship of attorney and client?
Draft a motion for leave to intervene in a civil case. Sup-

after
VL.
ply necessary details.

VIIL. (a) Draw an information for fiiing in the Court of First
Instance, charging an accused for estafa. Supply the necessary
details.

(b) Prepare a motion to quash said information on any of
the grounds provided by law.
IX. What inhibiticns, if any, are imposed upon members of the
Bar who are likewise members of Congress in the practice of the
law profession and why?
X. Prepare the following: (a) Jurat; (b) acknowledgement in
a deed of sale consisting of more than two pages and covering three
parcels of land; (c) attestation clause in a last will and test-
ament; (d) affidavit of Good Faith in a Chattel Mortgage.
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RULES OF THE ELECTORAL TRIBUNAL OF
THE HOUSE OF REPRESENTATIVES

RULE I
THE MEETINGS

SECTION 1. Upon the designation of the Justices of the
Supreme Court and the Members of the House of Representatives
who are to compose the Electoral Tribunal in pursuance of section
11, Article IV of the Constitution of the Philippines, the Electoral
Tribunal shall meet for its organization and the adoption of such
resolutions as it may deem proper.

Upon the expiration of the term of the Members of the House
uf Representatives, who are members of the Tribunal, and, before
the designation of the new members who are to succeed them, as
members of the Electoral Tribunal, the Justices of the Supremc
Court who are members of the Electoral Tribunal, shall constitute
themselves as a Division, to act on interlocutory matters that may
be submitted to the Tribunal, subject to the approval of the Tii-
bunal upon its organization.

SEC. %. The Electoral Tribunal shall meet on days
and time as it may designate or at the call of the Chairman or
of a majority of its Members. The presence of a majority witl.
at least one Justice shall be necessary to constitute a quorum. In
the absence of the Chairman, the next senior Justice shall preside,
and in the absence of both, the Justice present will take the chair,
.in botW «f which cases the acting Chairman shall also exercise
the powers and duties of the Chairman.

SEC. 3. The Electoral Tribunal and its divisions and com-
mittees shall meet in the Session Hall of the Supreme Court or at
such cther place in the City of Manila as may be designated.
When in their judgment the interests of justice require, they may
also hold sessions outside of Manila. For the reception of evidence
or the hearing of oral arguments, and when deemed convenient
they may meet in the Session Hall of the Supreme Court or at
such other place as 'may be designated.

RULE II
THE CHAIRMAN

SECTION 1. The powers and duties of the Ckairman of the
Electoral Tribunal shall be as follows:

(a) To issue calls for the sessions of the Tribunal;

(b) To preside over the sessions of the Tribunal;

(c) To preserve order and decorum during the session ard
for that purpose take such steps as may be convenient or as the
Tribunal may direct;

(1) To decide all questions of order, subjecc to appeal by
any member to the Tribunal;

(e) To enforce the orders, resolutions, and decisions of the
Tribunal; and

(f) With the approval of the Electoral Tribunal and in ne-
cordance with the provisions of the Civil Service Law, to appoint
or remove any employee of the Electoral Tribunal

RULE III
CONTROL OF OWN FUNCTIONS

SECTION 1. The Electoral Tribunal shall have the exclu
sive control, direction, and supervision of all matters pertaining
to its own irternal operation.

RULE 1V
THE CLERK OF COURT, STENOGRAPHERS AND OTHER
EMPLOYEES

SECTION 1. In addition to the Clerk of Court, Deputy
Cierks of Court and Stenographers, the Electoral Tribunal shall
have such other ploy as may be authorized by law.

SEC. 2. The Clerk of Coart of the Electoral Tribunal shall
keep office at such place as may be assigned to him by the Tri-
bunal| and shall have the following duties:

sveh
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(a) To execute the orders, resolutions,
cesses issued by the Electoral Tribunal;

(b) To receive and file all pleadings, and other papers pro-
perly presented, endorsing on each such paper the date when it
was filed, and to attend all of the sessions of the Tribunal and
cnter its proceedings for each day in a minute book to be kept
by him;

(¢) To keep a judicial docket wherein shall be entered in
chronological order clection contests and the proceedings had
thereon;

(d) To issue under his signature and the seal of the Elec-
toral Tribunal the notices, orders, resolutions and decisions which
are to be given due course;

(¢) To safely keep all records, papers, files, exhibits, and
public property committed to his charge, including the library
of the Tribunal, and the seals belonging to his office;

(f) To keep an account of the funds set aside for the ex-
penses of the Electoral Tribunal when so directed;

(g) To perform such duties as arc prescribed by law for
Clerks of Superior Court;

(h) To keep a judgment book containing a copy of ecach
judgment rendered by the Tribunal in the order of its date, and
a book of entries of judgments containing at length in chronolo-
gical order entries of all final judgments or orders of the Court:

(i) To keep an execution book in which is recorded at lengtk
in chronological order each cxecution, and the officer’s return
thereon, by virtue of which real property has been sold;

decisions and pro-

(i) To keep such other books and perform such other duties
as the Tribunal may direct.

SEC. 3. It shall be the duty of the stenographer who has
attended a session to deliver immediately at the close of such
session, all the notes he has taken, to the Clerk of Court who shall
stemp the date of receipt thereon, and when such notes are tvans-
cribed, the transcript shall likewise be delivered to the clerk, duly
initialed on each page thereof. It shall be the duty of the Clerk
of Court to demand that the stenographer comply with said duty.

SEC. 4. Subject to the supervision of the Chairman, the
Clerk of Court shall be the chief of the personnel of the Electoral
Tribunal and shall be vesponsible for the faithful and proper per-
formance of their official duties.

RULE V
THE SEAL

SECTION 1. The seal of the Electoral Tribunal shall be
circular in shape and shall contain in the upper part the words
“Eiectoral Tribunal of the House of Representatives” in the center,
the coat of arms of the Republic of the Philippines, and at
the base, the word “Philippines.”

RULE VI
ELECTION CONTESTS
SECTION 1. Election contests shall be filed with the office
of the Clerk of Court of the Eiectoral Tribunal or mailed at the
post office as registered matter addressed to the Clerk of Courc
of the Electoral Tribunal, together with twelve legible copies there-
of, within fifteen days following the proclamation of the result
of the election by the provincial board of canvassers by any can-
didate voted for in said election and who has presented a cert-
ificate of candidacy. It shall be the duty of the Clerk of Court
to serve notice and a copy of the contest 'upon each respondent
within five days after the filing thereof.
SEC. 2. All contests and counter contests shall be sworn tc
by the parties filing them or their attorneys.

November 30, 1961



RULE VII
ANSWERS AND COUNTER CONTESTS
SECTION 1. Within ten days after service of notice of the
filing of the contest, the respondent shall file his answer thereto
specifying the nature of his defense, and serve copy thereof upon
the contestant. If no answer is filed to the protest or to tha
counter-protest, within the time limits respectively fixed, a gen-
eral deninl shall be deemed to have been entered. A counter con-
test, if any, must be filed within the same period. No demurrers
shall be crtertained.
RULE VIII
REPLIES
SECTION 1. Within five days after the receipt of copy of
the answer, the contestant may file a reply. A counter-contest, if any,
must be answered within ten days after the receipt of copy there-
of by the contestant.
RULE IX
PLEADINGS
SECTION 1. All other pleadings of the contestant or the
contestee shzall be filed with the Office of the Clerk of Court of
the Electoral Tribunal, together with twelve legible copies there-
of. Any petition based on facts which ought to be proved shall
be sworn to.
RULE X
AMENDMENTS
SECTION 1. After the period for receiving the evidence
has commenced, no amendment to the allegations affecting th:
+ merits of the controversy shali be allowed except when, for some
special reasons and because of the exigencies of the public in-
tevest, the filing of such amendment is permitted by the Elect
cral Tribunal. Any amendment in matters of form may be sub-
mitted at any stage of the proceedings.
RULE X1
FILING FEES AND BONDS .

SECTION 1. No contest shall be registered without the pay-
ment of filing fee in the amount of P50 for each contest.

SEC. 2. In a contest or a counter-contest not requiring hal-
lot revision, the or the t , as the case
may be, shall make a cash deposit in the amount of P200; if a re-
vision of the ballots must be made, the cash deposit shall be in
the sum of P500. The amount shall be deposited with the dis-
bursing officer of the Electoral Tribunal, unless otherwise specific-
ally provided, within ten days, after the filing of a contest or a
counter-contest and shall be applied to the payment of all ex-
penses incidental to such contest or counter-contest. When the
circumstances so demand, additional cash deposits may be rve-
quired. Failure to make the cash deposit herein provided, within
the prescribed time limit, shall result in the automatic dismissal
«f the contest or counter-contest, as the case may be, unless the
Tribunal shali otherwise resolve.

RULE XII
PRODUCTION AND EXAMINATION OF ELECTION
DOCUMENTS AND REVISION OF BALLOTS

SECTION 1. Where allegations in a contest or counter-con-
test so warrant, or whenever in the opinion of the Electoral Tri-
bunal, the interest of justice so demands, it shall immediately
order the list of voters, ballot boxes and their keys, ballots and
other documents used in the election to be brought before the
Electoral Tribunal and revised, and, for such purpose, it may
appoint a committee on revision of ballots, composed of a cbhair-
man and two members, the appointment of which one member
and his substitute shall be proposed by the contestant, and the
other member and his substitu‘c shall be proposed by the contes-
tee, and fix the compensation of each which shall rot exceed fif-
teen (P15) pesos for every election precinet which they may com-
pletely ‘revise ‘and report upon.

The revision of the ballots should be completed within three
months from the date of the order, unless otherwise dire:ted hy
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the Electorai Tribunal.

SEC. 2. The list of voters, the documents used in the clec-
tion, ballots, ballot boxes and their keys, shall be kept and held
secure in the “vault” of the Electoral Tribunal, or in such other
piace as may be designated, in the care and custody of the Clerk
of Court of the Electoral Tribunal and under the authority of
the Chairman. The revisicn of the ballots by the committee on
revision shall be made in the office of the Electoral Tribuna! or
at such other place as may be designated by the Chairman of the
Electoral Tribunal.

SEC. 3. The committee on revision shall make a statemert
of the condition in which the ballot boxes and their contents were
found upon the opening of the same; and shall classify the bal-
lots so examined and set forth clearly any objection that may
have been offered to each ballot in the report to be submitted
by them. Disputed ballots shall be numbered consecutively with
colcred  pencil, for purposes of identification, in the presence
and under the direction of the official designated by the Elect-
oral Tribunal. After examination, the ballots and cther election
documents shall be returned to their respective boxes under lock,
but disputed ballots shall be placed in a separate cnvelope duly
scaled and signed by the member of the committee which shall
then be returned to the box. For purposes of making said report
which shall be submitted in 12 legible copies, only the prescribed
form preparved by the Tribunal shall he followed.

During the revision of ballots, no person other than the mem-
bers of the committee on revision of ballots and the Clerk of
Court of the Electoral Tribunal or the latter’s authorized repre-
sentatives, and the parties, their attorneys or duiy authorized re-
presentatives shall have access to the place where said revision is
taking place.

RULE XIIT
SUBPOENAS

SECTION 1.  Subpoenas shall be issued by the Clerk of Court
of the Electoral Tribunal to compel the attendance of witnesses
who should testify before the Tribunal and may be (nforced by him
or any of his assistants, or through the sheriff of the province
where such witness reside.

SEC. 2. A witness who after being duly subpoenaed shall
fail to appear or testify without good cause, may be tried and
punished for contempt in accordance with the provision of the Rules
of Court irn the Philippines.

RULE XIV
EVIDENCE

SECTION 1. All évidence shall be received by the Electoral
Tribunal sitting in banc or by a division or committee thereof or
by Commissioners authorized by the Tribunal. Any Division of the
Tribunal can designate any member thereof to act as a committee
of one to receive evidence. Oral evidence may be received in the
form of a deposition. The original copy of the deposition, together
with twelve legible copies thereof shall be forwarded by registered
mail to the Clerk of Court of the Electoral Tribunal by the official
who took the deposition. Unless otherwise provided, the present-
ation of evidence shall be terminated within ninety days from the
date of the commencement thereof.

RULE XV
VOTING

SECTION 1. In passing on all questions submitted to the
Electoral Tribunal, all the Members present, including the Clair-
man, shall vote. TFor the adoption of resolutions of whatever na-
ture, the concurrence of five Members shall be necessary.

SEC. 2. During the hearings held for the reception of evi-
dence, the presiding officer of the Electoral Tribunal, whether sit-
ting in banc, in division, or in committee, shall decide all questions
raised in with the ination of witnesces and the ad-

mission of evidence, and his rulings shall be deemed as made by
the Electoral Tribunal. If a Member should ask that a question
(Gontinued next page)
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PROFILES OF MEMBERS OF THE BENCH AND BAR

Judge CONRADO M. VASQUEZ

Graduating valedictorian (Cum laude) of the College of Law,
University of the Philippines, in 1937, there was little doubt that,
sooner or later, Judge Conrado M. Vasquez would be apprinted in
the judiciary. For it is in the judicial department that our people
expeet and get scholarship. It is also because of the reputation
of the Philippine judiciary for scholarship that Filipinos, to the
wonder of the world, have accepted judicial pronouncements as
guiding principies in their way of life.

The position of the Philippine judiciary in world law is unique.
It is here where the way of life under the civil law of Rome and
Spain merged with the Anglo Saxon law of England and America.
The conflicts between civil law and Anglo Saxon law were many,
often critical, hence the early demand for scholarship among the

RULES OF THE ELECTORAL . .. (Continued from page 351)
be previously decided in consultation, the presiding officer shall
act only after the matter has been voted upon.

RULE XVI
DECISIONS

SECTION 1. In deciding contests, the Electoral Tribunai shall
foliow the procedure preseribed for the Supreme Court in sections
11 and 12, Article VIII of the Constitution of the Philippines, and
allow any member of the Tribunal, after a matter has been de-
liberated upon and vote taken, a period not to exceed ten days from
the date the decision is signed by the majority within which tu
present a dissenting opinion, if so desires. His failure to do
so within the period above stated, wiil authorize the Tribunal to
promulgate the said decision, without prejudice to any member
{filing any di to the promvlg:

SEC. 2. The decisions of the Electoral Tribunal shail become
final ten days after pr The pr i shall  be
made on a date previously fixed, of which notice shall be served
in advance upon the parties or their attorneys, versonally or by
vegistered mai! or by telegram. No motion shal! be entertained
for the reopcning of a case except for the reconsideration of a
decision unde: the evidence already of record. No party may
file more than one motion for reconsideration, copy of which shall
be served upon and received by the adverse party within ten days

opinion ion.
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judges. Philippine judicial decisions on this conflict are therefore
studied and often cited by the world’s bar.

The carcer of Judge Conrado M. Vasquez reads like a highway
to the judiciary. He was born in Bifan, Laguna, 48 years ago,
son of Castor Vasquez and Vicenta Moravilla, both of Bifan. He
graduated valedictorian of the Bifian Elementary School, 1928;
valedictorian of the U.P. High School in 1931; A.A. (Cum laude)
Coilege of Liberal Arts, U.P., in 1933; and valedictorian (Cum
laude) of the U.P. Coliege of Law in 1937. He was admitted to
the Philippine Bar the same year.

He engaged in private law practice in 1927 to 1939, and 1942
to 1945. In 1939, he was appointed attorney in the Department of
Justice. From here, hc rose up to the judiciary.

He was chief, legal research division, Department of Justice,
in 1946; chief, law division, Department of Justice, in 1948, and
{echnical assistant to the-Secvefary of Justice, in 1951.

In 1954, Judge Conrado M. Vasquez was appointed judge of
the Court of First Instance of Batangas. In 1960, he was choser
“Provinciei Judge of the Ycar” by the Justice and Court Repoit.rs
Association cf the Philippines.

In 1961, Judge Vasquez was appointed to the Court of First
Instance of Manila, Branch V, along with seven cther Jjudges.

He is a professor of law in the F.E.U. Institute of Law. He
also served as professor in other law colleges such as the Naticnal
University College of Law, the Philippine Law School, and the
U.E. College of Law.

The opinions he preparcd in the Department of Justice, and
the decisions he rendered in the courts of Batangas and Manila re-
flect the judicial quality of a brilliant mind. He does not have
any specialty in law, and brings to every case before him a warm
and sympathetic personality and a brilliant intellect.

At age 48, Judge Vasquez is one of the youngest judges in
the judiciary. The path that was drawn for him in Bifan, and
through the University of the Philippines and Department of
Justice, keeps extending towards higher and higher responsibilities.

aftcr promulgation, who shall answer it within five days after
the receipt thereof.

SEC. 8. As soon as a decision becomes final, notice thercof
chall be sent to the Secretary of the House of Representatives, the
President of the Phliippines, and the Auditor General. The ori
ginals of the decisions of the Electoral Tribunal shall be kept in
bound form in the files of the Tribunal. Decisions shail be pub-
iished in the Official Gazette and printed like the dec ns of
the Supreme Court.

RULE XVII
SUPPLEMENTARY RULES
SECTION 1. In so far as they may be applicable and are not
inconsistent with these rules and with the orders, resolutions and
decisions of the Electoral Tribunal, the foliowing shall be in force
as supplementary rules of its proceedings namely:
(a) The Rules of Court in the Philippines; and
(b) The decisions of the Supreme Court and the Rules
of the Courts of Justice.
RULE XVIIT
EFFECTIVITY
SECTION 1. These Rules shall take effect upon its approvai
and, notwithstanding the periodic dissolution of the Electoral Tri-
bunal, shall be operative until amended or spbstituted by a newly
constituted Electoral Tribunal.
Adopted, February 14, 1958.
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