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Editorial:

THE LIWAG SPEECH

The Manila Lions speech of Secretary Liwag, assail-
ing the Supreme Court, after President Macapagal had
expressed his disagreement with the decisions of the Su-
preme Court in the Garcia and Faypon cases, and re-
buked one of its justices who rendered a concurring opi-
nion in the Garcia case, continues to be the subject of
popular comment, and while the speech has had its share
of . partisan mpport mcl'udmg that of a law school deam
who was - legal ad-
viser to Malacafiang, there appears mo question but that
the weight of public opinion has reacted adversely to it.

This editorial has mo quarrel with the pr it

principles which underlie our system of checks and ba-
lances. .

If the Supreme Court, according to Secretary Liwag,
has no right to pass upon the reasonableness or unreason-
ableness of Presidential action, then, who has? Secretary
Liwag maintains that only the electorate does.

If the President, therefore, chooses to persecute a
private individual without cause, the Supreme Court, by
the Lrwag proposition, has no right to pass upon the "rea-

or unr " of the action of thé

. Premdent and any attempt to do so will constitute "]udz-

that free speech encompasses the right to disagree with
angd publicly criticize the actions and decisions of men in
government service, and these include supreme court
justices, and the Supreme Court itself. Where the learn-
ed Secretary appears to have transgressed the bounds of
propriety, however, was in confuxing action with motive.
Some sectors of public opinion, for instance, have criti-
cized Presidential action and decision in -authorizing the
“ugsty deportation of Harry Stonehill, but even Sesre-
tary Liwag, who cannot possibly question thé right of
public opinion t6 criticize actions of the Presid will

cial exh nce”. What then is the recourse of the in~
dividual? By the Liwag thesis, that individual must go
to the electorate and present his cause. This is movel:
political theory and one finds it rather difficult to compre-
hend how the learned Secretary contrived the same.

We have always understood it that under our system
of checks and balances, designed precisely to avoid a
regime of dictatorship, the Supreme Court has been vested
not only with the constitutional function, but with the,
constltutlonal duty. to pass upon the reasonableness or un-

surely co’ns-tder lt beyond the Tule of fcm' play 1f cntmm
of Pr were to 6;

of Presidential action, particular insofar as
the same affects statutory rights whether of private in-

malevolent motive to it. Even the severest critics of the
President in the Stonehill deportatwn case did not dare
publwly impute to the President improper mot!ves be-

or public officials. ‘To advance the proposition
that under our scheme of government, only the electorate
8 vested wtth the nyht to Pass upon the reasonableness
or uny of Pr 1 action is to suggest a

hind-his decision. In brief, Secretary Liwag
highly competent member of the Bar, would have d.dme
well to‘dzatmguuh between an action and en actuation.

But this particular aspect of the Liwag speech has
been thoroughly explored by public comment and this
Editorial: has no desire to further add to the discussion.
We are, however, concerned with o disturbing proposition
advanced by the Secretary in the course of his speech, a
proposition which appears to have been overlooked by its
critics.. We refer to that portion 6f Secretary Liwag's ad-
dress which reads as follows:

“z z z we must advance the proposition that if
the President ever abuses his prerogatives, let
him be censured and crucified by the people who
have elected him to public office. Let not the
members of the Supreme Court, take unto them-
selves the right and the power to judge the reason-

or of the acts of their
President — because in a democracy this right
and power belong ezclusively to the sovereign
people.”

We repeat that the foregoing is a disturbing propo-
sition, made more disturbing by the fact that it came no
less from the Secretary of Justice. The proposztum u
fraught with implications subversive of the fund

, not only of the law, but of the facts of
public hfs Under Liwag's theory, Dr. Paulino Garcia
should have taken his cause, not before the Supreme Com't
but before the people, barrio-to-barrio style.

Suppoae the President, sensing a hostile Congreu,
were to issue an executive order suspending this co-equal
branch of government and, assisted by the Armed Forces,
of which he is the Commamier n Chwf, were to arrest
every Cvuy' and S who pts his way tq
the session hall?

Under the Mwag theory, the recourse of each senator
and congressman is, not the Supreme Court but the sove-
reign people.

We find it difficult to interpret the Liwag propoa-
tion in any other way. As a trained practitioner and
member of the Bar, not to mention as Secretary of Jus-
tice, Secretary Liwag must be presumed to be ¢ man who
measures not only his statements but the logic and implica-
tion of the same. This Editorial has ‘measured the speech
of Secretary Liwag, and measm‘ement has defied legal
comprehension.

We can only hope that the Secretary’s novel stace-

ment does ot emtttute the measure qf his legal adec
to the Presid

Janvary 31, 1963

LAWYERS JOURNAL

Page 1.



THE SUPREME COURT: GUARDIAN OF THE CONSTITUTION
By Atty. ABRAHAM VERA

The C is the fund 1 law of the land and the
Supreme Court is the vigilant and zealous guardian of this price-
less document. This herculean task the highest court has to
attack frontally to keep a close watch over the ramparts of
individual freedoms and libertles and to give life and vigor to
a truly democratic government.

This inescapable role of the tribunal as a citadel and bul-
wark of liberty and democracy is projected to its zenith in
times of stress — in times like the present when the sacred
rights of Individuals are likely to grapple with the encroaching
arms of government Interests. Now seems the time when the
“eleven wise men” of the tribunal have only one altemame —_

cropped up when Dominador Aytona, whose appointment as
Central Bank governor was cancelled, decided to fight the de-
signation of Andres Castillo by President Macapagal to the
same post.

inciple of of powers, which Is
deeply imbeded in the Constitution, the tribunal politely declined
to set aside administrative order no. 2. Though taking this some-
what passive action, the tribunal made the cynmical observation
that Mr. Garcia should not have wielded his powers as Presi-
dent “to continue political warfare that had ended or to lvall
himself of presidential prerogatives to serve partisan
after “the electorate had spoken.” Exercising its judgment and
di i the - tri junked- Aytona’s claim.

to enforce the d and d of the gn as em-
bodied in the Constitution.

A look at y events reveals the delicate
job the justices have been shouldering in their efforts to inject
more and more blood to the Hving and dynamic instrument —
the Constitution.

Typical of this delicate job is the decision the tribunal-had
to hand down recently in a bold move by the government to
take over a sizeable portion of the sprawling tract of land
owned by former Speaker Jose Yulo and his family in Canlu-
bang, Laguna.

Under the Constitution, the Yulo property may be expro-
priated for public use after of just Thus

In the process of minutely interpreting the provisions of
the Constitution involved jn the Aytona case, Justices Sabino
Padilla, Arsenio Dizon, and Felix Bautista Angelo wrote concur-
ring opinions, Justice Roberto Concepcion a concurring and dis-
senting opnion and Justice Jesus G. Barrera a dissenting opin-

lon, all in addition to the majority opinion penned by Chief

Justice Cesar Bengzon,

Then there was the decision on the case of Dr. Paulino J.
Garcia. Upholding the security of tenure of government of-
ficials and maintaining a robust and efficlent civil service, the
high court directed the reinstatement of Dr. Garcia to his post
as chairman of the Natlonal Science and Development Board.
The tribunal reaffirmed this lofty stand when it also directed

the government move could appear if one
that the fundamental charter ordains that “the promotion of
social justice to Insure the well being and ic sccurity

the of former Ilocos Sur Gov. Perfecto Faypon as
member of the board of the Phxlippme Virginia Tobacco Ad-

of the people should be the concern of the state”.

Tbe decision on the question of whether the Yulos should
remain isturbed in their C property or whether the
government should be permitted to intervene for the tenants
among whom the property may be apportioned hinges on the
thinking of the high court. Munwhile, in implementing its role
as a stabilizing the Court
has restained the Laguna coust of first instance from taking any
steps towards ing the Yulo p! in favor of the
State.

The Supreme Court has also notably extended its shicld of
Justice to two cases mvolvlng no less than Senator Fe ds

‘was .
by these verdicts but in llne with his oath to “preserve and de-
fend its Constitution” he, nevertheless, abided with them.

There are at least six cases pending with the tribunal where
it has to pass upon the legality of the President’s appointment
One case centers on the President’s appointment of Cesar M.u'a
flor as a member of the ion on
nal body, in place of Genaro Visarra, an appomtee of Presl-
dent Garcia. The other motable case involves the President’s ap-
pointment of Carlos Quirino as director of public librarles, an
appointment which has been contested by Ernesbo R. Rodriguez.
Jr., a Garcia appointee.

dmittedly, the P

Lopez and his brother, who are
to be the “pet hates” of President Macapagal. One of the
Lopezes' suits involves their properties — radlo stations from
as far north as Laoag, Ilocos Norte, to. as down south as Zam-
boanga City. The other litigation refers to the Lopezes alleged
tax liability in ion with their ip of vast diversl-
fled businesses.

. Acting with dispatch to aid the accused Lopezes beioxe the
Manila fiscal's office, the high court blocked the fillng of any
tax evasion charges against the wealthy and affluent brothers.
The high court will yet decide if a case brought by the Lopezes
before the court of tax appeals contesting the revenue assess-
ment of P7-million should take priority over the government’s
tax evasion raps. In the first case, the high court has stopped
the Radio Control Board from supposedly harassing the Lopez-
owned radio stations.

Hardly had President Macapagal assumed office when his
conduct was question before the tribunal. The core of the
controversy was the President's administrative - order no. 2 re-
calling all ad interim d by ex-Presi Gar-
cia after the latter had lost the elections. The legal question

Page 2
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has the power to

decisi

appolnt men to top public ,-a
on ‘the legality of the President’s action lus ‘within the exclusive
domain of the Supreme Court.

By way of drawing parallels, the name of the late President
Quirino had also been repeatedly haled to the templa of jus-
tice.

On October 22, 1950, President Quirino issued a proclama-
tion suspending the writ of habeas corpus. The presidential
edict was decreed four days after the army’s military intelll-
gence semce rounded up 105 alleged Communists, including
nine of the of the local Communist
Party. Three months later, MIS agents continued with the round-
up of a Manila ilor and five

Even against a of in south-
east Asia and an immedaite pcnl to national security then poised
by the communist plot to take over the government, the pro-
clamation drew a volley of protest from civil libertarians. But
there were those who bravely stood by the proclamation and saw
in it the need of curtailing, in effect, -the individual rights for:
the sake of national survival. . . -

(Continued next me)
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SUPREME COURT AND THE RULE OF LAW*
By Sec. JUAN R. LIWAG .

We are pleased to think that the Philippines betng a Repub-
lican State, ours is indeed “a government of laws and not of
men” But we like to think further that this government of
laws must forever recognize the supremacy of the Rule of Law.

The Court, by consent, is ized as
the last bulwark of democracy, the guardian of our civil liberties,
the arbiter of constitutional controversies. As the Highest Tri-
bunal of the land it Is ordained by the constitution to interpret
the law. It is the indestructible bastion of the rule of law in
our country.

But let us not look at the Supreme Court as if it were a
paragon of perfection, or that. it is a body composed of super-
men incapable of committing errors. Let us not worship the
members of our Supreme Court as gods with supernatural po-
wers or, better still, as sacred cows who are beyond the reach
of human touch and beyond reproach. Rather let us look at
our Supreme Court as a hody of men with feelings, affected by

of ices and to other fmlues
of human nature, whose i are often reflected, wit-
tingly or unwittingly, in their judiclal pronouncements.

Guided by this realization and at the risk of being misunder-
stood by some sectors'of our society, I have taken it upon my-
self as a public duty to expose what I consider the abuses of
the Supreme Court committed In the name of judicial supremacy.
Let me give the assurance, however, that I am not 1 by

now, is a genuine desire to awaken our people from the pas
sive thinking verging on blind submission which has taken the
better hold of them and make them adopt a more aggmswe
trend of thinki ducive to active ion in
public affalrs and the molding of a militant and vngilant Ppublic
opinion. Neither i1s it my intention to undermine the people’s
faith in the Supreme Court; rather, I should like to arouse our:
people, in the name of free speech, to break away from the
kind of sub-conscious indoctrination which seeks to perpetuate
a seemingly popish image of infallibility in the Supreme Court
in rnatters of law and justice — a myth of invincibility and un--

certainly obnoxi to the letter and spirit of the

Constitution.
Iudlcla.l supremacy does not imply and much less mean the
di of the and the islative to the judi-

clary. It does not envislon a judiciary hi;her than, and super-
ior to, the other two co-ordinate and co-equal branches of the
government in the manner of a hierarchical system. It does not

, import aristocracy. But rather, it means the power of judicial

review, or the authority to declare statutes and other govern-

mental acts invalid when these are repugnant to the Constitu-

tion. It is the power to Interpret the law and not to reform
the law through judicial amendment.

Much has been said of the excesses of the executive and the

hes of our government, but strange as it may

any personal or ulterior design as I have, in fact, the highest
respect for the individual members of the Court as men of in-
tegrity, -probity and competence. What motivates me, here and

* Speech dehvered before the Manila Lions Club on Jan-
«uary 9, 1963.

seem, little or none has been said of the excesses of the Supreme

Court and the other courts of the land. Recent events, however,’

Indicate that the Supreme Court has, time and again, perpetrated

a velled assault on purely executive functions, thereby abusing

its power of judiclal review. It is strange that while in many
(Continued next page)

THE SUPREME . . . (Continued from page 2)

In cases which cropped up because of the proclamation, the
Supreme Court justices, for lack of the requisite votes, were not
able to rule squarely on the effect of the suspension of the
privilege of habeas corpus on the right to bail accused persons.

In a long line of cases, the tribunal has likewise imprinted
in bold letters the spirit and mtent of the crganic law. The
tribunal has set the pace in the by up-

vidual liberties: "l.f an organized soclzty wants the kind of
justice that an o Judicial ent'
is qualified to is inly a ‘miost ef-

fective instrument for npplymg law and justice to individual
cases and for cultivating public attitudes which rely upon law
and seek justice. But I know of no modern instance in which
any judiciary has saved a whole people from the currents of

holding the government's move to nationalize not only the re-
tail trade but also the labor in retail establishments. It has
zealously protected the right of Filipinos in the ition of

passion, ion and tyranny which have threat-
ened liberty and free institutions.”

Continuing with this thesis, Justice Jackson said: “It is not

public agricultural lands and has closed the door to aliens de-
sirous of securing the Fillpinos’ privilege under the Constitu-
tion. Further blaring out the nationmalistic tome, the tribunal
has parried attempts by alien-opportunists for naturalization.

idle to lnqun-e which comes ﬂrst. either in time
of importance, an i and dici or a
free and tolerant society. Must we first maimtain a system of
free political government to assure a free judll:iary or can we

rely on an agg activist free gov-

During the past years, the tribunal has und d its ]w t? While each lmppon for the other,

dicial power as it the redistri and the two are frequently found together, it is my belief that

ing law, a i k, which d the the attitude of a society and of its organized political forces,

various congressional districts. rad:er than its legal mchinm is the controlling force in the
Chief Justice Bengzon- and' his ten' learmed - iates have of free i

to slosh through legal perplexities and dilemma many times in
transforming into realities the noble and Iofty exhortations
woven in the Constitution’s priceless fabric.

No matter how alert and vigilant is the Supreme Court in
safekeeping the Constitution, the noble ideals and revered tra-
ditions and institutions enmeshed in this living instrument will
be meaningless if the people themselves will not be as active
and ever watchful.

The late U.S. Justice Robert H. Jackson

Justice Jackson, summing up, emphasized: “However well
the court and its bar may discharge thelr tasks, the destiny of
this court is lnseparahly linked to the fate of our democratic
system of rep Judicial as we
evolved them, can be d.lscharged only in that kind of society
which is willing to submit its conflict to.adjudication and to
subordinate power to reason. The future of the court may de-
mand more upon the competence of the executive and legisla-

on the role of both the people and the courts in guarding indi-
January 31, 1963

LAWYERS JOURNAL

tive b of g to solve their problems adequate]y‘
and in time than upon the merit which is its own.”
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SUPREME . . . (Continued from page 3)

the absence of a clear legislative standard borders indeed, on

previous cases, the Supreme Court has
hands-off policy when called upon to decide questions involving
legislative acts in deference to the theory of Separation of Po-
wers, the anxiety to poke “its finger on the ple” when n came
to ive acts has ped into a

obsession.” The most recent examples of what may be called,
for lack of a better term, as judicial exuberance are the cases of
Dr Paulino Garcia and Mr. Perfecto Faypon.

We will recall that Dr. Garcia was appointed chalrman of
the Natlonal Science Development Board during the administra-
tion of President Garcia and was suspended by President Maca-
pagal in February pending his investigation on charges of dis-
honsty and electioneering. On May 5, 1962, the 76th day of his
suxpenmon. Dr Gama brought sult wnh the Supreme Court for
his Section 35 of the Clvil
Service Act which provides for the llftmg of preventlve suspen-
slon 60 days after date of ion pending in-

ion by the C of the Clvil Service. ~Under
Section 33, those removable by order of the Commissioner of
Civil Service are officials and of i rank and

While the S Court had to recognize the autho-
rity of the President to suspend a presidential appointee, signi-
ficantly, nowhere in its lengthy decision did it rule that the per-
lod of suspension had became illegal. Of course, the Supreme
Court could not have called the period of suspension illegal be-
cause there was nothing in the law which expressly or imphed-
ly limited the period of ion of a
In making a finding of unreasonableness of the penod of sus-
pension without any Iegal Justification whatsoever to support
its conclusion, the Court had manifestly gone out of legal
bounds.

In the case of Dr. Garcla, lhe Supreme Court found the pe-

riod of seven months of as In the
case of Mr. Faypon, the S Court a P of
3-1/2 months as unreasonable and ordered reinstatement in a
writ of d: 3 ion which, as pointed out,

could have hkewue been done in the case of Dr. Garcla. But
by what yardstick did the Supreme Court arrive at its varled con-
clusion’ By what basic value would.such: fluetuating and equally
become justified? Even the driver of

not presidential appointees. Dr. Garcia, a presidential appointee,
was then being investigated not by the Commissioner of Civil
Service but by a committee created by the President for that
purpose.  Preceding Section 35 which was invoked by Dr.
Garcia is the provision of Section 34 which empowers the Presi-
dent to d any officer i by him pending adminis-
trative investigation but which does not provide for any time

. limit of suspension. The only issue then before the Supreme
Court was very slrnple. mme_ly, whether or not the 60-day limit
of

Unfommately, the Supmme Court did not decide this sole
issue. o the ist some b of the Court
were ot \‘.he oplmon lhat the wday period was applicable to “a

" as ly, Section 35 “evinces a le-
gislative policy.” “Other justices,” however, were of the opinlon
that “while said period may not apply strictly to cases of presi-

dential \/ facing charges to be decided
by the P the p i shall nevertheless
be limited to a period.” Evidently, it is the view

of such other “justices” which prevailed. Here is a positive dic-
tum by “other justices” that the 60-day perlod of preventive
suspension did not apply to presidential appointees and yet, in
the same breath, the Supreme Court found the period to be
unreasonable at the time that it promulgated its decision on
Sept, 13, 1962. 1 wonder 1f the Supreme Court would have
found the period of ble it it had p
promulgated its decision in the month of May when “the case
d to it for decis By its inaction in

a car would know when he is overspeeding because he sees a
60-mile limit on the road. By such variable, is not the Supreme
Court attempting to impose under the guise of judh:lal review
the 60-day limit of on And
by what “rule of law,” may I ask, can the Supreme Court do

* this?

to the decisl there was of opinion
among the members of the Court that the period of suspension
of public officers, be they presidential appointees or not, cannot
be indefinite. And yet, while they cannot agree on whether or
not the 60-day limit of suspension for subordinate officials
should apply to presidential lppomtees as well, the Court has
found the period of o be It seems
that the only basis for the ﬁndmg of unreasonableness is pre-
dicated on of ! The isi ltself
reflects a secret longing for the filling up of an omission’
1eft void by the legislature. If the Supreme Court believes that
the legislature should have made the perlod of suspension of
presidential appointees definite, why point its acousing finger at
the executive. Why blame the President for the failure of the
legislature to fix in the law the period of suspension of presiden-
tial appointees? The “rule of law” directs the President to ex-
ecute the law only as his ? and sound jud, dictate
and the same “rule of law” will not countenance any attempt of
the Supreme Court to censure in the guise of judiclal supremacy,
an act of the P done and to that law.
The act of the Sup! Court in its d d action in
the Gama and Faypon cases eonmtuoes an encroachment on
and

:ha:cm after the lapse of four months from for
declsxon, the Supreme Court had in effect created a factual
sitpation by which a ruling of unreasonableness of the presi-
dcpual suspension has become possible. The four months’ de-
lay which the Supreme Court had allowed to l:pse v';mhout
lor
n'l‘gh:sj §:¢ﬁ 1t coard!\uve fssued in May if it deemed then that
the perlod of suspension was unreasonable — must have lured
the executive into a sense of belief and confidence in the valldity
of the suspension. The delay in deciding had slowly formed the
trap for the President. People in a democracy are generally a
patient people — but they often wonder why it takes the High
Court such a long time to decide.

_But apart from this consideration, the more fundamental
factor is the abuse by the Supreme Court of its power of judicial
review. In the Garcia case, the Supreme Court found it conve-
nient to skirt the sole issue; whether or not the 60-day period
provided for in Section 35 of the Civil Service Act applies to
presidential appointees. Instead, it dslved into the vague real.m

When the Court imposes

a time-limit on the of through
a resort to socalled legislative policy where \‘.be legislature had
provided for no period at all,. it clearly transgresses on a purely
legislative function. And when the legislature has deemed it pro-
per, by a conspicuous omission of any such time-limit on pres-
idential appointees, to leave the matter to the sound discretion
of the President, who under the Constitution has plenary control
and supervisions over all ti fficlals, the S Court
in effect trenches upon a purely executive functlon when it tnes
to peg the President to a time-limit of by
its own opinion in place of executive discretion. It goes thhout
saying that when the $ Court hes on
or legislative power, it does violence to the system of checks
and balances and offends the Rule of Law which it is supposed
to uphold by deed, by precept and example as the highest tri-
bunal of the land.

It is our good fortune that we have a President who has ex-
pressly and publlcly declared that he would comply with the

of the Court, may be his personal

of propriety, — because what is or in
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convictions to the contrary. And yet, it has been written that
the origin of govermment may be traced to a monarch in the
forest who, weary of his responsibilities ‘“delegated some of
them to followers who eventually became ‘courts, and shared
others with a more numerous body of subjects who in due time
organized themselves into a ‘legislature.’ And the indefinite re-
sidium, called ‘executive power,’ he kept for himself” (Corwin,
The President).

From then on, the prestige and dignity of the Office of the
Presidency developed through the ages into a traditional conoeph
The President is said to be “the ive of no
but of the whole people.” As the “people’s choice, he embodles
the sovereign authority and symbolizes the nation. In the words
of Woodrow Wilson, “His is the only national voice in affairs.”

could make the lusion that the ble sus-
pension of Paulino Garcia and Faypon was tantamount to a
virtual removal from office without cause, may we not likewise

that the ble delay in the decision of cases by
the S Court, ially those of d who
may yet be itted to a ion of life, liberty

and property without due process of law?

And yet, paradoxically. in our scheme of government, the
very Court which is called upon to check the so-called executive
and legislative abuses, cannot in turn be checked in the commis-
sion of its own. Except for the pardoning power of the President
which is available only after final conviction and in criminal
cases, there appears to be no effective power that can stop judi-
cial abuses. If, out of sheer respect and recognmon of a purely

It is on this concept of the dignity, prestige, and
lity of the Office of the Presidency that we must advance the
proposition that if the President ever abuses his prerogatives,
let him be censured and crucified by the people who have elected
him to public office. Let not the members of the Supreme Court,
take unto themselves the right and the power to judge the reason-
ableness or unreasonableness of the acts of their P

Jjudicial p 8 the or the I has polltely
re!ra!ned from denouncing as unreasonable the long delay in the
decislon of cases by the Supreme Court may we not expect from
the Court the same token of statesmanship, propriety and court-
esy for the qual of the go t borne out of a
similar respect and of i

At this may I be allowed to recall the biblical accmmt

cause in a democracy this right and power belong - excluslvely
to the sovereign people.

It may be argued that without the Court's interference, the
President is liable to abuse his powers.
government is not susceptible to abuse? As the Supreme Court
has significantly declared in Angara vs. Electoral Commission,

- “the possibility of abuse is not an argument against the conces-
sion of the power as there is no power that is not susceptible of
abuse.” The only basic and, mind you, vital difference, besides
the system of checks and balances as provided for in the Con-
stitution, is that the almses i by the
of the go P and of Congress, are pass-
ed upon by the .sovereign authority, the electorate, while those
committed by the Supreme Court are not. The members of
the court can go on a spree of abuse in wielding their judicial
power and yet tontinue to remain Ssecure with Olympian
equanimity atop their ivory towers until they reach the consti-
tutional retirement age of 70. Is it therefore fair for the Sup-
preme Court to arrogate unto itself an excess of Judiclal power
over the two other branches of government simply because
such political agencles do not possess an effective check agalnst
the Tribunal's decisions arid have no recourse but to enforce
them, notwithstanding personal or officlal belief to the con-
trary? Is not the better part of judicial prur.lenoe and state-

But what power of

of how an unruly multitude had chased Mary. Magdalene to the
wall and when they were about to stone her, Christ intervened
and crled, “Let him who is without sin cast the first stone.”
No one dared to do so.

I dread to see the day when the Supreme Court would vir-
tually run the affairs of government under the guise of judicial
review for then the Court will cease to be the ultimate court of
law and become a third “political agency,” and thereby “break
away from these checks and balances of government which were
meant, under our system of government, to be checks of coope-
ration and not of antagonism or mastery.” ‘(Abueva et al vs.
Wood et al. 46 Phil. 612). To be sure, the Constitution nevér

d nor intended a Court that would virtually
lord it over all. The penumbra of the Supreme Court which -
Justice Holmes speaks of in describing the powers of govern-
ment should not cast a shadow which engulfs if not completely

the 1 sphere to the other branch-
es of the government.

In the ultimate analysis, therefore, the only limit to the Sup-
reme Court'’s inordinate use of its power may be found in the-
Court itself. An sense of self- can alone
provide a check on the exercise of the very delicate power of ju-
dicial review and enjoin the Court from extending the borders
of its It is In this light that I -envision, along with

manship that in case of doubt, a sial issue be

in favor of the exercise of the power belonging to the other
branches of gov ? In the of the late Justice
Malcolm, “To doubt is to sustain.”

What I cannot understand is why the Supreme Court can
easily find the faults and mistakes of the other branches of gov-
ernment but does not seem to see its own. How many more
questions involving life, liberty and property of citizens are await-
ing decislons by the Supreme Court? Has anyone ever condemn-
ed as unreasonable the long years of delay in deciding cases by
the Supreme Court involving as they do more basic private rights
than the alleged right to a public office? If the Supreme Court
has felt-free- to condemn -as-unreasonable the penod of 7 months
or 3% months’ i for id through
a declaration of legislative policy in the Civil Service Law which
limits to 60-day the period of suspension for subordinate officials
and employes who are not presidential appointees, may we not
likewlse feel free to condemn as unreasonable the long years, not
merely months, of delay in the decision of cases long pending
before the Supreme Court through a similar appeal to legislative
policy as embodied in the Judiciary Act of 1948, which limits to
90 days the period for promulgating decisions by the Courts of
First Instance and other inferlor courts? If the Supreme Court
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that great American jurist, Justice Frankfurter, a Supreme Court
whose members are endowed with bmdth of vision, with imag-
ination, with ity for disi with power to
discover and to suppress their own prejudices. I like to believe
that the Supreme Court justices have the capacity to transcend.
the boundaries of their own individual feelings and to foresee:
the 1 that the i d flow of judicial
power may bring. . o )

And so it is that, in the words of the eminent Frankfurter,,
“the men who are given this ultimate authority over the legisla-
ture and the executive, whose vote may determine the well-being
of millions and affect the country’s future, should be subjected.
to the most vigorous scrutiny before being given that power. .In
theory, judges wield the people’s power. Through the effective
exertion of public opinion, the people should determine to whom
that power is entrusted. The country's well-being depends upon.
a farsighted and statesmanship Court. And the Court’s ultimate
dependence is upon the confidence of the people.”

Indeed, if ours is “a government of laws and not of men"
and “the law is what the judges say it 1s,” then it is not perhaps
too much to ask that they interpret and apply the law as men
in the government but under the Rule of Law.
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THE SECRETARY OF JUSTICE VS. THE SUPREME COURT

By LEONARDO P. VALMONTE
Member, Philippine Bar

Still puzzling and in a sense intriguing the public are several
unanswered questions raised in the wake of what has been
incorrectly called the “blast” of the Secretary of Justice against
the Supreme Court. Incorrectly we say advisedly because a
blast is all wind or hot air and his unprovoked attack was not
entirely.

This severe censure and lecture, it will be remembered, he
launched last January 9 before the Manila Lions Club. The
members were reportedly so stunned that they could roar neither
thelr approval nor disapproval.. Maybe they were too polite to
show their reaction.

Some of the questions persistently asked are: Did the Li-
wag criticism constitute contempt of court? Was it libelous?
Was it proper, considering the peculiar position of - Secretary
Liwag in the judiciary? Did President Macapagal give it his
sanction, tacit or otherwise, before its delivery?

The defense that the Supreme Court is open and subject to
criticism is hardly relevant or pertinent. Never claiming in-
fallibility, the Court itself has invariably sustained the citizen’s

. right to criticize its decisions. Too well it knows that it is com-
posed of human beings, and to err is human. But how can the
Secretary of Justice dissoclate himself from his high office when
he takes it upon himself to criticize the Court and attributes to
it dubious motives?

Let us consider some of the things he said, not, surely, as
a private citizen, but as a high government official and member
of the party in power, patently with an ax to grind. .

After admitting that the Supreme Court is “the last bulwark
of democracy, the guardian of our. civil Hberties, the arbiter of

the i bastion of the

rule of law,” and other “,!- ding cliches, S 'y Liwag
invites us to “look at our Supreme Court as a body of men”
hardly worthy of respect or praise. ‘I'hey are, he affirms, “af-
fected by of and to
other h'alues of human (he.lngs) whose imperfections are often
gly or , in their judicial p

ance,” when the party involved is ‘the executive branch.

To prove his point, Secretary Liwag cites two cases. The
first was that of Dr. Paulino Garcla, chalrman of the National
Sclence Devclopment Board, who after the 76th day of his sus-
pension by the Prcsndent, brought an action before the Supreme
Court for his i y Liwag con-
tends that for allowing to elapse four months before promul-
gating its decision, the Supreme Court “had in effect created
a factual situation by which a ruling of unreasonableness of the
presidential suspension has become possible.” So, he concludes,
“The delay in deciding had slowly formed the trap for the
President.” - Stripped .of .its.legak verbiage, ‘the Secretary’s af-
firmation means that the Supreme Court has deliberately set
the “trap for the President.” Not content with so serious an
accusation, he charges the Supreme Court in the “abuse of its
power of judicial review” with finding it “convenient to skirt
the sole issue: whether or not the 60-day period provided for

‘in Section 35 of the Civil Service Act applies to presidential

appointee.” He argues that it does not.

Secretary Liwag went further, “In making a finding of un-
reasonableness of the perlod of suspension,” he said, “without
any legal justification whatsoever to support its conclusion, the
Court had manifestly gone out of legal bounds. In short, in
Secretary Liwag’s opinion, the Supreme Court was so prejudiced
that it set & trap for the President in violation of the law.

Similar in nature is the other case the Secretary cites.
It involved Perfecto Faypon, another presidential appointee,
whose suspension of more that three months the Supreme Court
also ruled as unreasonable. Through the use of an abstruse
logic difficult to understand, the cabinet member impugns
the Court’s decision in the Faypon case, contending that presi-
dential appointees do.not fall within the purview of -the Civil
Service Act. But if the 76-day suspension is unreasonble as
the Court decided, why should it be less reasonable when the
suspemlon lasted three months and half?

ments.”

dably enough, the Secretary of Justice accuses
the Supreme Court of bad faith by alleging that its decision in
the Faypon case “reflects a secret longing for the fllling up of

Malting his preliminary eneornlum sound hollow, if nol in-
sincere, he tries to disarm by his

an issi left void by the legislature.” So fiercely doés he

that he has “the t respect for the

the Court that one is tempted to ask who actually is

of the Court.” Evidently and quite strangely, that high respect
does not apply to them as a body. Why not? Because the
Court, ‘according to him, has “committed abuses in the name
o! ludn:ml suprenm:y" whatever he meant by the term. He

of *“ ing the people’s faith in
the Snpmne Court,” and yet what is he doing when he asserts
that its members, for whom he has “the highest respect,” are
“affected by prejudices,” that they are capricious and frail, and
plagued with such imperfections that their decisions often
reflect them? )

Coming to the point after beating so much about the bush,
the President’s chief legal adviser and extension of his per-
sonality charges the Supreme Court with having “time and
again, perpetrated”, presumably as part of its so-called ex-
cesses, ‘a veiled assault on purely there-

abusing its power and for whom?
Secretary Liwag, if we understand him, seems to sustain
the thesis that since the P is the
only the people can “censure and crucify him” at the polls,
and ‘that the Supreme Court, acting under the democratic doc-
trine of checks and balances, has no right or power to pass
on “the or of his
acts.” Does not this theory, if d, lead to
It may be argued, he admits. "tlm without the Court's
terference, the President is liable to abuse his powers.” But that
ought not matter at all, because after all, “what power of gov-
ernment,” he asks, “is not to abuse?” Evi its
susceptibility to abuse is sufficlent excuse for him to sanction
it. One could cite as a typical and unfortunate instance, the
y's right and power to excoriate the Court in the guise

by abusing its power of judicial review.” Worse, he charges
the Supreme Court with partiality. It is partial, he claims, to
the legislative body since it has adopted the ‘“hands-off policy
when called upon to decide questions involving legislative acts.”
And yet, he says, the Court displays “anxiety to poke ‘its fin-
ger on the pie” when it comes to “executive acts.” As a re-
sult, it betrays “magdificent obsession” and ‘“judicial exuber-

Page -6

LAWYERS JOURNAL

of criticism and in the name of politics.

The idea that the abuses committed by the President and
members of Congress “are passed upon by the sovereign author-
ity, the ate, while those d by the Court
are not,” ‘Seems to have a ‘peculiar’appeal:,to the Secretary of
Justice. Does he imply that the alleged abuses by the hlghest

(Continued next page)
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UNITED STATES COURT OF APPEALS DECISION
District of Columbia Circuit

KONINKLIJKE LUCHTVAART MAATSCHAPPLI
N.V. KLM ROYAL DUTCH AIRLINES HOLLAND,

et al, Appellants,

V.
Gertrude Owen TULLER, individually as
Executrix under the will of William
Gordon Tuller, deceased, et al., Appellees.
No. 15716

(292 F. 2d 775, (1961)

Argued Oct. 21, 1960
Decided June 23, 1961

An action was brought against an airline company and its
ground agent for the wrongful death of an alrplane passenger,
who drowned after the airplane crashed in the tidewaters of a
river about 7,000 feet from the end of the airport runaway at
Shannon, Ireland. The United States District Court for the .Dis-
trict of Ce MacGuire, J., dered a for $350,000,
and the airline and its ground agent appealed. The Court of

* Appeals, Burger, Circuit Judge, held that the evidence authorized
a finding by the jury that the airline campany and its ground
agent were guilty of wiliful misconduct, so that the $8,: 300 liabi-
lity limitation of the Warsaw C was not

Judgment affirmed.

1. Courts 406.5(6)

-~Court of Appeals, on appeal by’ defendams, was requlnd
1o take that view of evid most and
give them benefit of all mferences which n-nght msunably be
drawn from evid in ing whether defendants’ motion
to dismiss complaint for all amounts in cxcess of certain sum
should have been granted.

2. Federal Civil Pneedm a2

On motion for d verdict, must be
most favorably to plaintiff, and to such end he is entitled to
full effect of every
3. Federal Civil Procedure 2127

On motion for directed verdict, case should go to jury, if,

most to plaintiff, reasonable
men might differ, but motion should be granted if no reasonable
man could reach verdict for plaintiff.
4. Carriers 318 (13)

Evidence authorizéd finding in action for wrongful death of
airline » who drowned after alrplane crashed in tide-
waters. of river, that failure of airline to establish and execute
mnedumtoinsmtpasungenuwlocaﬁonmduseofhte
vests was and willful to positive duty

and of so that hab)-
lity of airline could not ‘be linnted to $8,300 under Warsaw Con-
vention. Warsaw Convention, art. 25, 49 Stat. 3020.

5. Carrlers 307 (6)

In determmlng whether failure of airline to establish and
execute p to instruct as to location and use
of life vests was conscious and willful omission to perform posl-
tive duty and ituted reckless di: of
that $8,300 limit under Warsaw Convention was not apphcable
In action for death of who di d afte
crashed in tldewaters of river, court was not bound by ll.mlt of
Irish Government's regulations relating to life vest instructions
on airplanes.

8. Carrlers 318 (13)

by lury in action for wrong-
ful death of airline who di d after airplane crash-
ed in tidewaters of river, that airline’s agents were guilty of
willful misconduct in failing to send distress radio message, and
that therefore the $8,300 liability limit under the Warsaw Con-
vention was not i Warsaw Ci , art. 25, 49
Stat. 3020.

7. Carriers 318 (13)

Evidence authorized finding by jury in acuan for wrongtul
death of airline who d d after L crashed
In tidewaters of river, that failure of crew of airplane to take
available steps to provide for passenger’s safety after airplane
crashed was conscious omission made with reckless disregard of
consequences, so that $8,300 liability limit under Warsaw Con-
vention was not ‘Warsaw C art. 25, 49
Stat. 3020,

8. Carrlers 318 (13)

Evidence authorized finding by jury, tn al:hon tor ‘wrongfu)

death of airline who d crashed
(Continued next pue)

THE SECRETARY ...... (Continued from page 6)
tribunal of the land should also be passed upon by the elec-

torate at the polls every four-or:six yearsas the case moay be? -

Would not that mean ultimately that the country would not
need jurists for its Supreme Court but politiclans? Of course,
“the rule of law is unsafe hands when the courts cease to func-
tion as courts and become organs for control of policy,” as one-
time Justice Robert H. Jackson says, but why should that mat-
ter?

In his highly instructive book, The Struggle for Judicial
Supremacy, the same former Supreme Court Justice relates that
when Howard H ‘hﬂ was President. Harrison’s Solicitor Gen-
eral, he to- the of the Federal
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Supreme Court as a “lot of mummies.” He was then express-
ing his “great i and for _thelr to-
wards his President’s administration. Years later, Taft had
reason o eat his words. That was when ironically he became
the leading mummy or Chief Justice of the same Court.

It is possible that Secretary Liwag may eventaully have
the same experience, considering the strange vicissitudes of poli-
tics. In fact, he may feel the same reaction as that of a sen-
ator who used to attack with acerbity a ecertain agency of the
government until he became a leading member of it. Asked why
he ceased to be critical of it, he frankly -answered, “Because
now I know be
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in tidewaters of river, that failure of airline’s ground agent to
be aware of loss of radio communication with airplane and to

in an action for wrongful death. The decedent, William Gordon
Tuller, was a passenger on a flight of Koninkijke Luchtvaart Ma-

initiate prompt search and rescue was omis-
slon of performance of positive duties, so that $8,300 liability
Iimit under Warsaw Convention was not applicable. Warsaw
Convention, art. 25, 49, Stat. 3020.
9. Federal Civil Procedure 1973

Application of Irish Government's order relating to life vests
in airplanes as falr subject of comment in argument to jury in
action for wrongful death of airline passenger, who drowned af-
ter airplane crashed in tidewaters of river about 7,000 feet from
end of Irish airport runway.
10. Carriers 317 (11)

Pages of airline manual relating to duties of radio operator

h ij N.V. KLM Royal Dutch Airline Holland, (KLM), from
Amsterdam to New York which crashed approximately one mi-
nute after take-off from its i stop at Ire-
land. The plane crashed in the tidewaters of the Shannon River
some 7,000 feet from the end of the airport runway. As the
wheels of the plane left the ground, the control tower radioed its
precise take-off time but the acknowledgement required to com-
plete the take-off ‘was not forth ing from the plane.
Receiving no response, the tower made repeated attempts to
make radio contact without success. SABENA (Societe Anonyme
Belge d' De La Navigati Aerienne) KLM'’s agent

when there is ditching of alrplane were properly d in
action for ful death of who di when air-
plane crashed in tidewaters of river.

11. Appeal and Error 315 (1) 216 (1)

Appellants were precluded. from ralsing objection on appeal
that contract was not construed by trial court and was subject
of in 11 's ion, where did not
request specific i of and made
no objecnon after charge. Fed Rules Civ. Proc. rule 51, 28
u.s.C.

12. Evldﬂloe 123 (ll)

Statement made by radio of 1
of accidents at alrport eight or ten hours after an-plane crashed
was not admissible as part of res gestae in action for wrongful
death of passenger.

13. Evidence 243 (2)

Statement made by radio of to il
of accidents at airport, as part of authorized Inquiry into causes
of crash of airplane and relating to ‘radio operator's duties and
acts within scope of his employment, was properly admitted in
evidence in action for wrongful death of airplane passenger.
14. Appeal and Error 215 (1) 216 (1)

Alleged error because of failure of federal district court to
give certain instruction could not be considered by Court of
Appeals on appeal, where no such instruction was requested, and
no objection was taken to charge because there was no such in-

and 11 had full ited opportunity to ob-
Jject to charge.
15. Death 67

Evidence that income of di d would have i over
full span of life expectancy should have been received on issue
of damages in action for wrongful death.

16. Courts 406.5 (21)
Reviewing court may reverse, if at all, for excessiveness of

and fllght representative at Shannon, had a radio capable of

such On this the monitor was
turned off immedlaﬁely after the tower sent its part of the take-
off without iting the plane’s As a conse-
quence SABENA officials were not aware for some time of the
fallure of the KLM flight to answer. When the tower eventually
notified SABENA of ‘the loss of radio .contact, SABENA did not
advise Aer Lingus, KLM's operational representative, although
it was SABENA's duty under its contract to inform Aer Lingus
of probable interruptions of service or retarded progress of the
flight “as soon as possible”. In the KLM plane three radio micro-
phones were available to the flight crew, the pilot, co-pilot and

, radio officer, and each microphone was tuned to thé tower fre-

quency. Notwithstanding this, no distress message was tran-
smitted either when the plane began to descend or after the
crash. When the plane “shuddered "in a stall the radio officer
primarily charged with radio communications was thrown from
his seat because he had failed to fasten his seat belt as required
by operating regulations,

After the crash in shallow water, the crew evacuated most
of the passengers to two rubber dinghies, which were moved
along the side of the plane by means of rope fastened to the *
fuselage. Tuller and another passenger made their escape through
a rear window and stood on the tail of the airplane without
life preservers. When their shouts were heard- by. the. members
of the crew in the second dinghy, the crew attempted to man-
euver the dinghy around the wing. Finding the tow line too
short, they cast off the line and attempted to paddle the dinghy
to the tail, but their efforts were unsuccessful due to the tide
and wind and the inadequate size of the paddles. Additional
ropes were available in the cockpit but were not used. The
ship’s officers made no effort to determine the condition of the
on the tail of the plane or to ascertain whether they

verdict only if verdict is so grossly or as to
demonstrate clearly that federal trial court abused discretion in
permitting it to stand.

17. Courts 99 (1)

Award of $350,000 for wrongful death of one who had life
expectancy of 36 1/2 years, and who earned salary of about $27,-
000 to 20,000 a year after taXes, was not so excessive that it
should have been set aside by federal District Court.

———00 :

o—
Mr. William J. Junkerman, New York City, for appellants.
Mr. Murdaugh Stuart Madden, D.C. for

Messrs. Theodore E. Wolcott and John S. Chapman, Jr., New
York City, both of the Bar of the Supreme Court of the State
of New York, were allowed to argue pro hac vice for appellees,
but did not argue.

Before Mr. Justice REED,* and WILBUR K. MILLER, Chief
Judge, and BURGER, Circuit Judge.

BURGER, Circuit Judge.
This is an appeal from $350,000 judgment for the appellees

* Sitting by designation pursuant to 28 U.S.C. 294 (a).
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had life vests.

For over four hours Tuller and his companion remained on
the tail in a rising tide. Near dawn, information of the crash
and its location finally reached the tower, and a launch was dis-
patched to the crash scene. Just as the launch  approached,
with the water by then chest high, Tuller lost his footing and
slipped into the water; his body was later recovered. His com-"
panion was rescued.

A booklet inserted in the back of each seat of the plane
stated that life vests could be found in one of three locations in
KLM planes, but at no time was the matter of life vests brought
to the attention of the passengers nor had they been told the
specific location of the vests in this airplane or how they should
be fastened or inflated.

The jury was Instructed that under the Warsaw Convention,
which - the- court ‘ruled governed-the-Hability-of " the airlines, the
damages were to be limited to $8,300 unless. the defendants were
guilty of “willful misconduct”, in which case the $8300 limit did
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not control.' The jury returned a verdict for the plaintiff in
the. amount of $356,000.
Thq appeal presents these issues:
(1) Was there sufficient evid
go to the jury?
(2) Was there error in the reception in evidence of
(a) an Irish order pertaining to instruction on use and loca-
tion of life vests,
'(b). pages of a KLM manual relating to- ditchi d

" to

of “wilfful mi d

translate these words as ‘wnllul
expression in our law.”2

The alleged wilful misconduct of the appellants in this case
resolves itself into four elements: (1) fallure to properly in-
struct passengers of the location of life vests and in their use;
(2) fallure to broadcast an (3) failure to'
take steps to provide for the safety of Tuller after his peril was
known; (4) failure of SABENA to be aware of the loss of radio
communication with the plane and to initiate prompt search and

(c) the contract between KLM and SABENA,

(d) a statement made by the radio operator at a hearing
betore Irish authoritles some twelve hours after the crash?

(3) Was there reversible error in the failure of the trial judge,
absent request or objectlon, to clarify. the impact of KLM’s
ncgllgepce on SABENA's liability?

(4) Was there sufficient evidence to support the damage
award?

Byid

. of Wilful Mi duct

[1-3] At the close of the case appellants moved to dismiss
the complaint for all amounts in excess .of $8300 and for a
directed verdict in favor of appellees for $8300 for want of evid-
encé of wilful misconduct under the terms of the Warsaw Con-
ventlon.. In considering whether the appellants were, as they
claim, entitled to the relief they sought by their motlon we are,
of course, obliged to take that view of the evidénce most favor-
able to appellees and give them the benefit of all inferences
which might reasonably be drawn from the evidence. Gunning
V. Oooley,1930 281'U.S. 90, 94, 50 S. Ct. 231, 74 L. Ed. 720.

-On a motion for a directed verdict, "x X X it is well set-
tled that the evi must be d most to
the plalnmf to thu end he is entitled to the full effect of
every If upon the evidence,
so considered. reasonable man could ‘reach a verdict in
favor of the plaintiff, the motion should be granted.” Jack-
son v. Capital Transit Co., 1938, 69 App. D.C. 147, 148, 99,
F. 380, 381, certiorari denied. 1939, 306 U.S. 630, 59 S. Ct.
464, 83 L. Ed. 1032, quoted in Kendall v. Gore Properties,
Inc, .1956, 98 U.S. App D. C. 318, note 3, 236 F. 2d 673, 679
note 3.

The jury was instructed that “wilful misconduct is the in-
tentional performance of an act with knowledge that the * * *
act will probably result in injury or damage, or * * * in some
manner as to imply reckless disreg: of the of
its per!orrnam:e and likewise, it also means * * * failure to act”
in such circumstances. This was substantially the charge ap-
proved, by.this court in American Airlines, Inc. v. Ulen, 1949, 87

US. App. D. C. 307, 186 F. 2d 529, where we also suggested lhlt'

wilful misconduct means “a deliberate purpose not to discharge
some duty necessary to safety 1d., 87 US. App. D.C. at page 311,
186 F. Zd at page 533. -

rescue

(1) The evldence showed that Tuller was alive within seconds
before the rescue launch reached the mrphne, but that he lost
his footing, fell into the water, and was lost. Since the partles
stipulated that Tuller was not injured in the crash, the Jury
could reasonably have inferred that if Tuller had been wearlng
a life vest his life could have been saved. Significantly, the crew.
members, who knew the location of life vests, realized the need
and promptly put them on.

There was that no i
concerning life vests were made to passengers before take-offs
or during the flight, and the passenger who, stood with Tuller
on the tail testified that he did not know where the life vests.
were located. The descriptive booklets inserted in the back
of each seat stated that the life vests could be found in -one of
three places, but at no tme were the passengers informed. where
they could be found in this particular aircraft. Regulations. of

‘the Irish Government do not require life vest instructions unless

aﬂuh!kmorethan!ﬂmutesuavelfromhnd. 'l'hls
was always within 30 minutes flight from land, provided n
maintained normal flying speed—and remained airborne, which.
of course it did not, i
[4-5] In view of the gravity of the harm which would follow.
an emergency landing on water on a night flight which contem-
plated landings and take-offs at least two airports near the sea,
the jury could reasonably find that the failure of KLM to estab-
lish and execute to instruct as to the lo-
catlon and use of life vests was a consclous and wilful omisslon
to perform a positive duty and constituted reckless disregard -of..
the consequences. We are not bound by the limits .of the. Irish.
Government’s regulations as to when life vest instructions should
be given to fulfill the duty of care owed to passengers. Cf Horo-.
bin v. British Airways Corp. (1952) 2 A. E. R. 1016, 1019, (Q.B.).
(2) A distress message could have been sent merely by ufiter-
ing the universal signal in the words “King Yoke Mayday”
or -even “Mayday.” Immediately before take-off the radio
officer was at his desk in the plane with a microphone before,
him tuned to the tower frequency. But dufing the descent he'
was thrown to the floor because he had failed to take his seat:
and fasten his seat belt. The KLM operanons manual required
all personnel to have a ion prior to’ take-off-
of possible failure”, and to send a-distress as- soon Bs-
an emergemy arose’ Regulatlons of the Irish Government also
d public . aircraft. to .notify . appropriate author-

The. phrase “wilful mi ioned ble dis-
cussion in, the drafting of the Wal'saw Convention in 1929. Lia-
bility was limited to 125,000 French Francs .(then approximately
$12,500:=~ and now approximately $8,300) for a single passenger
unless. Article 25 of .the Convention applied. See note 1, supra.
The United States was not a participant but in .the dis«;ussiqns
relating to the meaning of the French word “dol” used in the
text of Article-25 as the English delegate said “I wish, it to be

noted on the record that -as a result of the explanations we

1. The. Warsaw Convention, provides:
i “(1) The carrier shall not be entitled to avall himself
f -the provisions. of. this, convention which exclude or limit
Ms Tiabllity, if the damage is caused by his wilful miscon-
. duct g‘:’ by such default on his part as, in accordance with

2. “We have In our country the expression ’wnlful misé
conduct’ * * *. it covers not only-acts accomplished with
deliberation, but nlso acts of Cdrelessness without regard
of the comsequences.” ProcesVerbaux II' Conference Inter-
nationale de Droit Aerien, 4-12 Octobre 1929, Varsovie, p.
40-42, published by the Mnmstry of Forelgn Affan's of - Po-
land, 1930. The of
as advised by the ‘Senate was accompanied by an English
translation which used the “wilful ‘misconduct” to
translate “dol”. 49 Stat. 3020 (1934) This ‘was the Eng:
lish translation before the Senate for consideration. 18
Cong. Rec. 11580 (1934).

3. The KLM operating manual, page 38, states:
. “Surface stations and shlps should- be Informed of the
exlstence of an emergency -as soon és it arises. :This should

_“the law- of the court to whn:h the case is submitted, is e done even if it is not certaln that the airplane will have
sl ‘to be equivalent'to wilful m].sconduct" "Warsaw 16 be ditched. It Is easy enough ‘to cancel the ¢ I after

- Convéntion; Anzs 49sm.3m‘(9 the emiexgency is over.” o
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itles “by the means of any involv-
ing the aircraft. The plane was equipped with radio micro-
phones at three positions; the pilot’s, the co-pilot’s and the radio
operator’s. Here there was a brief period, even if only seconds,
as to which a jury could reasonably find that the behavior of
the plane gave notice of a possible crash and time sufficient to
utter the distress signal. Furthermore, there was no attempt to
send a message after the crash; there was evidence that
the electrical system was so organized that the plane’s radio
would operate from independent power after the main ignition
switch was thrown to avoid and fire. In addition there
was a portable emergency radio operable by hand crank in the
rear of the plane.

[6] Had a message been sent the control tower by any of
the available means, the authorities would have been di

with checking the progress of the flight and notifying Aer Lingus,
the operational representative of KLM, in the case of retarded
progress of the flight. However, as a result of the switching
off of the SABENA monitor radio without waiting for the com-
pletion of the take-off message and before it was known whether
the airplane had failed to respond together with the absence of
SABENA employees from the office at subsequent perlods, Aer
Lingus was not notified of the loss of communication, for sev-
eral hours, nor was the KLM station manager so notified.s

While the control tower personnel had broad duties with res-
pect to contact with the plane and did In fact remain aware of
the plane’s failure to respond, SABENA as KLM’s agent had con-
tract duties as noted in the margin. But SABENA was seem-
ingly satisfied with the loss of contact with the KLM plane at the

ly aware of the crash and rescue equipment could have been
dispatched promptly rather than some four hours later. Ac-
cordingly, the jury was warranted in concluding that KLM's
agents, In failing to send a distress message, committed wilful
misconduct.

(3) After the first dinghy was filled with passengers, the
captain and radio officer made a final check for passengers in
the cabin and then boarded the second dinghy. Shouts wen

critical of take-off, landings and take-offs being the
most hazardous of their operations. In view of this it is less
surprising that the tower personnel did not pursue the matter
agressively. The vital importance of communication between
pllot and control tower is suggested by the severe governmental
sanctions for' faillir¢ to perform d acts of

The search and rescue organization of the Shannon airport did
not have its own planes. As KLM's operational representative,
Aer Lingus was the local facility capable of instituting a search.

heard from the passengers on the tall, and the
ed to maneuver the dinghy around the wing with the ropes at-
tached to the fuselage. Finding the rope too short, and fearing
to take the dinghy over the sharp edge of the wing, they re-
leased the rope and tried to paddle the dinghy. But the round
* rubber vessel would ndt respond to their small paddles and in-
stead drifted with the tide toward the shore. The crewmen had
no experience in the use of the dinghies except in a large swim-

ming pool.
[7]1 The crew was aware that it was possible to

In ion of this, the contract between KLM and SABENA,
as we have noted, required SABENA to advise Aer Lingus im-

-mediately of any facts related to an interruption of service, and

to keep Aer Lingus informed of the movements of the alrcraft.
Some forty-eight minutes after take-off, a SABENA agent learn-
ed from the control tower that radio contact with the plane
had ceased shortly after takeoff. Nevertheless, Aer Lingus was
not notifed of this fact for another hour and thirty minutes. Fin-
ally aware of loss of contact and the plane’s failure to report a

the dinghy by ropes attached to the fuselage because they had
previously maneuvered it to the main door in that fashion. More-
over, additional lengths of rope ‘sufficient to reach the tail were
available in the cockpit. Various alternatives were plainly avail-
able: one of the crew could have swum to the tail of the plane
with the rope and pulled the dinghy to the men or vice versa,
as had been done with respect to moving the dinghy in earlier
maneuvering. No effort was made to put a crew member on top
of the cabin by use of ropes thrown, or carrled by a swimmer,
to the opposite wing engines. Had this been done the tail pass-
engers might well have been guided over the top of the cabin
to the dinghy. The jury could reasonably find that under these
circumstances, the failure to take available steps to provide for
Tuller’s safety was a conscious omission made with reckless dis-
regard of the consequences when it was known he was in a posl-
tion of peril. There is no suggestion that the departure of the
second dinghy without making some effort to provide for Tuller's
safety was necessary ‘to protect the lives of the occupants of
that dinghy.

(4) As agent for KLM, SABENA was charged by contracté

4. SABENA contracted to “render * * * services to the Carrler’s
(K.LMs) ﬂlght operattng wn.hm the area ot mpnnsnblhty
(at 3 is Annex-

thereby nummmng close hason with the operatlonal re-

presentative (Aer Lingus) designated by the Carrier so as
to coordinate his requkement&

“Maintain contact with all fllghts within his area of
mponslbxhty notmg d or as com-
flight plan and inform the operauonal repre-

stntauve (Aer Lingus) m:wud by the Carrier.

‘In the event of an emergency, take action necessary
for the safety of the fhght belng gufd by the instructions
in the relevant Operanons Manuxl

“Report the complete facts of any incident of a flij
operations nature wi causes delay or interruption of
flight to the operations department of the Carrier,
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safe and ! take-off SABENA as KLM's representative
had a duty to “take actlon necessary for the safety of the flight”
and press every avallable inquiry and initiate through Aer Lin-
gus emergency surface craft investigation in the area of the
known take-off pattern.

[R] Here no real effort was made to check on the “missing”
plane until nearly two hours after take-off when the tower
sighted flares in the take-off pattern of the KLM plane;- -Even
then no surface craft were dispatched. Later another plane in
routine flight sighted the crashed ship in the growing light of
dawn and finally surface craft were dispatched. SABENA'’s failure
to inform Aer Lingus of the loss of communication with the
plane it was responsible for, plainly delayed emergency search
and rescue action which, had it been initiated in these circums-
tances even as much as five minutes earlier, could have prevent-
ed Tuller’s death. The defaults of SABENA as KLM's ground
agent were conscious omissions of performance of positive duties
relating directly to the safety of passengers.

We hold that as to each of the categories of alleged wilful
misconduct of KLM there was sufficient evidence from which a
jury could reasonably find that KLM was guilty of wilful mis-
conduct as that term has been interpreted by this court under
the Warsaw Convention; we hold also that there was sufficient
evidence from which a jury could reasonably find that SABENA
was gullty of wilful misconduct as that term has been inter-
preted by this Court under the Warsaw Convention. There is
also evidence from which a jury could reasonably find that as
to each category of wilful misconduct the negligence in ques-
tion contributed proximately to Tuller's death.

“Ensure_tha or known inter to sche
dules for l’hght operauonal reasons * * * are given as soon
as possible t i by
the Carrier.”

5. There was evidence that:it:was the established practice that
a radio message was not ed as ,complete until ack-
nofwledied by the reciplient. tower continued to request
acknowledgment of its take-off message.
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Alleged Errors in the Reception of Evldence
[91 (1) Irish order as to life vests. Appell

ant plece of substantive evidence on the issue of wilfful mis-

go solely to the interpretation put upon this order by appellees’
counsel in argument to the jury. The applicability of the order
was a fair subject of comment in argument and there is no
substantial basis for disturbing the verdict on this ground.

[10] (2) KLM manual. Pages of a KLM manual relating to
the duties of the radio operator were admitted over objection.
The ground of the objection was that the manual applied only
to planned and controlled emergency landing on water and not
to an involuntary crash landing. As a result of questions by the
appellees’ counsel, and questions by the trial judge after impeach-
ment of the witness by a prior deposition, a sufficient foundation
was lald for the admission of this manual in evidence. The radio
operator finally admitted that if a crash occurred it was the
duty of the crew to carry out as many as possible of the pl d

duct. As such it di an of the existing risks
and had a direct bearing ori whether there was reckless disre-
gard of the dangers to which the plane and its passengers were
exposed.

([12] Appellants argue that the challenged statemnent does.
not fall within any of the exceptions to the hearsay rule point-
ing out particularly that the hearing at which it was made oc-,
cured 8 to 10 hours after the crash. We agree that the utter-
ance was too remote after the crash. We agree that the utter-
its admission as part of the res gestae. However spontaneous in
the contest of the hearing, it does not meet the standards of
res gestae, in relation of the accident.

Appellees contend that Oudshorn’s post-accident statement

ditching procedures.

[11] (3) KLM-SABENA contract. It is urged as error that
the contract between KLM and SABENA was not construed by
the ‘trial court and was the subject of argument in appellees’
summation. Appe.llants did not request specific instructions on
the meaning of the contract and made no objection after the
charge; they are precluded from raising this objection now. Fed.
R. Civ P. 51, 28, US.C.

' (4) Radio A took the deposi-
tion of the KLM rad:o operator, Oudshorn, after his employ-
ment with KLM was t In the d , which was
received ‘as part of the appellees’ case In chief, the radio opera-
tor stated that he did not send a distress passage before the
plane crashed because there was no sufficient time to do so.
He was then asked if he had made a statement to the Inspec-
tor of Accidents at the Shannon Airport some hours after the
crash. The witness admitted making statements at the hearing,
in question, which he said was attended by “one of our chief
flight engineers of KLM *** one of the, people of ‘the Dutch
Dutch -CAA” and others, M; thl.s point appellees offered and the

is i because it was made while he was an employee
of KLM and was his Jt ion of his of duties
within the scope of his employment. From this they urge
that the utterance is imputable to KLM. In answer to this ap-
pellants contend that the radio operator was mot a KLM em-
ployee when the deposition was taken or when the testimony
was read into evidence at trial, and that the radio operator
had no duty or authority to make declarations binding on KLM
at the hearing of the Inspector of Accidents.

The radio operator was a KLM -employee when he uttered
the challenged statement. It is true that members of the flight

‘crew of an airline are hired primarily to work for the airline,

not to speak for it. But in this context, having in mind the
public nature of the duties of crew members toward common
carrler passengers, it was as much a part of the crew's duties
to account to public authority for the manner in which those
duties were discharged as it would be to account or report to
the employer. Whether KLM acquiesced in the inquiry, or
whether it had no choice in the matter is not ‘entirely clear
from the record; however the record discloses that a KLM re-
pres:ntauve was present at- the hearlng. and that Oudshorn’s
were without

court over of the radio opera:
tor’s statement at the hearing be(org the I of A

Appellants objected to the proffered transcript of Oudshorn’s
statemen( on the ground that “it is not part of the res gestae”,
thus ing that the was ‘as hearsay.

Many writers on ‘evidence’ have urged that rejecting early
post- of an while iving the

After argument the District Court after first indicating that he
regarded it as part of the res gestate, then reconsidered and
ruled -that
“The statement refers to the accident, otherwise there
would be no purpose in having the statement made, It was
made * * * at Shannon on the same (488) day of the accident
and in response to the particular question as to why he
didn't send the message.
“I think it is admissible and I will let it in”.
The pertinent part of the statement made by Oudshorn at that
time was
“We were tu.ned at frequency of 118.7, the tower fre-
quency and I honestly must say that I did not think when it
happened, to take the microphone and tell people there was
something wrong on the plane. I could tell you that would
never happen. You first think of your skin, and then of the
mlmphmg That was my feeling, because it happened so
fast.” (Emphasis added.)
The trial judge did not try to limit the effect of this state
ment in any way. Realistically it could not have been admitted
merely for purposes of i h in the ci shown
here.s ‘The challenged statement must be viewed as an import-

6. Appell 3 that _the
peached their own witness, Oudshorn, is contradicted In ap-
pellants’ own brief by the' argument that:
"The foregomg Statement was actual.ly not a contrad:o-

p i in the courtroom perhaps se-
veral years after the event is to give preference to the weaker
over the 8¢ id Had Oudshorn made sub
the same utterance within the hearing of passenger.as he emer-
ged from the cabin of the plane we would permit the passenger
to testify to what was sald as part of the res gestae; yet the
passenger’s testimony might well come three ‘or four years after
the event and be d d upon his i of the words
uttered. That, surely, is not more reliable than Oudshorn’s state-,
ment against his interest, uttered and recorded some eight hours
after the rescue, in a formal process of reporting to the Irish
G it the .

Apparently with this in mind the proposed Model Code of
Evidence rule 508 (a) admits the employee’s statement if “the
declaration concerned matter within the scope” of the declar-
ant’s employment. See also Slifka v. Johnson, 2-Cir.; 161 F. 2d
467, certlorari denled, 1947, 332 U.. 758, 68 S. Ct. 57, 92 L.
Ed, 344; Martin v. Sava.ge Truck Line, D.CD.C. 1954, 121 F.
Supp. 417. O clearly d a matter
within the scope of the radio operator’s employment; slnce his

doing so. The statement made some 12 hours after the ac-
cident that at the time of an airplane crash one thinks of
one’s skin before thinking of a microphone, was no more
than a mental reaction at the time it was given — it had
no probative value other than to stir up passion, bias and

tion of O

fast that there was not time to swm:h the frequencies in
order to send out a message and that he did not think of
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onthepanofthe]urythatlsexacuy the way
. ,platntlfts -counse] used it."”
7. McCormick, Evidence, Sec. 244, at'519; ‘(19:54).
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compli with undi d safety was in ion.*
Had he been at his assigned post with his microphone at hand
and his instruments tuned to the tower frequency, as they were,
he could have uttered the “Mayday” distress signal in a fraction
of a second. His explanation of his failure to do this was with-
in the scope of his duties.

Since relfability is the basic test for the admission of any
hearsay statement, the interest of the one who utters it and
one to be charged is always important. That this statement is
adverse to the interest of KLM is plain. The statement was
also adverse to Oudshorn’s personal interest in that it entalled
the possible loss of his employment, impairment of his future
employment opportunities, possible civil liability for Tuller's
death, and even the possibility of criminal sanctions, We think

type may have value in that it tends to encourage free and
full disclosure of information. See McCormick, Evidence Sec.
78, at 160-61 (1954). But the problem is one of balancing com-
peting considerations and on balance we think the ends of jus
tice are better served by receiving such statements when found
to be reliable.

[13] We hold that the made by O , the
KLM radio operator, as part of the authorized inquiry into the
causes of the crash and relating to his duties and acts within
the scope of his was dmitted in evi-
dence.

ploy

Alleged Errors in Instructions
Appellants’ brief does not assert any errors in the trial courts’

that such a recorded statement meets any ble test of
reliability. The official nature of the inquiry which elicited the
statement, the independent recording of the statement, the source

to the jury. However, it is contended that the
trial judge precluded exceptions to the charge, and that error
?ccurred in the charge with respect to the liability of SABENA.

of the utterances, and the interest of the utterer all 1
to give the statement the earmarks of rellability absent in Pa-
mer v. Hoffman, 1943, 318 U.S. 109, 63 S. Ct, 477, L. Ed. 646. Sure-
ly it cannot be said, as to the employee who uttered it or the
employer who is charged with it, that its “primary utility is
litigating * * *.” Id., 318 U.S. at page 114, 63 S. Ct. at page
481. See Pekelis v. T.W.A, 2 Clr, 187 F. 2nd 122, 130, 23
ALR. 2d 1349. Certiorari denied 1951, 341 US. 951, 71 S.Ct.
1020, 95 L. Ed. 1374, .

The Second Circuit considered the application of the fede-

ral shop book rule, 28 U.S.C. Sec: 1732 (19568)to a similar situa-

“ tion in Pekelis v. T. W. A,, supra. There reports of an airline ac-
cident investigation conducted by the airline for its own pur-
poses were held admissible. Noting that the challenged ma-
terial was not favorable to the airline’s interests, that court
gave the interest factor ‘welght in il “their
earmarks of reHability” and in distinguishing Palmer v. Hoff-
man, supra. We need not reach the question whether the chal-
lenged here is issil under the federal shop
book rule in light of our holding that it is admissible on other
grounds.

We emphasize that we are not here confronted with the
problem of the admissibility of opinion evidence. See New
York Life Ins: Co. v. Taylor, 1944, 79 US. App. D.C. 66, 147 F.
2d’ 297; Washington Coca-Cola Bottling Works, Inc. v. Tawney,
1956, 98 U.S. App. D.C. 161, 233 F. 2d 3563. An added distinguish-
ing factor is that KLM had full opportunity to cross-examine
Oudshorn when the deposition was taken for the purposes of
this case.

We are not
be ad d that

of the traditional which can
of post-accid of this

8. Qudshorn_testified:

“Q. Did every member of the flight crew have a seat

with a seat belt? A. That's right.

“Q. What is the purpose of seat belts? A. Well in
case of an accident, or in sudden stop or acceleration, that
you are not thrown out of your chair. ,

“Q. And you can continue your dutles? A. That's

“Q. If you are not thrown out of your chair? A. That's
right.
“Q. Is there any regulation requiring that these seat
belts be fastened at any particular time? A. Yes, during
take off and landing they are supposed to be fastened.

“Q. When you say during take off,” how much time
that encompass during the take off? A. Well, that means
from when you start off blocks until the Captain gives the
command to switch off the 'sign ;Futen seat belts.’
*

“Q. Did you feel at the time you felt this shudder, and
when you were thrown out of your seat, (466) that the plane
was going to crash? Did you have that :‘ensatll:)n, that you

11 that

that the trial
court failed to instruct correctly on the liability of SABENA in
that the jury was .told that a finding of wilful misconduct by
elthér or both defendants would bring them to the issue of
proximate cause. At no point did the court instruct the jury
that if the wilful musconduct were committed solely by KLM,
the principal, SABENA, the agent, could not be held liable, No
such instruction was requested and no noted objection was
taken to the charge in this respect. It should be noted that

"KLM and SABENA were represented by the same counsel, al-

though obviously at this point their interests inevitably diverged.
Rule 51 of the Fed. R. Civ. P. requires that objection be taken
to errors in the charge in order to claim error on appeal. Some
courts have taken the view that “the plain error rule may not
be utllized in civil appeals to obtain a review of instructions
given or refused, where the ground was not raised in the trial
court.” Bertrand v. Southern Pac. Co., 9 Cir.. 1960, 282 F. 2d
569, 572, certiorari denled 1961, 3656 U.S. 816, 81 S.Ct. 697, 5 L.Ed.
2d 694. .

[14] Of course, if the trial court in fact prevented the
objection from being made, an inviting case for the application
of the “plain error” rule would be presented. We have ex-
amined the partions of the record relied on by. appellants to
show that the District Judge in some way impeded or prevent-
ed the recording of a timely objection. We are satisfled that
appellants had full and uninhibited opportunity to object to the
charge concerning the liability of SABENA if they desired but
failed to do so. The trial of this cause was long and expensive
and the contentions underscore the need for strict. compliance
with the rule which treats as waived that to which no timely
objection is made. : .

The claimed error in the scope of appellees’ arguments to
the jury does not merit comment.

Damages

[16] The jury returned a verdict of $350,000 for the appel-
lees. The evidence on the damage issue showed a life expectancy
of 36% years. Tuller earned a salary of approximately 27,000
or $20,000 a year after taxes as vice-president incharge of engin-
eering at Melpar, a division of Westinghouse Airbrake® Besides
his widow, Tuller was survived by two children then aged four
and eight respectively.

[16, 17] The award of $350,000 is attacked as so excessive
that it should have been set aside by the District Court. We
pointed out in Hulett v. Brinson, 1955, 97 US. App. D.C. 139,
141, 229 F. 2d 22, 25, certiorari denfed 1956, 350 U. S. 1014,

(Continued mext page)

9. The appellees tendered but the District Court rejected prof-
fered evidence urporting to show that Tuller's income would

were going to crash? A. I, p
when %mfl;ft this unusual shudder and going down, that this
was'a crash. My personal opinion was that it was that.”
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over the full span of life expectancy. Such evidence
was relevant and should have been received. O'Connor V.
United States, 2 Cir, 1959; 269 F.2d 578,
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RN I
‘Rep. of the Philippines, Plaintiff-appellant, vs. Damian P.

Ret, ‘Defendant-appellee, G.R. No. L-13754, March 31, 1962, Pare-
des. J.

1.

. ID; ID;
' WERE MADE APPLICABLE.—The prescriptive period of

INCOME TAX; LIMITATION OF ACTION TO COLLECT;
THREE YEAR PRESCRIPTIVE PERIOD IN SECTION 51
(d), NATIONAL INTERNAL REVENUE CODE, AS LIMIT-
ATION FOR THE GOVERNMENT TO COLLECT TAXES BY
SUMMARY PROCEEDINGS.—The three-year prescriptive

.period provided for in section 51 (d) of the National Inter-

nal Revenue Code was meant to serve as a limitation

“on the right of the government to collect income taxes by

the summary methods of distraint and levy, said period to be
computed from the time the return is filed, or if there has
‘been a neglect or refusal to file one from the date the re-
turn is due, which is March 1Ist of the succeeding year. (Col-
Iebtor vs. Zulueta, 63 0.G., 6582, Oct. 15, 1957).

ID.; CASES WHERE PRESCRIPTIVE PERIOD

three years was intended to” be a general limitation on the

right of the government to collect income taxes by summary .

proceedings, irrespective of whether the tax-payer filed a
return or not, or whether his return was true and correct or
erroneous or fraudulent.” :

. ID,; ID.; SEC. 51 (d), NATIONAL INTERNAL REVENUE
. CODE DOES NOT PROVIDE PRESCRIPTIVE PERIOD FOR

COLLECTION OF INCOME TAX BY JUDICIAL ACTION;
SEC. 331 OF SAID CODE IS THE APPLICABLE PROVISION.

_ —Section 51 (d) of the National Internal Revenue Code,
‘which refers to the collection of income tax, does mot pro-

vide for any prescriptive perlod insofar as the collection of
mcome tax by judiclal action is concerned, the prescriptive
period therein menuoned bemg merely applicable to collec-
tion' by by Court.
Constdering mx vold in the law applicable to income tax,
ahd bearing In mind that Section 331 of the Code which pro-
vides for the limitati and tion by

SUPREME COURT DECISIONS

ID.; ID.; SEC. 332, NATIONAL INTERNAL REVENUE
CODE NOT APPLICABLE TO COLLECTION OF INCOME
TAXES BY SUMMARY PROCEEDINGS; APPLICABLE TO
COLLECTION OF SAID TAXES BY COURT ACTION,—Sec-
tion 332 of the Internal Revenue Code does not apply to in-
come taxes if the collection of said taxes will be made by’
summary proceedings, because this is provided fof by Sec-
tlon 51 (d) of said Code; but if the collection of iricome
taxes is to be effected by court action; then-section 332 will
be the controlling provision.

ID.; ID.; ALTERNATIVES GIVEN T0 COLLECTDR OF IN-
TERNAL REVENUE UNDER SECTION 332, R.BVE)IUF
CODE, TO COLLECT INCOME TAXES.—Under Sectlon 332,
National Internal Revenue Codg, the Collzctor of Internal
Revenue is given two alternatives: (1) to assess ;hg tax
within 10 years. from the dlscovery of the falsity, fraud or
om!ssion, or (2) to file an action in court for the collection
of such tax without assessment also within 10 years from
the discovery of the falsity, fraud, or omission. ln the gase
at bar an assessment had been made and this fact has taken

;; out ‘the case from the realms of the provislons of :section

332 (a) and placed it under the mandates of section 332 (c),
National Internal Revenue Code which js the law applicable.
In the case at bar and general enough to cover the present
situation.

ID.; PRESCRIPTION OF ACTION TO COLLECT lNCQME
TAX; CASE AT BAR.—The Collector of Internal Revenue is-
sued income tax notices to appellee on Japuary 20, 1951,
urging to pay the sums mentioned therein but said appsllee
refused to pay the said lmount. Upon recommendation of
the 11 for a vi of
sections of 45 (a), 51 (d), and 72 of the National Internal
Revenue Code, penalized under Section 73 of the same
(Criminal Cases Nos. 19037 and 19038). He pleaded guilty
to the 2 criminal cases andwa;s:ntpnpedtobeﬂm‘dfor
each, After his conviction, on September 21, 1957,

upon

judicial action comes under Title IX Chapter II, which refers
to “CIVIL REMEDIES FOR COLLECTION OF TAXES,” it
may be concluded that the provisions of sald Section 331
are general in character which may be considered suppletory
with regard to matters not covered by the title covering in-
come tax. In other words, Title II of the Code is a speclal
provision which governs exclusively all matters pertaining to
income tax, whereas Title IX, Chapter II, is a general pro-
vision which governs all internal revenue taxes in general,
which cannot apply insofar as it may conflict with the pro-
visions of Title II as to which the latter shall prevall, but
that in the absence of any provision in said Title II relative
to the period and method of collection of the tax, the provi-
sions of Title IX, Chapter II, may be deemed to be supple-
tory in character. Hence, the Court of Tax Appeals did not
err in holding that the right of the Government to collect the
deficiency income taxes for the years 1945, 1946, and 1947
has already prescribed under section 331 of the National
Internal Revenue Code. (Coll. of Int. Rev. v. Bohol Land
Trans. Co. G.R, Nos. L-13099 & 13463, Apr. 2, 1960).

ublic of the Phillppines filed court action for the re-
covery of appellee’s deficiency taxes plus 5% surcharge
and 19 monthly interest. Instead of answering the com-
plaint, he presented a motion to dismiss, cla!mmg thgrg' the
cause of actlon have already prescnhed. The lower court
granted the motion to dismiss. The government filed a mo-
tion for reconsideration of the order which was denied on
March 10, 1958, The Republic appealed. HELD: Under séction
332 (c) of the National Internal Revenue Code, court action
for the collection of the income tax may be brought only
within 5 years from the date of the assessment of the tax.
It was only on September 5, 1957, that the action was
filed in Court for the collection of alleged deficiency income
tax — far beyond the 5 year period.
1D.; ID.; PENDENCY OF CRIMINAL CASE FILED AGAINST
TAXPAYER FOR VIOLATION OF PROVISIONS OF INTER-
NAL REVENUE CODE DOES NOT PROHIBIT FILING OF
CIVIL ACTION FOR COLLECTION OF TAXES.—The defend-
t llee was d for two cri cases for a
violation of sections 46 (a), 51 (d), and 72 of the National

U. S. COURT .

. . (Continued from page 20)

76 S:Ct. 659, 100 L.Ed. 874, “that the rule in the Federal courts
is that an appellate court may reverse, if at all, for excessivéness
of verdict only where the verdict is so grossly excessive or mon-
strous as to demontrate clearly that the trial court has abused

its discretion in permitting it to stand.”
January 31, 1963

See Affolder v. New
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York, C. & St. L. R. Co., 1950, 339 U.S. 96, 101, 70 C. Ct. 509,
94 L. Ed. 683. On the whole record we cannot say that the
action of the District Judge who tried the case and heard the
post-trlal motions constitutes an abuse of discretion or that
appellate action with respect to damages is required.

Affirmed
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Internal Revenue Code, penalized under Section 73, thereof.
He pleaded guilty to the two cases and was sentenced to pay
a fine of P300.00 in each. Plaintiff-appellant argues that
during the pendency of the criminal cases, it was prohibited
from instituting the civil action for the collection of the
deficlency taxes. HELD: This contention is untenable. The
present complaint agalnst the defendant-appellee is not for
the recovery of civil liability arising from the offense of

falsification; it is for the collection of deficiency income
tax,
8. ID.; ID,; PRESCRIPTION; FILING OF CIVIL ACTION

FOR COLLECTION OF CIVIL LIABILITY ARISING FROM
CRIMINAL OFFENSE DOES NOT SUSPEND RUNNING OF
PRESCRIPTIVE PERIOD TO FILE CIVIL SUIT TO COLLECT
TAXES.—The provisions of Section 1, Rule 107, Rules of
Court that “after criminal action has been commenced, no
clvil action arising from the same offense can be prosecuted”
is not applicable. The criminal cases filed against the ap-
pellee would not affect, one way or another, the running of
the prescriptive period for the commencement of the civil
suit to collect taxes. The criminal actions are entirely sepa-
rate and distinct from the said civil suit. There is nothing
in the law which would have stopped the Collector of In-
ternal Revenue from filing the civil suit slmultaneausly with
or during the de of the cases. the
applicability of the rule, at most, the prosecution of the

civil action would be suspended but not its filing within the .

prescribed period.

9. ID.; ID.; ID.; SUSPENSION OF THE RUNNING OF STATU-
TORY LIMITATION FOR THE COLLECTION OF TAXES.—
Section 332 of the Tax Code provides “the running of the

Phil. 216). More recent d
prescriptibility of such actions.

12. ID.; ID.; ID.; ID.;—“The ‘judicial action’ mentioned in the
Tax Code may be resorted to within five (5) years from the
date the return has been filed, if there has been no assess-
ment, or within five (5) years from the date of the assess-
ment made within the statutory period, or within the period
agreed upon, in writing, by the Collector of Internal Revenue
and the taxpayer, before the expiration of sald five-year
perlod, or within such extension of said stipulated period as
may have been agreed upon, in writing, made before the ex-
piration of the period previously stipulated, except that in
the case of a false or fraudulent return with intent to evade
tax or for fallure to file a return the judicial action may be
begun at any time within ten (10) years after the discovery
of the falsity, fraud or omission (Sections 331 and 332 of the
Tax Code)” Gancayco v. Coll. of Int. Rev. GR. No. L-13323,
April 10, 1961).

however, the

DECISION

On February 23, 1949, Damian Ret filed .with the Bureau of
Internal Revenue his Income Tax Return for the year 1948, where
he made it appear that his net income was only P2,252.53 with
no Income tax liability at all. The BIR found out later that the
return was fraudulent since Ret’s income, derived from his sales
of office supplies to different provincial government offices, to-
taled P94,198.76. The BIR assessed him P34,907.33 as deficiency
income tax for 1948, inclusive of the 50% surcharge for render-
ing a false and/or fraudulent return.

Defendant Ret failed to file his Income Tax return for 1949,
notwithstanding the fact that he earned a net income of P150,-
447.32, also from sale of office supplies. His income, as

statutory limitation x X X shall be suspended for the penod for tax showed a defici tax of P68,338.40 for 1949,
during which the Collector of Internal R is p of the 50%
from making the or begis or levy On January 13, 1961, the Collector of Internal Revenue de-

or a proceeding in court, and for sixty days thereafter”.

In the case at bar, the Collector of Internal Revenue was
not prohibited by any order of the court or by any law
from commencing or filing a proceeding in court to collect
the taxes in question.

10. ID.; ID.; ID.; AGREEMENT THAT MAY SUSPEND THE
RUNNING OF PRESCRIPTIVE PERIOD TO COLLECT IN-
COME TAXES.—In the case of Collector vs. Solano, G.R.
No. L-11475, July 31, 1958, it was held that the only agree-
ment that could have suspended the running of the pres-
criptive period to collect income taxes was a written agree-
ment between Solano and the Collector, entered before the
expiration of the five (5) year prescritive period, extending
the perlod of limitations prescribed by law sec. 322[c] N. L.
R. C.) which “Rule is in accord with the general law on pres-
cription that i} a written of the debt-
or to renew the cause of action or interrupt the running of
the Umitation period (Act 190, sec. 50, new Clvil Code, Art.
1155”. In the instant case. there is no such written agree-
ment, and there was nothing to agree about. The letter of
demand by the Collector on January 13, 1951, was made
prior to the issuance of the assessment notice to the defend-
ant appellee, made on January 20, 1951. from which date,
the 5 year period was to be counted. The letter of demand
could not suspend something that started to run only on
January 20, 1951.

11.°ID.; ID.; ID.; PRESCRIPTIBILITY OF JUDICIAL ACTION

manded from Ret the payment of the above sums, but he failed
and/or refused to pay said amounts. On January 20, 1951, the
Collector issued income tax assessment notices to Ret, urging
him to pay the sums mentioned, but with the same result.

Upon recommendation of the Collector, Ret was prosecuted
for a violation of Sections 45 [a], 51 [d] and 72, of the. N.LR.C.
penalized under Sec. 78, thereof (Crim. Cases Nos. 19037, and
19038. He pleaded guilty to the two (2) cases and was sentenced
to pay a fine of P300.00 in each.

After his conviction, on September 21, 1957, the Republic
filed the present complaint for the recovery of Ret’s deficiency
taxes In the total sum of P103,245.73, plus 5% surcharge and 1%
monthly interest. Instead of answering, he presented a motion to
dismiss on February 8, 1968, claiming that the “cause of action
had already prescribed.” The CFI headed down an Order, the
pertinent portions of which are reproduced below:

“There is no question that the assessment of the income
tax of the defendant for 1948 'and 1949 was made within the
period of limitation, that is; on or before January 20, 1951,
but the present suit to the collect the same was brought out-
side the five-year period, to wit, on September 5, 1957, count-
ed from the date of the assessment of said tax.

There can be no question that the above-quoted provi-
sions of Section 332, letter (c) of the National Internal Re-
venue Code, apply to all internal revenue taxes including in-
come tax. The language therein used is all-embracing, and
nowhere in said code is found any other provsion governing

tion of income tax by judicial action.

TO COLLECT INCOME TAX.—The very provi: of

331, 332 and 333 of the National Internal Revenue Code spe-
cially the last, support the theory of prescriptibility of a ju-
dicial action to collect income tax. To hold otherwise, would
‘render said provislons idle and useless. It is true that in
earller decisions, there was a declaration to the effect that
the action to collect income tax is imprescriptible (Vina v.
Government, 63 Phil. 262; Phil. Sugar Dev. v.. Posadas, 68
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WHEREFORE, the five-year period fixed by law for the
filing of suit for the collection of income tax having already
expired, the plaintiff has no cause of action against the de-
fendant and the motion to dismiss should be and is hereby
granted, and the case is ‘without t as
to costs.” .

Plaintitf's motion for reconsideration of the above Order, was
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denied on March 10, 1968. It appealed.

The dominant issue raised in this appeal is whether or not
appellant’s right to collect the income taxes due from appellee
through judicial action has already prescribed.

The basis of the motion to dismiss is section 332 of the Reve-
nue Code, which provides —

“(a) In the case of a false or fraudulent return with in-
tent to evade tax or of a failure to file a return, the tax may
be assessed, or a proceeding in court for the collection of
such tax may be begun wihout assessment, at any time
wtihin ten years after the discovery of the falsity, fraud,
or omission.

x x x x

(c) Where the assessment of any internal revenue tax
has been made within the period of limitation above pres-
cribed such tax may be collected by distraint or levy or
by a proceeding In court, but only if began (1) within five
years after the assessment of the tax, or (2) prior to the
expiration of any period for collection agreed upon in
writing by the Collector of Internal Revenue and the tax-
payer before the expiration of such five-year period. The
period so agreed upon may be extended by subsequent agree-
ments in writing made before the expiration of the period
previously agreed upon.”

The position of the Government may be stated as follows:—

1. The provisions of section 332 (c) of the N.LR.C. do not
apply to income taxes. It premised its argument on the ruling
in the case of Collector vs. Avelino and CTA (G.R. No. L-9202,
Nov. 19, 1956), wherein it was held that sections 331 and 332
of the Tax Code “x X X merely apply to internal revenue taxes
in general and not to income taxes, the collection of which is
specifically provided for under a different title of the same law.
X x x”; that the special provision alluded to is section 51 (d),
Title II, of the Code, . whieh: refers omly to the collection of in-
come tax thru the summary remedies of distraint and levy within
three years after the return was filed or should have been filed
(Collector v. Villegas, 56 Phil. 554; Collector v. Haygood, 65 Phil.
520; De la Vidia v.Government, 65 Phil. 265; Phil. Sugar Estate,
Inc. v Posadas, 68 Phil. 216; Collector v. A. P. Reyes, L-8685,
Jan. 31, 1957; Collector v. Zulueta, No. L-8840, Feb. 8, 1957), and
after the lapse of the three year period, collection of income
taxes must be had thru judicial actlon (Sec. 316 [b] N.LR.C.);
but in all these decisions, it is alleged, no mention of any period
of limitation for the collection of income tax thru judicial action
has been made.

2. Even granting that section 332 (N.LR.C.) is applicable,
the Government is not barred from instituting the present ac-
tion, as shown by the very wordings of said section. It is claim-
ed that as appellee Ret had admitted that he filed a false and
fraudulent income tax return for 1948 and unlawfully failed to
file his income tax relurn for 1949, for whlch he pleaded guilty

rules should be observed
X x X X
(b) Criminal and civil actions arlsing from the same
offense may be instituted separately, but after the criminal
action has been commenced, the civil action cannot be insti-
tuted until final jud has been dered in the cri
action;

(c) After a criminal action has been commenced, no
civil action arising from the same offense can be prosecuted;
and the same shall be suspended, in whatever stage it may
be found, untll final judgment in the criminal proceeding
has been rendered”;

“SEC. 333. Suspension of running of statute—The run-
ning of the statute of limitations provided in section three
hundred thirty-one or three hundred thirty-two on the mak-
ing of and the b ing of int or levy or
a proceeding in court for collection, in respect of any defi-
ciency, shall be suspended for the perlod during which the
Collector of Internal Revenue is prohibited from making the

or or levy or a proceeding
in court, and for sixty days thereafter.”

Under the above-quoted provisions, it is alleged that from Jan-
uary 20, 1951 (date of assessment) to May 29, 1952 (date of
fillng of the informations), there is an interval of 1 year, 4 months

.and 9 days, and from April 20, 1956 (date of decision in the

criminal cases which plaintiff-appellant assume to be the date
of receipt, as this does not appear) to September 4, 1957 (date
of filing of the complaint at bar), there is an intervening period
of 2 years, 4 months and 15 days; and in all, the Government
has only consumed a total of 3 years, 8 months and 24 days from
the date the income tax assessment notice was issued to the
date of filing of the complaint, of the 6 years prescribed by
law. The government further alleged that the Collector was pro-
hibited from going to court for the collection of the taxes ‘due
from the defendant-appellee, in view of the filing of the two
criminal cases, the nature of which covered the subject-matter
of the civil complaint; and there was need for the criminal
charges to be determined first by the lower court, before a civil
action for the collection of the tax could be resorted to. In
other words, it ls contended that the filing of the criminal
actions which should be resolved
before the Civil Ac\‘.lon for collection could be filed. And this
was the very thing the Government did in the instant case.
Moreover, the period of prescription was suspended because of
the written extra-judicial demand made by the Collector, citing
Art. 1155 of the N.C.C. in support thereof.

4. The Government submits also that the collection of in-
come tax thru judicial action is lmprescriptible, relying upon
certain rules of statutory construction and the decision of this
Court in the case of Estate of De la Viia, v. Government of the
Phﬂippme Islands, 65 Phil. 263, holding that “x x X the statutes

in the two cases h the ion of
the tax may be enforced by a proceeding in court within 10
years after the discovery of the falsity, fraud, or omission (see
also Avelino case, supra). And the present action was filed
within 10 years from the discovery of the falsity, fraud or omis-
slon (sec. 332 [a]) N.IRC.

3. Further granting, that 'section 332, ited ‘is appli-

do not run against the State; and this principle
ls applicable to action brought for the collection of taxes (26
R.CL, 338; 37 CJ., 711.)” The doctrine was reiterated in the
case of Philippine Sugar Estate Development Co. v. J. Posadas.
et al, 68 Phil. 222, declaring that “x x x when the taxpayer
paid the additional tax under protest and brought the corres-

<cable, the Government claims that it is not barred from insti-
tuting the present action because the period within which to
<ollect the taxes due was suspended upon the filing of the two
informations against the defendant-appellee on May 29, 1952, and
began to accrue again from the receipt of the decision on April
20, 1956. In support of this contention, plaintiff-appellant cites
section 1, of Rule 107, Rules of Court and sec. 333 of N.LR.C.
These provisions state —
“SEC. I. Rules governing civil actions from of-
fenses—Except as otherwise provided by law, the following

January 31, 1963
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ding action to recover the protested additional payment, the
collection became judicial and the right of the Collector of In-
ternal Revenue to effect the collection through that means has
not prescribed.”

5. Assuming arguendo, tiat the action is prescriptible, then
the provisions of Art. 1144 of the N.C.C. on prescription of ac-
tions is applicable, inasmuch as aside from' sections 331, 332 and
51 (d), there is no provision in the Revenue Code which deals
on the limitation of action for the collection of income tax thru
judicial action. The plamﬁff-appellant argues that the income
tax labilities of the def being an obli created.
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by law and that the right of action having accrued on January
20, 1951, the date of and. the at bar hav-
ing been filed .on September 5, 1957, within the ten year period,
the cause of action has not prescribed.

After going over the law and jurisprudence pertinent to the
issues raised, we have come to the conclusion that the cause of
action has already prescribed.

- It is true that this Court has declared in the Avelino case
(1956, supra), that sections 331 and 332 of the Revenue Code
do not apply “to income taxes, the collection of which is speci-
fically provided for under a different title to the same law”.
But plaintiff-appellant overlooked the fact that this Court was
only referring to the collection of income tax by summary pro-
¢eeding and not by court action. Clarifying this matter, in the
more recent case of Collector v. Solano & Court of Tax Appeals,
G.R. No. L-11475, July 31, 1968, this Court held—

“x x x. The decision in the Avelino case was closely
followed by eur holding in. the case of Collector v. Zulueta,

53 0G. No. 19, 65632, that the three-year prescrintive period

provided for in section 51 (d) of the Code was meant to serve

as a limitation on the right of the government to collect
income taxes by the of and levy,
sald period to be computed from the time the return is filed
or if there has been a neglect or refusal to file one from the
date the return is due, which is March Ist of the succeeding
year. 'Thus our decision makes it clear that prescriptive pe-

'deﬂclency mcome tax

limitation for the collection of income tax thru judicial- action.
To this, it may be observed that it was unnecessary to do so
because the said section (332) has already so provided. In the
Solano case, it was declared, “Even so, section 332 (e) of. the
National Internal R Code ides that such action.may
be brought only within five years from the time of the assess-
ment of the tax”.

Plaintif! that ting the licability
of section 332, still, accordmg to paragraph (e) thereto (supra),
it has 10 years from the discovery of the falsity, fraud or
omission within which to file the present action. Undef said
section, the Collector is given two alternatives: (1) to assess the
tax within 10 years from the discovery of the falsity, fraud, or
omission, or (2) to file an action in court for the collection of
such tax without assessment also within 10 years from the . dis-
covery of the falsity, fraud, or omission. In the case at’” bar,
an assessment had been made and this fact has taken out’ the
case from the realms of the provisions of section 332 (e) ‘and
Pplaced it under the mandates of section 332 (c), (supra), wh:ch
is the law applicable hereon and general enough to cover " the
present situation.

As h

stated, the plaintiff-appell made the assess-
ment on January 20, 1951 and had up to January 20, 1956 to
file the necessary action. It was only on September 5, 1957,
that the action was filed in Court for the collection of alleged
fll‘ beiond the b year period. This not-

rdod of three years was intended to be a general
mtbed'htdlthegvmmnthoollect income taxes by
of whether the taxpayer
filed a return or not, or whether his return was true and
correct or erroneous or fraudulent”,

Agaln we declared —

“Weé notice, however, that Section 51 (d) of the Na-
tional Internal Revenue Code, which refers to the collection
of income tax, doés not provide for any prescriptive period

" insofar as the collection of income tax by judiclal actlon ie
‘concéined, the' Pprescriptive period therein ioned being

argues that during the penden-
cy of the criminal cases, it was prohibited from instituting the
civil action for the collection of the deficlency taxes. This con-
tention is untenable. The present complaint against the de-
fendant-appellee is not for the recovery of .civil liability arising
from the offense of falsification; it is for the collection of de-
ficiency income tax. The provisions of Section 1, Rule 107
(supra) that “after a criminal action has been commenced, no
clvil action arising from the same offense can be prosecut

is not applicable. The sald criminal cases would not affect,, -one
way or another, the running of the prescriptive period for the

therely to col hods, as in-
. tei'pfeud by this Court. Cons&dermg this void in the law
applicable to income tax, and bearing in oind that Section
331 of the Code which provides for the limitation upon as-
sessmeént and collection by judicial action ¢ornes under Title
IX, Chapter II, which refers to “CIVIL REMEDIES FOR
‘COLLECTION OF TAXES”, we may conclude that the pro:
vistons of said Section 331 are general in character which
may be considéred suppletory with regard to matters not
covered by the title covering income tax. In other words,
Title II, of the Code is a speelal provision which governs
exclusively. all matters pertaining to income tax, whereas
Title. IX, Chapter' II, is a general provision which governs
. all internal revenue taxes in general, which cannot apply
insofar as it may conflict with the. provisions of Title II as
to which the latter shall prevail, but that in the absence
of any provision in sald Title II relative to the period and

method of collection of the tax, the provisions of Title IX..

Chapter II, may be déemeéd to be suppletory in character.
Hente, in our opinion, the Court of Tax Appeals did not err

in holding ‘that the right of the Goverrnment to collect the

-+ deficfency Incoiné taxes for the years 1945, 1946 and 1947
-..1 has " alreddy préscribed under section 331 of the

of the civil suit. There is nothing in the law
whnch would have stopped the plaintiff-appellant from filing this
civil suit simultaneously with or during the pendency of the
criminal .cases. Assuming the applicability of the rule; at most,
the prosecution of the civil action would be suspended but not
its filing within the prescribed period. Section 332 of the Tax
Code provides “the running of the statutory limitaton x x x
shall be suspended for the period during which the Collector: of
Internal Revenue is prohibited from making the assessment, .or
beginning distraint or levy or a proceeding in court, and:for
sixty days thereafter”. As heretofore stated, the plamuff—appel—
lant was not prohibited by any order of the court or by any
law from commencing or filing a proceeding in court. lt is
also averred that the perlod of iption for the

of tax was suspended because of the written extrajudicial de-
raand made by the Collector against the defendant-appellee, citing
Art. 1166 N.C.C. Again, in the Solana case, (supra), We held
that the only aqeement that could have suspended the running
of the prescnpuve period was a written agreement between
Solano and the Collector, entered before the expiration of the
five (5) year prescriptive period, extending the period of limita-
tion prescribed by law (sec. 332 [c¢] N.LR.C.) which “Rule is in
accord with the general law on prescription that requires a writ-

+:..Internal .Révenue Code. x X x (Coll..of Int. Rev. v. Bohol

Land Trans. Co. G.R. Nos. L-13099 & 13463, April 2, 1960).
Froin all 6f which, it- may be reasonably inferred that section
332 of the Revenue Code does not apply to.income.taxes if the
dotlection of said taxes will be made by summary: prooeedmgs.

ten led; of the debtdr to renew the cause of attion
or mterrupt the running of the limitation period (Act. 190, sec.
50; new Civil Code, Art. 1155”. In the instant case, there Is
o Suc‘h written agreement, and there was nothing to agree about..
The letter of demand by the Collector on Jmuary 15, 1951, was
made prior to the issuance of the assessment notice to the de-

becalisei this is -provided for by Section 51 (d)
but if the collection of income taxes is to.:be effected by court
action, ‘then section 332. will be the:contrelling provision. It is

diteged, however, that this Court did not-mention any period of.
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fendarit. 11 made on January 20; 1951, from which date,
the 5 year period was to be counted. The: letter of demand
could not suspend something that started 10 run only on Jan-
uary. .20, 1951. i
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-‘Fhe very provisions of sections 331, 332 and 388 of the N.LR.C.
specially the last, heretofore quoted, support the theory of pres-
criptibility of a judicial action to collect income tax. To hold
otherwise, would render said provisions idle and useless. It is
true that in earlier decisions, there was a declaration to the
effect that the action to collect income tax is imprescriptible
(Vifia v. Government, 656 Phil. 262; Phil. Sugar Dev. v. Posadas,
68 Phil. 216). More recent isi however, ized the
prescriptibility of such actions. Thus, it has been held: —

' “The ‘judiclal action’ mentioned in the Tax Code may be
- resorted to within five (5) years from the date the return
‘has been filed, if there has been no assessment, or within
five (5) years from the date of the assessment made within
. the statutory period, or within the period agreed upon, in
writing, by the Collector of Internal Revenue and the tax-
payer, before the expiration of said five-year period, or within
such extension of sald stipulated period, as may have been
agreed upon, in writing, made before the expiration-of the
perlod previously stipulated, except that m the case of
o false or fraudulent return with intent to evade tax or for
failure to file a return the judicial action may be begun at
any time withine ten (10) years after the discovery of the
falsity, fraud or omission (Sections 331 and 332 ‘of the Tax
Code)”. (Gancayco v. Coll. of Int. Rev. G.R, No. L-13323,
April, 20 1961).

In view of the conclusions reached, it is deemed unneces- .
raised.

sary to pass upon the other issues

The decision nppealed from is affirmed, without special pro-
* nouncement as to costs.

» Bengzon, C.J., Bautista Angelo, Labrador, Concepcion, J.B.L.
Reyes, Barrera, Dizon and De Leon, concurred.
Padilla, J.,, took no part.

I .

Dasalla, et al, Petitloners-Appellants vs. City Attorney, of

Quezon City and Koh, Respondents-Appellees, G. R. No. L-17338,

May 30, 1962, Padilla, J.

1. CRIMINAL PROCEDURE; PREJUDICIAL QUESTION; CRI-
MINAL PROCEEDINGS CANNOT BE SUSPENDED DUR-
ING PERIOD OF PRELIMINARY INVESTIGATION ON
GROUND OF PREJUDICIAL QUESTION: CASE AT BAR. —
In an amended complaint dated June 9, 1959, filed in the
Court of First Instance of Rizal, Quezon City branch, the
petitioners alleged that on September 28, 1956 they were
induced to sign an instrument mortgaging their two par-
cels of land situated in Quezon City; that under the terms
and - conditions thereof the Philippine Bank of Commerce
was to grant them a loan of P8,500, and, for and in consl-
deration of P850, the Republic Surety & Insurance Co., Inc.
was to guarantee the payment of the loan; that in default
of such 1 the surety bound itself to pay
it and was granted the right to foreclose the mortgage on
the two parcels of land; that on April 9, 1959 they found out
that the Philippine Bank of Commerce had not granted ‘any
loan to them lnd the Repubﬂc Su:ety & Insurance Co.. Inc.
had’ not ion; and that on
May 9, 1959, the defendants twice attéttpted to enter for-

. cibly -upon their property but falled because of police inter-

- +ventlon; and prayed that a writ of preliminary injunction
" issue to restrain ‘the defendants from' entenn; upon thelr
property;: that - the i
mortgage on their two parcels of land be del:lared null and
vold; that transfer certificates of -title Nos. 23595 and 23596
in the wame of the Republic Surety & Insurance -Co., Inc.,
issued in lieu of their certificates of title, be cancelled;
that the extra-judicial-foreclosure of the mortgage by ' the
surety company -also. be:-declared hull and 'void; that the
* defendants Francisco Koh and the Republic Surety & In-
surance Co., Inc.'be ordered to pay them the sum of 10,000
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as moral damages and also the costs and for just and equit-
able relief (Annex B, Civil Case No. Q—4328).

On May 15, 1959, the respondent Francisco T. Koh, as
president of the Republic Surety & Insurance Co., Inc.,
filed against the petitioners three complaints before the City.
Attorney of Quezon City for usurpation (IS. No. 1893, An-
nex A), grave coercion (I.S. No. 1894, Annex A-1) and es-
tafa (I.S. No. 1895, Annex A-2. On August 18, 1959, the
petmoners asked the Quezon Cxty Attomey to suspend the

ion of the crimi on the
ground that there was a prejudicial question raised in a
civil action that had been filed by them and was pending
trial in the Court of First Instance of Rizal, Quezon City
branch (Annex C). On September 1, 1959, the Quezon
Assistant City Attorney sct the resumption of the investiga-
tion for the 16th day of the same month and notified the
parties thereof “in view of certain points which need clari-
fication” and the petition to suspend the investigation would
be acted upon after the parties against whom the complaints
had been filed shall have been heard (Annex D). On Sept-
ember 14, 1969, the petitioners filed in the Court of Appeals
a petition for a writ of ibif against the
the Quezon City Attorney and Francisco T. Koh, docketed
as CA-GR. No. 25313-R (Annex E). On October 26, 1959,
the Court of Appeals denied the petition (Annex F). On
November, 1959, the Quemn Ass:stant City Attorn:y set
anew the of the y ion of the
criminal complaints for November 27, 1957 at 3:00 p.m. To
prevent him from proceeding with the preliminary inves-
tigation, on November 16, 1959 in the Court of First In-
stance of Rizal, Quezon City branch, the petitioners com:
menced a special civil action for prohibition against the
City Attorney of Quezon City and Francisco T. Koh (No.
4800). On January 13, 1960, the Quezon Assistant City At-
torney flled an answer to the petition for prohibition, and
on the same day respondent Francisco T. Koh, a motion to,
dismiss. On January 19, 1960, the petitioners objected to the.
motion to dismiss. On May 20, 1960, the lower court dis-
missed the petition for lack of merit and from that order.
the petiti have led. Held: Granting that the pre-
judictal question raised by the appellants be legally cor-
rect still the time or moment to ask for the suspension
of the criminal proceedings is not during the period of pre-
liminary investigation by the city prosecuting officer but af-
ter such investigation and after be shall have filed the in-
formation against the respondents-appellants.

2. ID.; ID.; ID.; REASON OF NOT SUSPENDING PRELIM-:
INARY INVESTIGATION ON GROUND .OF PREJUDICIAL
QUESTION.—If the prosecuting officer should find that the
mortgage on the parcels of land in question was not really.
executed, or, if executed, it was through deceit and misre-.
presentation, he certainly would not file the information.

. DECISION . o
Appeal from an order entered on 20 May. 1960 by.the Court:

of First Instance of Rizal, Quezon City branch, dismissing for lack

of merit a petition which sought to prohibit the. City -Attorney"
of Quezon City or his assistants trom proceeding with the pré+‘
hminary 3 of i for usurpa-*
tion, grave coerclon and -estafa filed -against the petidonv.rs

In an amended complaint dated 9 June 1959 filed' in the

Court of First Instance of Rizal, Quezon City branch, ths petl.

tloners alleged that-on"28 September 1956 they ‘were ‘induced to°

sign-an instrument mortgaging their two parcels of land sit-
uated in Quezon City; that under -the terms ‘and condxtxons

thereof the Philippine Bank of Commerce -was {0 grant them a

loan of P8,500, and, for and in consideration of nso, ‘the Repub

lic Surety & Insurance Co., Inc. was to guarantee the payment
of ‘the loan; that in default of such paymtent, -the surety com-
pany bound. itself t6 pay it and ‘was granted the right - to torc--
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close the mortgage on the two parcels of land; that on April 9,
1959 they found out that the Philippine Bank of Commerce had
not granted any loan to them and that Republic Surety & In-
surance Co., Inc. had not assumed any obligation; and that on
9 May 1959 the defendants twice attempted to enter forcibly
upon thelr property but failed because of police intervention,
and prayed that a wrlt of preliminary injunction issue to res-
train the defendants from entering upon their property; that
the instrument purporting to constitute a mortgage on their two
parcels of land be declared null and void; that transfer certifi-
cates of titles Nos. 23595 and 23596 in the name of the Republic
Surety & Insurance Co., Inc,, issued in lieu of their certificates
of title, be cancelled; that the extra-judicial foreclosure of the
mortgage by the surety company also be declared null and void;
that the defendants Francisco T. Koh and the Republic Surety
& Insurance Co., Inc. be ordered to pay them the sum of P10,000
as moral damages and also the costs, and for just and equit-
able rellef (Annex B, civil case No. Q-4328).

On 15 May 1959 the respondent Francisco T. Koh, as pres
ident of the Republic Surety & Insurance Co., Inc., filed against
the ith three for (IS No. 1893,
Annex A), grave coercion (I.S. No. 1894, Annex A-1) and estafa
(LS. No. No. 1895, Annex, A-2). On 18 August 1959 the peti-
tioner asked the Quezon City Attorney to suspend the prelimi-
nary investigation of the criminal complaints on the ground that
there was a prejudicial question raised in a civil actlon that
had been filed by them and was pending trial in the Court of
First Instance of Rizal, Quezon City branch (Annex C). On 1
September 1959 the Ouezon Assistant City Attorney set the re-

i of the i for the 16th day of the same
month and notified parties thereof “in view of certain points
which need clarification” and the petition to suspend the inves-
tigation would be acted upon after the parties against whom the
complaints had been filed shall have been heard (Annex D).
On 14 1959 the petiti filed in the Court of Ap-
peals a petition for a writ of prohibition against the respondents,
the Quezon City Attorney and Francisco T. Koh, docketed as
CA-G.R. No. 2513-R (Annex E). On 26 October 19569 the Court
of Appeals denied the petition (Annex F). On 4 November 1959
the Quezon Assnslant City Attorney set anew the resumption of

the of the crl for 27
November 1959 at 2: 00 p.m. To prevent him from proceeding
with the i ion, on 16 1959 in the

Court of First Instance of Rizal, Quezon City branch the petl-
tioners commenced this special civil action for prohibition
against the same parties (No. 4800). On 13 January 1960 the
Quezon Assistant City Attorney filed an answer to the petition
for prohibition; and on the same day réspondent Francisco T.
Koh, a motion to dismiss. On 19 January 1960 the petitioners
objected to the motion to dismiss. As already stated, on 20 May
1960 the Court dismissed the petition for lack of merit and from
that order the petitioners have appealed.

The petitioners insist that there is a prejudicial question
brought about by the institution of the civil case that puts in
issue the validity of the mortgage and foreclosure of the two

parcels of hnd that are in or ted with
the i for grave and es-
tafa filed against them. They contend that the i by

there is no specific assignment of errors in the petitioners-appel-
lants’ brief and that the appeal is frivolous.

Granting that the prejudicial question raised by the appel-
lants be legally correct still the time or moment to ask for the

of the crimi is not during the period

of preliminary investigation by the city prosecuting officer but
after such investigation and after he shall have filed the infor-
mations against the appellants. Should the prosecuting officer
find that the mortgage on-the parcels of land was not really
cxecuted, or, if executed, it was through deccit and misrepre-
sentation, the certainly would not file the informations.

Tho order appealed from Is affirmed, without pronounce-
ment as to costs In both instances.

Bautista Angelo, Concepcion, Barrera and Dizoun, JJ., oun

l.lbndor. J., took no part.
J.BL. Reyes, J.,, concurred in the result.

I
Manuel F. Cabal, Petitioner, vs. Hon, Ruperto Kapunan, Jr.
et al. Respondents, G.R. No. L-19052, Dec. 29, 1962, Concepcion,
PR

1. ANTI-GRAFT LAW; FORFEITURE OF PROPERTY TO
THE STATE IS PENAL IN NATURE. — Where the pur
pose of the charge against a public officer or employee
is to apply the provisions of Republic Act No. 1379, as
amended, otherwise known as the Anti-Graft Law, which
authorizes the forfeiture to the State of property of a pub-
lic officer or p which is out of pro-
portion to his salary as such public officer or employee
and his other lawful income and the income from legitim-
ately acquired property, such forfeiture has been held to
partake of the nature of a penalty.

2. ID.; CONSTITUTIONAL LAW; PROCEEDINGS FOR FOR-
FEITURE OF PROPERTY ARE DEEMED CRIMINAL ‘OR
PENAL; EXEMPTION OF DEFENDANTS IN CRIMINAL
CASE TO BE WITNESSES AGAINST THEMSELVES ARE
APPLICABLE THERETO. — Proceedings for forfeiture of
property are deemed criminal or penal, and hence, the ex-

defend: in rimi; case trom the obliga-
tion to be vi againsf there-
to. In Boyd vs. US. (116, 29 L. ed. 146), it was that the
information, in a proceeding to declare a forfeiture of cer-
tain property because of the evasion of a certain revenue
law, “though a civil dil is in
and effect a criminal one”, and that suits for penalties
and forfeitures are within the reason of criminal proceed-
ings for the purposes of that portion of the Fifth Amend-
ment of the Constitution of the U.S. which declares that
no person shall be compelled in a criminal case to be a
witness against himself.

3 ID; ID.; ID.; RIGHT AGAINST SELF-INCRIMINATION;
APPLICABLE TO CASES TO TRY AND PUNISH PERSONS
CHARGED WITH COMMISSION OF PUBLIC OFFENSES.—
A proceeding for the removal of an officer was held, in
Thurston vs. Clerk (107 Cal. 265, 40 p. 435, 437), to be in

for said portion of the Fifth Amend-

the Quezon Assistant City Attorney should be stopped or sus-
pended until after the prejudiclal question shall have been de-
termined or decided in the aforementioned civil case, for, they
argue, if the mortgage on th/e two parcels of land referred to
and their extraj be d, the criminal
complaint for usurpauon, grave coercion and estafa, all in con-
nection with the mortgage of the aforesald two parcels of land,
their extra-judiclal foreclosure and the attempts by the com-
plainants to take possession of the parcels of land, would no
longer have any ground on which to stand.

Instead of filing a brief, respondent-appellee Francisco T.
Koh, moved for the dismissal of the appeal on the ground that
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ment providing the right against self-incrimination applies
“to all cases in which :the action prosecuted:is not to es-
tablish, recover or redress private and civil rights, but to
try and punish persons charged with the commission of
public offenses” and “a criminal case is an action, suit
or cause instituted to punish an infraction of the criminal
laws, and, with this object in view, it matters not in what
form a statute may clothe is; it is still a criminal case
x x x". This view was, in effect confirmed in Less vs.
U.S. (37 L. Ed. 1150-1161). Hence the Lawyers Reports An-
notated (Vol. 29, p. 8), after an extensive examinaton of
pertinent cases, concludes that said constitutional provi-
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sion applies whenever the proceeding is not “purely reme-
dial”, or Intended “as a redress for a private grievance”,
but primarily to punish “a violation of duty or a public
wrong to deter others from offending in a like manner
x x x"

4. ID.; ID.; ID.; ID.; DOCTRINE IN ALMEDA VS$. PEREZ
INAPPLICABLE TO THE CASE AT BAR. — In the case
of Almeda vs. Perez, GR. No. L-18428, Aug. 30, 1962, it
was held that after filing of an answer to a petition for
forfeiture under Republic Act 1379, the petition may be
amended for sald proceeding for forfeiture is a civil pro-
ceeding. This doctrine refers, however, to the purely pro-
cedural aspect of said proceeding and has no bearing on
the substantial rights of the respondents therein, plrtlcu-

nesses and take their testimony under oath respondent
who was personally present at the time before the Com-
mittee In compliance with a subpoena duly issued to
him, did then and there willfully, unlawfully, and con-
tumaciously without any justifiable cause or reason, re-
fuse and, fall and still refuses and fails to obey the
lawful order of the Committee to take the witness stand
be sworn and testify as witness in said investigation,
in utter disregard of the lawful authority of the Com-
mittee and thereby obstructing and degrading the pro-
ceedings before said body.
“WHEREFORE, it is respectfully prayed that respon-
dent be summtrlly adjudged gu:lty of contempt of the
P and d as in

larly their constitutional right against self-incri
DECISION

This is an original petition for certlorari and prohibition
with preliminary injunction, to restrain the Hon. Ruperto Ka-
punan, Jr. as Judge of the Court of First Instance of Manila,
from further proceeding in Criminal Case No. 60111 of said
court and to set aslde an order of said respondert, as well
as the whole proceedings in sald criminal case.

On or about August 2, 1961, Col. Jose C. Maristela of the
Philippine Army med with the Secmtary of Natlonal Defense
Manuel F. Cabal, then

Chief of Staff of the Armed Forces of the Philippines, with

of court by imprisonment untxl such time as he
shall obey the subject order of said Committee.”

This charge docketed as Criminal Case No. 60111 of said
court, was assigned to Branch XVIII thereof, presided over
by respondent judge. On October 2, 1961, the latter issued an
order requiring petitioner to show cause and/or answer the
charge filed against him within ten (10) days. Soon there-
after on October 4, 1961, petitioner filed with respondent Judge
a motion to quash the charge and/or order to show cause,
upon the ground: (1) that the City Fiscal has neither author-
ity nor personality to file said charge and the same is null
and void for. i! criminal, the charge has been flled without

“graft, corrupt practices, unaplamed wenlth conduct
ing an officer and ies giving
false statements of his assets and labilitles in 1958 and other
equally reprehensible acts”. On September 6, 1961, the Pres-
ident of the Philippines created a committee of five (5) mem-
bers, consisting of Former Justice Marcelino B. Montemayor,
as Chairman, former Justices Buenaventura Ocampo and So-
tero Cabahug, and Generals Basilio J. Valdez and Gulllermo

and, if civil, the City Fiscal may
no! file it, hls authority in respect of civil cases being limited
to representing the City of Manila; (2) that the facts charged
constitute no offense, for section 580 of the Revised Adminis-
trative Code, upon which the charge is based, violates due
process in that it is vague and uncertain as regards the of-
fense therein defined and the fine impossible therefore and that
it fails to specify whether sald offense shall be treated as
of an inferior court or of a superior court; (3) that

E. Francisco, to investigate the charge of lalned wealth
tained in said lett and submit its report and
recommendations as soon as possible. At the beginning of
the investigation, bn September 15, 1961, the Committee upon
request of the i Col. ordered p
herein- to take the witness: stand and be sworn to as witness
for Mnns(ela. in support of l'us aforementioned charge of un-
d wealth. and
through counsel to said request of Col. Maristela and to the
aforementioned order of the Commlttee. invoking his consti-
tutional right against self-incri The C i insist-
ed that petitioner take the witness stand and be sworn to,
:ubject to his right to refun !o answer such questions as rnay

imi y. This
refused to be sworn loasa witness or take the witness stand.
Hence, in a dated 18, 1961, the Com-
mittee referred the matter to respondent City Fiscal of Manila,
for such action as he may deem proper. On September 28,
1961, the City Fiscal filed with the Court of First Instance of
Manila a “charge” reading as follows:

“The undersigned hereby charges Manuel F. Cabal with
contempt under section 580 of the Revised Administrative
Code in relation to section 1 and 7, Rule 64 of the Rules
of Court, committed as follows:

That on or about September 15, 1961, in the in-
vestigation conducted at the U.P. Little Theater, Padre

Faura, Manila, by the Presidential Committee, which

was created by the President of the Republic of the

Philippines in accordance with law to investigate the

charges of alleged acquisition by respondent of unex-

plained wealth and composed of Justice Marceliano

Montemayor, as Chalrman, and Justices Buenaventura

Ocampo-and Sotero Cabahug and Generals Basilio Val-

dez and Guillermo Francisco, as members, with the

power, among others to compel the attendance of wit-
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more than one offense is charged for the contempt imputed
to petitioner is sought to be punished as contempt of an in-
ferior court, as contempt of a superior court and as contempt.
under section 7 of Rule 64 of the Rules of Court; (4) that the
Committee had no power to order and require. petitioner to take
the witness stand and be sworn to upon the request of Col.
Maristela, as witness for. the latter, inasmuch as said order
violates petitioner’s constitutional right against self-incrimina-
tion.

By resolution dated October 14, 1961, respondent Judge
denied said motion to quash. Thereupon, or on October 20, 1961,
petitioner began the present action for the purpose adverted
to above alleging that, unless restrained by this Court, respon-
dent Judge may summarily punish him for contempt, and that
such action would not be appealable.

In theu- answer, respondents herein allege, 1mer alla, that
the i i being d d by the C above re-
ferred to is administrative, not criminal, in nature; that the le-
gal provision relied upon by petitioner in relation to preliminary
investigation (Section 38-C, Republic Act No. 409, as arnended by
Republic Act No. 1201) is i to
that, under section 580 of the Revised Administrative Code,

against an il officer is to be dealt with as
contempt of a superior court; that petitioner herein is charged
with only one offense; and that, under the constitutional guar-
antee against self-incrimination, petitioner herein may refuse, not
to take the witness stand, but to answer incriminatory questions.

At the outset, it is not disputed that the accused in a crimi-
nal case may refuse, not only to answer incriminatory questions,
but, also, to take the witness stand (3 Wharton’s Criminal Evi-
dence, pp. 1955-1960; 98 C.J.S., p. 264). Hence, the issue before
us bmls down to whether or not the proceedmgs before the afore-

d' Ce i Is civil or cri in ¢
In this connection, it should be noted that, although said
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Committee was created to investigate the administrative charge
of unexplained wealth, there seems to be no question that
Col. Maristela does nqt seek the rerioval of petitioner herein as
Chief of Staff of the Armed Forces of the Philippines. As a mat-
ter ‘of fact he no longer holds such office. It seems, likewise, con-
ceded that the purpose of the charge against petitioner is to apply
the provisions of Republic Act No. 1379, as amended, otherwise
known as the Anti-Graft Law, which authorizes the forfeiture to
the State of property of a public officer or employee which is
manifestly out of proportion to his salary as such public officer
or employee and his other lawful income and the income from
legitimately acquired property. Such forfeiture has been held,
however, to partake of the nature of a penalty.

“In a strict sngmﬁca.uon. a [orfelturg is a divestiture of

without of a default
or an offense, and the term is used in such a sense in this
article. A forfeiture, as thus defined, is imposed by way
_of punishment, not by the mere convention of the parties,
but by the lawmaking power, to insure a prescribed course
of conduct. It is a method deemed necessary by the legis-
lature to restrain the commission of an offense and to aid
in the prevention of such an offense. The effect of such

a forfeiture is to transfer the title to the specific thing

from the owner to the sovereign power (23 Am. Jur. 598)

Bold types ours.)

“In. Black's Law Dictionary a ‘Forfeiture’ is defined to

be “the incurring of a llablhty to pay a detlmbe sum of
rnoney as the of violating the p: i of some
statute or refusal to comply with some requirement of law.’

It may be sald to be penalty imposed for misconduct or

breach of duty.” (Com. vs. French, 114 S. W. 255.)

As a for i of property are
deemed criminal or penal, and, hence : the exemption of defend-
ants in criminal case from the obligation to be witnesses against
themselves are applicable thereto. .

“G 1 i i for the i of
goods that seek no judgment of fine or imprisonment against
any person are deemed to be civil proceedings in rem. Such
proceedings are criminal in nature to the extent that where
the person using the res illegaly is the owner or rightful
possessor of 1it, the forfelture proceedings is in the nature
of a punishment. They have been held to be so far in
the nature of criminal proceedings that a general verdict
on several counts in an mformanon 1s upheld if one count
is good. A to the such
where the owner of the property appears, are so far con-
sidered as quasi criminal proceedings as to relieve the own-
er from being a witness against himself and to prevent the
compusory production of his books and papers. x x x (23
Am. Jur. 612; bold types ours.)

“Although thé contrary view formerly obtained, the la-
ter decisions are to the effect that suits for forfeiture in-
curred by the commission of offenses against the law are
so far of a quasi<criminal nature as to be within the reason
of for all p of x x x that por-
tion of the Fifth Amendment wl-kh decisions that no per-
son shall be compelled in any criminal case to be a wit-
against himself. x x x It has frequently been held upon
constitutional grounds under the varlous State Constitution
that a witness ex party called as a witness cannot be made
to testify against himself as to matters which would subject
his property to forfeiture. At early common law no person
could be compelled to testify against himself or to answer
any question which would have had a purpose, ns well as

tional grounds.” (23 Am. Jur., 616; bold types ours.). .:

P i for i are to
be civil and in the naturé-of proceedings in rem. The sta-
tute p. ing that no jud or other di in-civil

cases shall be arrested or reversed for any defect or want
of form is applicable to them. In some aspects, however
suits for penaltles and forfeitures are of quasl criminal
nature and within .the reason of criminal proceedlnp for all
the purposes of x x x that portion of Fifth Amendment which
declares that no person shall be compelled in any crlmhnl
case to be a witness against himself. The proceedings is one
against the owner, as well as against the goods; for it is his
breach of the laws which has to be proved to establish the
forfeiture and his property is sought to be forfeited,” (15
Am. Jur, Sec. 104, p. 368; bold types ours.)

“The rule protecting a person from being compelled to
furnish evidence which would incriminate him exists not
only when he is liable criminally to prosecution and punish-
ment, but also when his answer would tend to expose him
to a x x x forfeiture. x x x.* (50 Am Jur Sec. 43, p. 487
bold types ours.) .

“As already observed, the various constitutions provide
that no person shall be compelled in any criminal case to
be a witness against himself. This prohibition against com-
pelling a person to take the stand as a witness aga!.nst him-
self apphes only. to cnmlnal quasi-criminal, and penzl pro-
ding civil in form for Iorfeltllre
_of property by mm of the commission of an offense’ but.
not a proceeding in which the penalty recoverable is civil
or remedial in nature, X x x.”” (68 Am. Jur., Sec. 44, p. 49;
bold types ours).

“The privilege of a witness not to incriminate himself
is not infringed by merely asking the witness a question which
he refuses to answer. The privilege is simply an option of
refusal and not a prohibition of inquiry. A question is not
improper merely because the answer may tend to criminate,
but, where a witness exercises his constitutional right not
to answer, a question by counsel as to whether the reasan,
for refusing to answer is because the answer may tend to
incriminate the witness is i.mpropgr. -

“The possibility that the examination of the witness will
be pursued to the extent of requiring self-incrimination will-
not justify the refusal to adswer questions, However, where
the position of the witness is virtually that of an appeal
on trial, it would appear that he has invoked the privilege in
support of a blanket refusal to answer any and all questions.”
(98 CJ.S., p. 252; bold types ours.) ‘

“A person may not be compelled to testify in an action
against him for a penalty or to answer any question as a
witness which would subject him to a penalty or forfeiture,
where the penalty or i is d as a vindi
of the public justice of the state.

“In general both at common law and under a comntu-
tlonal p ion against p y self-incriminati a per-
son may not be compeled to answer any question as a wit-
ness which would subject him to a penalty or forfeiture, or
testify in an action against him for a penalty.

“The prlvllege apphes where the penalty or forfeiture

in L

of the public
)ustlce of the state as a statutory fine or penalty, or a fine
or penalty for vi ion of a even though
the action or pi ding for its is not brought

in a criminal court but is prosecuted through the modes of
to an ordinary civil remedy.” (98 CJ.S.,

pp. 276-6)

Thus, in Boyd vs. U.S. (116, 29 L. ed. 746), it was that the
i in a p ding to declare a forfeiture of certain.

to mcr!.mmate him. Under this of
jon against which would tend
to subject the witness to a fortdmm. such protection was
claimed and availed of in a some early A cases
without placing the basis of the upon 1t

because of the evaslon of a certain revenue law, “though
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y a civil is in and effect a cri-
mial one”, and that suits for penalties and forfeitures are with-
in the reason of criminal proccedings for the purposes of that
portion of the Fifth d of the C itution of the U.S.
which declares that no person shall be compelled in a criminal
case to be a witness against himself. Similarly, a proceeding
for the removal of an officer was held, in Thurston vs. Clerk
(107 Cal. 285, 40 P. 435, 437), to be in substance criminal for
said portion of the Fifth Amendment applies “to all cases in
which the action is not to b recover or re-
dress private and civil rights, but to try and punish persons
charged with the commission of public offenses” and a criminal
case is an action, suit or cause instituted to punish an infrac-
tion of the criminal laws, and, with this object in view, it mat-
ters not in what form a statute may clothe is; it is still a eri-
minal case x x x". This vilew was in effect conflrmed in Less
vs. U.S. (37 L. Ed. 1150-1151), Hence, the Lawyers Reports An-
notated (Vol. 29, p.8) after an extensive examination of perti-
tinent cases, ludes that sald P applies
whenever the proceeding is. not “purely remedial”, or intended
“as a redress for a private grievance”, but primarily to punish
“a violation of duty or a public wrong and to deter others from
offending in a like manner x x x". .

We are not unmindful of the doctrine laid down in Almeda
vs. Perez, L-18428 (August 30, 1962) in which the theory that,
after the filing of respondents’ answer to a petition for for-
feiture under Republic Act No. 1379, said petition may not be
i ded as to subst: P to our rules of criminal pro-

, cedure, was rejected by this Court upon the ground that said
forfelture proceeding fs civil In nature. This doctrine refers,
however, to the purely procedural aspect of said proceeding,

but not the prescriptive perlod of a crimipal action for
violation of law.

5. ID.; NATURE OF. — Clearly, under Section 5 of Republic
Act No, 55, the moment a person fails to pay his war profits
taxes within the period specified therein, he should be con-
sidered as having violated the law and no other action would
be necessary for his prosecution. The offense is not a con-
tinuing one.

DECISION
On March 31, 1954, the defendant-appellce was charged with
having violated Section 5(b) in connection with Section 8 of

Republlc.Act No. 56 in an information which reads as follows:

“That on or about the 17th day of February, 1948, in
the City of Manlila; Philippines, the sald accused did then
and there willfully and unlawtully fail and refuse to pay,
and continue to do so, the war profits taxes due from him
in favor of the Republic of the Philippines in the total amount
of P33,643.65, Philippine currency.”

After his arrest, he was arraigned, duly assisted by his at-
torney, and entered the plea of not guilty. Thereafter he filed a
motion to quash the information on the ground that the crimi-
nal action or Hability charged therein had been extinguished by
pre:.criplion. and the court, after proper hearing, sustained the
motion. ’

The provislons of Sections 5(b) and 8 of Republic Act No.

'55, are as follows:

“SEC. 5(b) Time of Payment. — The total amount of
the tax imposed by this Act shall be paid on or before the
last day of the sixth month following the approval hereof.
The defici tax due on the amended return required to

and has no bearing on the substantial rights ot the

therein, particularly their constitutional right against self-incri-

mination.

WHEREFORE, the writ prayed for is granted and respond-
ent Judge hereby ined ly from p ding further
in Criminal Case No. 60111 of the Court of First Instance of
Manila. .

IT IS SO ORDERED.

Padilla, Bautista Angelo,- Labrador, J.B.L. Reyes, Barrera, Pa-
redes, Dizon, Regala and Makalintal, JJ., concurred.

Bengzon, C.J.,, is on leave.

v

People of the P ¥ vs, Ching Lak
allas Ang You Chu, Defendant-Appellee, GR. No. L-10609, May
23, 1958, Endencia, J. )

L. CRIMINAL ACTION FOR VIOLATION OF INTERNAL RE-
VENUE LAWS; PRESCRIPTION; LAW APPLICABLE. —
Acts 3326 and 3585 were not repealed by Act 3815 otherwise
known as the Revised Penal Code. It follows that Article
90 of the Revised Penal Code would not apply to prescrip-
ton of violations of special laws or part of laws administered
by the Bureau of Internal Revenue for Article 10 of said
law provides that offenses which are or in the future may
be punishable under speclal laws are not subject to the pro-
vislons of the Revised Penal Code.

2. ID.; ID.; PERIOD. — In accordance with Sec. 1 of Act 3585
which amended Act 3326, all offenses against any law or
part of law administered by the Collector of Internal Re-

. venue shall prescribe after five years.

3. ID.; ID.; CASE AT BAR.—Anent the theory that in the
present case the period of ipti should
from the time the case was referred to the Fiscal's Office,
suffice it to state that such theory iIs not supported by any
provision of Jaw.

4. ID.; ID.; RECONSIDERATION, PETITION FOR. — A peti-
tion for reconsideration of assessment may affect the sus-
pension of the prescriptive period for the collectién of taxes,
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be flled under section 4(b) of this Act on account of the
receipt of payment for war damage or other claims shall
be paid within thirty days from the receipts of the assess-
ment of the Collector of Internal Revenue. To any sum
or sums due and unpaid after the date prescribed for the
payment of the same there shall be added the surcharge of
fifteen per centum on the amount of the tax unpaid
and interest at the rate of one per centum per month upon

said tax from the time the same becomes due.” i

SEC. 8. Penalty. — Any ‘individual or responsible of-
ficer of a par i pany or corp folating any
provision of this Act or of the regulations promulgated here-
under, or any person iving with such indiyid; or res
ponsible officer for the purpose of evading the tax herein
imposed, shall, upon iction, be ished by -
ment from five years to twenty years or a fine of not less
than five thousand pesos but not more than thirty thousand
pesos, or both, in the discretion of the court.”

Evidently, in the information quoted above, the accused
herein was ch: d with an offense against a law administered
by the Collector of Internal Revenue, for it clearly appears from
the provisions of Republic Act. No. 55 especially from Sec. 9 there-
of, that the of alt its was to the
Collector of Internal Revenue; and in accordance with Sec. 1
of Act 3585 which amended Act 3326, all offenses against any
law or part of law administered by the Collector of Internal
Revenue shall prescribe after five years.

Act 3326, enacted on December 4, 1926, is “An Act to estab-
lish perlods of i for violati lized by special
acts and municipal qrdinances and to provide when prescription
shall begin to run.” It reads as follows:

“SECTION 1. Violations penalized by special acts, un-
less otherwise provided in such acts, prescribe in accordance
with the following rules: (a) after a year for offenses pu-
nished only by a fine or by imprisonment for not more
than one month, or both; (b) after four years for those
punished by imprisonment for more than one month, but
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less than two years; (c) after eight years for those punished
by imprisonment for two years or more, but less than six
years; and (d) after twelve years for any other offense
punished by imprisonment for six years or more, except
the crime of treason whlch shall prescnbe after twenty
years. V d by di shall
prescribe after two months.

SEC. 2. Prescription shall begin to run from the day
of the commission of the violation of the law, and if the
the same be not known at the time, from the discovery
thereof and the instituti of judicial gs for its

jon and i

“The prescription shall be mterrupted when proceedings
are instituted against the guilty person and shall begin to
run again if the proceedings are dismissed for reasons not
constituting jeopardy.

“SEC. 3. For the purpous of thns Act, special acts shall
be acts defining and of the law not
included in the Penal Code.

“SEC. 4. This Act shall take effect on its approval.”

Act No. 3326 was amended by Act No. 3685 which reads as
follows:

“SECTION 1. Violations penalized by special acts shall,
unless otherwise provided in such acts, prescribed in accord-
dance with the following rules: (a) after a year for offenses
punished only by a fine or by imprisonment for not more
than one month, or both; (b) after four years for those
punished by imprisonment for more than one month,

‘ but less than two 'years; (c) after eight years for those

Ppunished by imprisonment for two years or fnore; but less

than six years; and (d) after twelve years for any other

offense punished by imprisonment for six years or more,
except the crime of treason, which shall prescribed after
twenty years; Provided, however, That all offenses against
any law or part of law administered by the Bureau of In-
ternal Revenue shall pnescnbed after five years. Vlolations
i by shall ibe after

" two mon

Acts 3326 and 3585 were not repealed by Act 3815 other-
wise known as the Revised Penal Code; their provisions remain-
ed intact and in full force. It follows that Article 90 of the Re-
vised Penal Code providing for the prescription of crimes would
not apply to prescription of violatlons of special laws or part
of laws administered by the Bureau of Internal Revenue, for
Article 10 of said law (Act 3815) clearly provides as follows:

“Offenses not subject to the provisions of this Code. —
Offenses which are or in the future may be punishable under
special laws are not subject to the provisions of this Code.
This Code shall be supplementary to such laws. unless the
latter should specially provnde the contrary.”

In view of the defend herein filed
his motion to quash on the ground that since February 7, 1948
up to the filing of the information on March 31, 1954, more than
five years have elapsed, contending that if he had ever violated
Republic Act. No. 55, that violation must have taken place
either on February 7, 1948, as alleged in the information, or on
April 30, 1947, which was the last day of the sixth month follow-
ing the approval of said Act within which the tax in question
should haev been paid, otherwise the defendant would incur the
penalty prescribed by Section 8 of sald Act. This contention
was upheld by the lower court, presided by Hon. Antonio G.
Lucero, in the decision appealed from, as follows:

“From the certified copies of the documents presented
by the defense, it appears that on May 22, 1947, Collector
Bibiano L. Meer, of the Bureau of Internal Revenue, sent
to the accused an assessment for war profits tax amounting
to P219,842.00 and required him -to pay in on or before June

counsel for said accused, contested the assessment in a letter
he sent to the Collector of Internal Revenue in which he
expressed his reasons why his client could not see his way
to paylng said In a 11 motion to
quash, Atty. Cesar Miraflor argued that from whatever angle
the case is viewed, it is apparent that the criminal action or
lah:hty on the part of the accused, if any, has already been

Before ing premise and conclusion, it
is essential to discuss the law applicable. Defense counsel
contended that the prescriptive perlod applicable in this
case is that found in Act 3585, approved by the Philippine
Legislature on November 27, 1929, which provides in its per-
tinent portion that all offenses against any law or part of law
administered by the Bureau of Internal Revenue shall pres-
cribed after five years. It is worthy to note in this connec-
tion that Act 3585 establishes period of prescription for vio-
lations penalized by Special Acts, as its caption so states, and
there can be no question that Republic Act No. 56 is a
special Act. There can be also no question that Republic
Act No. 55 is being administered by the Bureau of Internal
Revenue, as shown not only by the notice of assessment
sent to the accused on May 22, 1947, but also by the provi-
sions of Section 9 of sald Rep. Act No. 55 which states that
“all administrative, special and general provisions of law,
including the laws in relation to the assessment, remission,

“collection and refund of National Internal Revenue taxes,

are hereby extended and made applicable to all the provi-
sions of this law (Rep. Act No. 55) and to the tax herein
imposed.” This provision is quite clear as to require inter-
pretation. On the other hand, Asst. Fiscal Reyes argued
that the provisions of the Revised Penal Code on prescrip-
tion should govern this case. However, whatever strength
this argument might carry is totally destroyed by Article
10 of the Revised Penal Code which provides that offenses
which are, or in the future may be punishable under special
laws are not subject to the provision of this' Code. It is, there-
fore clear that the provisions of the Revised Penal Code do
not govern offenses punishable under special laws. Besides,
Article 367 of the Revised Penal Code, which enumerates the
speclal acts repealed by said code, does not mention Act
3585, and so the prescriptive periods of Act 3585 still stand.
As a desperate move to be able to wiggle out of the legal

the ded that the crime charged'
in the information is continuing offense but, as the defense
‘counsel has correctly stated, for a continulng crime to exist,
there should be plurality of acts performed, and on this-
criterion, it is evident that this argument is without fourd-'
ation. Even if this Court should hold that the prescriptive
period provided for in Section 354 of the National Internal
Revenue Code could be applied on the case, the period pres-
cribed thereunder is five years, which is the same period
prescribed in Act 3585. Whether this Court takes as basis,
for prescription May 22. 1947, which 1s the date when Collec-
tor Meer sent the assessment to the herein accused, or June
4, 1947, the date when the accused wrote the letter to the
Collector of Internal Revenue wherein he stated his reasons
for refusing to pay the assessment, or February 17, 1948,
the date alleged in the information as the time when the
accused refused unlawfully to pay his war profit tax, the
conclusion will not alter, namely, that the five-year period
from the date of the discovery of the offense has already
prescribed when the information was filed on March 31,
1954. This conclusion would not also alter whether this
Court applies Act 3585 or the National Internal Revenue
Code.”

The Solicitor General claims that the lower court erred (1)

in holding that the criminal liability of the defendant had been

ed by prescription; (2) that denying appellee’s motion

extinguishe
15, 1947. On June 4, 1947. Atty. Modesto Formillezaj as for reconsideration dated January 25, 1956; and (3) in dismiss-
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ing the criminal case against the defendant. Mainly, the con-
tention of the Solicitor General is to the effect (a) that the laws
of presciption applicable to the present case are Articles 90 of
the Revised Penal Code; (b) that the violation of law is a con-
tinuing offense and, therefore, does not prescribe notwithstand-
ing the lapse of five years from February 17, 1948 up to the
filing of the information; and (3) that the period of prescrip-
tion in the case at bar should commence from the time the tax
violation was referred to the fiscal’s office for investigation,
claiming that “Under Section 2, Act No. 3326, when the date
of the violation needs to be discovered, as in the case here, the
prescription begins ‘from the discovery thereof and the insti-
tution of judicial proceedings for its Investigation and punish-
ment.”

Upon careful perusal of these contentions, we find them
completely untenable, under the facts of the case because it
cannot be disputed that Articles 90 and 91 of the Revised Penal
Code do not govern offenses punishable under special laws that
Republic Act No. 55 is a special law and therefore, the prescrip-
tive law applicable to the instant case should be Act 3326 as
amended by Act 3585, it being a well-known principle in statu-
tory construction that in case of conflict between a special law
and general law, the former should govern.

As to appellant’s contention that the offense charged in the
information is a continuing one, we cannot subscribe to that
theory for the simple reason that, under the provisions of Re-
public Act No. 55, upon failure of the herein defendant-appellee
to pay the taxes in question on February 17, 1948, or on April
30, 1947, there has been a complete violation of law for which
he should have been immediately prosecuted. Clearly, under
Section 5, paragraph (b) of Republic Act No. 55, the moment
a person fails to pay his war profits taxes within the period
specified therin, he should be considered as having violated the
law and no other action would be necessary for his prosecution.

Anent the theory that in the present case the period "of
prescription should commence from the time the case was re-
ferred to the Fiscal’s Office, suffice, it to state that such theory is
not supported by any provision of law and we need not eluci-
date thereon. Moreover, the record of the case shows that on
May 22, 1947, Collector Bibiano L. Meer of the Bureau of Inter-
nal Revenue assessed the war profits tax in question against the
accused and fixed June 15, 1947 as the date of its payment with-
out the herein accused paying it, and, according to the informa-
tion, the accused, on February 17, 1948, willfully.andsehlawfully
failed to pay said tax. Therefore, the violation of law in question
was known to the presecution, it was not concealed, and conse-
quently it cannot now be pretended that same has not yet pres-
cribed because it was not discovered until the papers of the case
were sent to the Fiscal’s Office of the City of Manila. Certainly
appellant had knowledge of the illegal acts of the accused even
before February 17, 1948, and that knowledge precludes the ap-
pellant from evading the operation of the Statute of Limitations.

The Solicitor General contends, however, that at the be-
hest of appellee, the Internal Revenue examiners asigned to the
case an of February 25, 1950
and, therefore, the prescriptive period for violation of the war
profits tax law should be considered as having been suspended
up to the aforementioned date, because up to that time it was
legally impossible for appellant to charge appellee criminally
in view of the fact that the war profits tax was as yet undeter-
mined and, in support of that contention, in the case of Latti-
more vs. U.S., 12 F. Supp. 895, was invoked, wherein it was held:

“It is important to recognize that the ordinary period
of limitation may be extended or suspended not only by
what has come to be recognized as a ‘waiver’ but also by the
acts of the. taxpayer imvolved. It is also been he]d for
example, that where the D. has

withhold collection pending the adjustment of the contro-

versy between him and the Commissioner and where the

Commissioner yielded to the request and postponed collec-

tion until after the statute had run on collection was not

timely.” (Mertens Law of Federal Income Taxation, Vol

10, Sec. 57, 41 p. 195, 1953 ed.)

We have carefully examined this Lattimore case and we
find it completely inapplicable to the case at bar, for it refers
to civil action for collection of taxes and not to criminal prose-
cution for violation of law for non-payment of taxes. We hold
that a petition for reconsideration of assessment may affect the
suspension of the prescriptive period for the collection of taxes,
but not the prescriptive period of a criminal action for violation
of law.

Wherefore, finding no error in the order appealed from,
the same is hereby affirmed.

Paras, CJ., Bengzon Montemayor, Reyes, Bautista Angelo,
Labrador, Concepcion, J.B.L. Reyes and Felix, J.J., concurred.
v i1
Plaintiff vs. Gui

People of the Phi

llee, G.R. No. L-14129, July 31,1962,

Regala, J. peirmo

1. ELECTIONS; ELECTIONEERING; PERSON PROHIBITED
FROM INFLUENCING ELECTIONS; JUSTICESL-QF:iTHE
PEACE INCLUDED IN SECTION 54, REVISED. ELEGTION:
CODE.—It is to be noted that under Section 449-of ;the Revis-
ed Administrative Code, the word “judge” was jmodified or
qualified by the phrase “of First Instance,”
tion 54 of the Revised Election Code, no
exists. In other words, justices of the pe
included in Section 449 of the Revised  Adp
because the kinds of judges therein were, spegifie
of the First Instance and justice of (he;' e,ace
54, however, there was no necessity gnymp,re to mcﬁude Jjust-
ices of the peace in the enumeratio) becaus the leglslature A

had availed itself of the more ‘generic aﬁ broader term,
It was a term not modified by an'y wor(,i ;or pHra:e

“judge.”
and was intended to comprehen‘d all’ kinds ot '§ dg
judges of the courts of Flrst Ih@tance judées of 't
of Agrarian Relations, judges of the codtPsRE Xnd’ustna’[ Re-
lations and justices of the peace.

2. ID.; ID.; JUSTICE OF 'THE PEACE 'CONSTRUED ‘AS A
JUDGE —It is a well known fact that a justice'of the peace
is sometimes addressed as “judge” in ' this Junsdlcuon It
is because a justice of the peace is indeed a judge.

3 PUBLIC OFFICER; JUDGE; DEFINED. — AS INCLUDING
JUSTICE OF THE PEACE.—A “judge” is ‘a public officer,
who, by virtue of his office,'is clothed with judicial authority
(U.S. v. Clark 25 Fed. 'Cas. 441, 442), -~ According to Bouvxer
Law Dictionary, “a judge is a public officer lawfuly appmm-
ed to decide litigated questions according to law. In its
most extensive sense the term includes’ all officers appointed
to decide litigated questions while’ acting in 'that’ capacity,
including justices' of the!peace, and even 1urors. u is’ s:ud,
who are judgesiof facts!” 1!

4. ELECTION LAWOF THE' PH!LIPPINES "HISTORY “The
first election! Taw’in“the Philippiries Was Act Nb." 1582 énatted
by the Philippine Commission in 1907, and which ‘was  tater
amended by ActINos. 1669,1709,1726' and 1768.°11(Of these. 4
,amendments,; however, .only /Act INo.01709 'has ‘a  relation to
the discussion: iof ithe| instant. case as shall ibe: shown ‘later.)
Act;No. 1582, with its subsequent: 4. amendments were: later

s on lncofrp@rated u.1 Chapter 18;cof “the, Administrative : dee
Undey:ithe. P Several

made through the passage of Act Nos. 2310, 3336 and< 3387

(Again,,of these (Jlast ;13 amendments  jonly Act :Noi« 3387  has;

to collection of the tax and has urged the Commlssxoner to
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:; 10, the casenat;bar shall be:seenlater;); Dprings the
time of thc Commonwealth, the National Assembly passed

£ 9geq
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Commonwealth Act No. 233 and later on enacted Common-
wealth Act No. 3567, which was the law enforced until June
21, 1947, when the Revised Election Code (Republic Act 180)
was ded as its basic p are the provi-
sions ’of Commom\'ellt'h Acts Nos. 283 357, 605, 657. The
present Code was further amended by Republic Acts Nos.
599, 867, 2242 and again, during the session of Congress in
1960, amended by Rep. Acts Nos. 3036 and 3038,

ID.; ID.; OMISSION OF “JUSTICE OF THE PEACE” IN
SECTION 54 OF THE REVISED ELECTION CODE.—The first
‘omission ‘'of the word “justice of the peace” in the election
law was effected in Section 49 of Commonwealth Act No. 357
and not in the present Election Code. Note carefully, however,
that in the two instances when the words “justice of the
peace” were omitted in Com. Act No. 357 and Rep. Act No.
180, the word “judge” which preceded in the enumeration
did not carry the qualification “of the First Instance.” In
other words, whenever the word “judge” was qualified by the
phirase “of the First Instance,” the words “justice of the
‘peace” would follow; however, if the law simply said “judge,”
the words “justice of the peace” were omitted.

STATUTORY CONSTRUCTION; RULE OF “CASUS OMISUS

'PRO OMISSO' HABENDUS EST."—Under the rule of “casus

omisus pro omisso habendus est” that a person, object or

‘thing omitted from an enumeration must be held to have been-

omitted intentionally.

ID.; ID.; APPLICATION OF MAXIM “CASUS OMISUS".—The
maxim *

‘casus omisus” can operate and apply only if and

- when the omiisslon’has been clearly established.

- 10.

. ID.;

1D.; ID.; JUSTICES OF THE PEACE WERE CALLED JUDG-
ES UNDER SECTION 54, REVISED ELECTION CODE.—Un-
der Section 54 of the Revised Election Code, justices of the
peace were called “judges.”

ID.; ID.; APPLICATION OF THE RULE “CASUS OMISUS”
NOT PROCEED FROM THE FACT THAT A CASE IS CRIMI-
NAL IN NATURE.—The application of the rule of “casus omi-
sus” does not proceed from the mere fact that a case is crimi-
nal in nature, but rather from a reasonable certainty that a
particular person, object or thing has been omitted from a
legislative enumeration. In the present case. there has. been
no such omission. There has only been a substitution of
terms.

ID.; PENAL STATUTES; RULE THAT PENAL STATUTES
BE STRICTLY CONSTRUED NOT ONLY THE FACTOR
CONTROLLING THE INTERPRETATION OF SUCH LAWS.
—The rule that penal statutes are given a strict construction
is not the only factor controlling the interpretation of such
laws; instead, the rule merely serves as an additional, single
factor to be considered as an aid in determining the mean-
ing of penal laws. This has been recognized time and
again by decisions of various courts .(3 Sutherland, Statutory
Construction, p. 56.) Thus, cases will frequently be found
enunciating the principle that the intent of the legislature
will govern (U.S. vs. Corbet, 215, U.S. 233).

STRICT CONSTRUCTION NOT PERMITTED
TO DEFEAT THE POLICY AND PURPOSE OF STATUTE.—A
strict construction should not be permitted to defeat the
policy and purposes of the statute (Ash Shrop Co. v. US.. 252

' UsS. 195).

12.

ID.; SPIRIT AND REASON OF A STATUTE CONSIDERED

. IN lNTERPR.ETATION THEREOF.—The court may ‘ eonsider

Psgez4

the spirit and reason of a. statute in the -interpretation of a
statute where a iliteral meaning would. lead to absurdity, con-
tradiction, injustice, or would defeat the clear purpose of the
‘Jaw. makers (Crawford, Interpretatlon of l.aws, Sec. 78, p.
294). .

. ID;; PENAL STATUTES; CONSTRUED TO HARMONIZE

WITH THBIR IN‘FBNT AN'D PUNPOSE,*-The str(ct condtnu:

PR

14,

15.

tion of a criminal statute does not mean such construction
of it as to deprive it of the meaning intended. Penal statutes
must be construed in the sense which best harmonizes with
their intent and purpose. (U. S. v. Batteridge. 43 F. Supp.
58, 56, cited in 3 Sutherland Statutory'Construction 56.)

ELECTIONS; ELECTIONEERING; JUDICIAL OFFICERS
PROHIBITED FROM AIDING CANDIDATE IN ELECTION
UNDER SECTION 54, REVISED ELECTION CODE.—Justices
of the Supreme Court,-the Court of Appeals, and various
Judges, such the judges of the Court of Industrial Relations,
Judges of the Court of Agrarlan Relatiofis, etc., who were
not included in the prohibition under the old statute, are
now within the encompass of Section 54, Revised Blacuon
Code.

D.; ID.; REASON WHY JUSTICES OF THE PEACE ARE
PROHIBITED FROM ELECTIONEERING.—The weakest link
in our judicial system is the justice of the peace court, and
to so construe the law as to allow a judge thereof to engage
in partisan political activities would weaken rather than’
strengthen the judiclary. On the other hand, there are cogent
rcasons found in the Revised Election Code-itself vhy Justices
of the peace should be p d from electi *Along'
with Justices of the appelhte courts and judges of the Courts
of First Instance, they are given authority and jurisdi¢ition’
over certain clection cases (Seé Secs. 108, 117-123 Revised
. Election Code). Justices of the peace are authorized to hear
and decide lnclusion a‘nd excluslon cases and if they are

to for an elective office:
the i ‘of thﬁr in- election cases would
be open: to serlous doubt. . We do not belleve that. the legls-
lature had, in Section 54 of the Revised Election Code, in-

- tended to create such an- unfortunate situation.

16.

17.

1s.

19.

ID.; . ID.; EXECUTIVE DEPARTMENT HAS REGARDED
JUSTICES OF THE PEACE WITHIN PURVIEW OF SECTION
54, REVISED ELECTION ‘CODE.—The. .administrative -or:
executive department has regarded justices of the peace \mth-
in the purview of Section 54 of the Revised Election Code.
STATUTES ; PROPOSED AMENDMENT ; UNTIL IT BECOMES:
A LAW, CANNOT. BE CONSIDERED TO 'CONTAIN ANY

, LEGISLATIVE INTENT.—Proposed amendment, until i has

become a law, cannot be considered to contain or manifest.
any legislative intent.

ID.; MOTIVES, OPINIONS, AND REASON EXPRESSED BY
‘INDIVIDUAL LEGISLATIVE MEMBER CANNOT BE TAKEN-
IN ASCERTAINING MEANING OF STATUTE.—The motives,
opinions, -and the reason expressed by the individual mem-
bers of the legislature, even in debates, ‘cannot be properly:

. taken into consideration in ascertaining.-the meaning .of a.

statute (Crawford, Statutory Construction, Sec. 213, pp. 375
37%). e :
ELECTION; ELECTIONEERING; LEGISLATURE CONSIS-
TENTLY PROHIBITED JUSTICES OF THE PEACE.FROM
PARTICIPATING IN PARTISAN POLITICS.—Our law-making
body has consistently prohibited justices. of the peace from
participating in partisan politics. They were prohibited under

...the old Election Law since 1907 (Act No. 1582 and Act No.

,1709). Likewise, they were so enjoined by the Revised Admi-
"nistrative Code. Another law which expressed the prohibition

. to them was, Act No. 3387, and later Com. Act No. 357,

20.
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ID.; ID.; STATUTORY CONSTRUCTION; SECTION 54, RE-
VISED ELECTION CODE; RULE OF EXPRESIO UNIUS EST .
EXCLUSIO ALTERIUS; ERRONEOUSLY APPLIED BY THE,
- TRIAL COURT.AND. COURT OF APPEALS.—If the legislature
had intended to exclude a justice of the peace from the pur-
view of Section 'S4, neither the trial colirt rior the ‘Court of
‘ Appeals has given the reason for ‘the ‘ex |.lSlOl‘l Indeed, ‘there
_appears no reason for' the alleged changé. ~Hence, the fule
"of ¢ ' unlus est exclllslo a”lterln’s has been e‘rioﬁbously

apthed
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21. STATUTORY CONSTRUCTION; RULE OF “EXPRESIO UN-
IUS EST EXCLUSIO ALTERIUS”; WHEN SHOULD NOT
BE INVOKED.—Where a statute appears on its face to limit
the operation of its provisions to particular persons or things
by enumerating them, but no reason exists why other per-
sons or things not so enumeratzd should not have been
included, and ife will follow by not so in-
cluding them, the maxim expresio unius est exclusio al-
terius, should not be invoked. (Blevins v. Mullally, 135 P.
307, 22 Cal. App. 519)

DECISION
This is an appeal of the Sohcuor Geneml frorn the order
of the Court of First of P: ) the

tention of the Legislature to exclude justices of the peace fmm
its operation.

The above argument overlooks one fundamental fact. It is
to be noted that under Section 449 of the Revised Administrative
Code, the word “judge” was modified or qualified by the phrase
“of First Instance,” while under Section 54 of the Revised Elec
tion Code, no such modification exists. In other words, justices
of the peace were expressly included in Section 449 of the
Revised Administrative Code because the kinds of judges therein
were specified, i.e., judge of the' First Instance and justice of
the peace. In Section 54, however, there was no necessity any-
more to include justices of the peace in the enumration because
the I had availed itself of the more generic and broader

information against the defendant.

The records show that the statement of the case and of
the facts, as recited in the brief of plaintiff-appellant, is com-
plete and accurate. The same is, consequently, here adopted,
to wit: .

“In an.information. filed by the Provincial Fiscal of
Pangasinan in the Court of First Instance of that Province,
defendant Guillermo Manantan was charged with a viola-
ton of Section 64 of the Revised Election Code. A preli-
minary investigation conducted by said court resulted in the
finding of a prohable cause that the crime charged was

by the d Thereafter, the trial started
upon defendant’s plea of not guilty, the defense moved to

dismiss the information on the ground that as justice of the '

peace, the defendant is not one of the officers enumerated
in Section 54 of the Revised Election Code. The lower
court denied the metion to dismiss, holding that a justice
of the peace is within the purview of Section 54. A second
motion was filed by defense counsel who cited in support
thereof the decision of the Court of Appeals in People vs.
Macaraeg, C.A-GR. No. 15613-R, 64 Off. Gaz. pp. 1873-76)
where it was held that a justice of the peace is excluded
from the prohibition of Section 64 of the Revised Election
Code. Acting on this second motion to dismiss, the answer
of the prosecution, the reply of the defense, and the opposi-
tion of the prosecution, the lower court dismissed the in-
formmation against the accused upon the: authority of the
ruling in the case cited by the defense.”

Both parties are submitting this case upon the determina-
tion of this single question of law: Is a justice of the peace in-
cluded in the prohibition of Sectlon 64 of the Revised Election
Code? .

Section 54 of the said Code reads:

“No justice, judge, fiscal, treasurer, or assessor of any
province, no officer or employee of the Army, no member of
the i ial, city, icipal or rural police force,
and no classified civil service officer or employee shall aid
any candidate; or-exert any influence in any manner in any
election or take part therein, except to vote, if entitled there-
to, or to preserve public peace, if he is a peace officer.”
Defendant-appellee argues that a justice of the peace is not

comprehended among the officers enumerated in Section 54 of
the Revised Election Code. He submits that the aforecited sec-
tion was taken from Section 449 of the Revised Administrative
Code, which provided the following:

“Sec. 449,—PERSONS PROHIBITED FROM INFLUEN-
CING ELECTIONS.—No judge of the First instance, justice
of the peace, or treasurer, fiscal or assessor of any province
and no officer or employee of the Philippine Constabulary,
or any Bureau or employee of the classified civil service,
shall aid any candidate or exert influence in any manner
in any election or take part therein otherwise than exerclsing
the right to vote.”

When, therefore, ‘Section 54 of the. Revnsed Election Code omitted
the words “justice of the.peace,” the omission revealed the in-

er term, “judge.” It was a term not modified by any word ot
phrase and was Intended to comprehend all kinds of judges.
like judges of the of the courts of First Instance, judges of' the
courts of Agrarian Relations, judges of the courts of Industrial
Relatlons, and justices of the peace.-

It is a well known fact that a justice of the peace is some-
time addressed as “judge” in this jurlsdiction. It is because a
justice of the peace is indeed- a judge. A “judge” is a public
officer, who, by virtue of his office, is clothed with judicial au-
thority (U.S. v. Clark 25 Fed. Cas. 441, 442). According to Bou-
vier Law Dictionary, “a judge is a public officer lawfully ap-
pointed to decide litigated questions according to law. In its
most extensive sense the term includes all officers d to
decide litigated questions while acting in that capacity, including
justices of the peace, and even jurors, it is said, who are judges
of facts.”

A review of the history of the Revised Election Code will
help to justify and clarify the above conclusion.

The first election law in the Philippines was Act No. 1582
enacted by the Philippine Commission in 1907, and which was
later amended by Act Nos. 1669, 1709, 1726 and 1768. (Of these
4 amendments, however, only Act No. 1709 has a relation to the
discussion of the instant case as shall be shown later.) Act No.
1582, with its subsequent 4 amendments were later on incor-
porated in Chapter 18 of the Administrative Code. Under  the
Philippine Legi several d were made through
the passage of Acts Nos. 2310, 3336 and 3387. (Again of these last
3 amendments, only Act No, 3387 has pertinence to the case at
bar as shall be seen later.) During the time of the Common-
wealth, the Nati passed C Act No..
233 .and later on enacted Commonwealth Act No. 367, which was
the law enforced until June 21, 1947, when the Revised Election
Code was approved. Included as its basic provisions are ‘th®
provisions of Commonwealth Acts Nos. 233, 367, 605, 666, 657. The
present Code was further amended by Republic Acts Nos. 599,
867, 2242 and agaln, during the session of Congress'in 1960, amend-
ed by Rep. Acts Nos. 3036 and 3038. In the history of our elec
tion law, the following should be noted:

Under Act 1582, Section 29, -it was provuded : .

“No public officer shall offer himself as a candidate" tor

elections, nor shall he be eligible during the time that he -
bolds said public office- to election at any municipal, provin--
cial or Assembly election, except for reelection to the position:
‘which he may be holding, and no judge of the First Instance,
justice of the peace, provincial fiscal, or officer or employee :
of the Philippine Constabulary or of the Bureau of Educationv
shall aid any candidate or influence in any manner or take’
part in any i lal, or election under.
the penalty of being depnved oi his office and being disqua-.

lified to hold any public office whatsoever.for a term of 5.

years: Provided, however, that.the foregoing provisions

shall not be construed to deprive any person -otherwise qua--
lified of the right to vote at any election.. (Enacted January

9, 1907; Took effect on January 15, 1907)

Then, in Act 1709, Sec. 6, it was l|kcw1se provided:

“x x x No judge of ‘the First Insmlce, justice of the
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Ppeace, provincial fiscal or officer or employee of the Bureau
of Constabulary or of the Bureau of Education shall aid any
cand:clate or lnfluence in any manner or take part in any

or A bly election. Any person vio
lating the provusmns of this section shall be deprived of his
office or employment and shall be disqualified to hold any
public office or employment whatever for a term of 5 years.
Provided, however, that the foregoing provisions shall not
be construed to deprive any person otherwise qualified or
the right to vote at any election. (Enacted on August 31,
1907; Took effect on September 15, 1907.)

Again, when the existing election laws were i in

Rather, it had considered the sald officer as already compre-
hended in the broader term “judge”.

It is unfortunate and regrettable that the last World War
had destroyed congressional records which might have offered
some explanation of the discussion of Com. Act No. 357, which
legislation, as indicated above, had eliminated for the first time
the words “justice of the peace.” Having been completely de-
stroyed, all efforts to seek deeper and additional clarification
from these records proved -futile. Nevertheless, the conclusions
drawn from the historical background of Rep. Act No. 180 is suf-
ficiently borne out by reason and equity.

D turther argues that he cannot possibly be among

the Administrative Code on March 10, 1917, the provisions in
question read:
_ “Sec. 449—PERSONS PROHIBITED FROM INFLUEN-
CING ELECTIONS.—No judge of the First Instance, justice
of the peace, or treasurer, fiscal or assessor of any prov-
ince and no officer or employce of the Philippine Ci

the officers enumerated in Section 64 inasmuch as under that
said section, the word “judge” is modified or qualified by the
phrase “of any province.” The last mentioned phrase, defend-
ant submits, cannot then refer to a justice of the peace smce

lary, or any Bureau or employee of the classified civil ser-

vice, shall aid any candidate or exert influence in any man-

ner in any election or take part thereln otherwise than exer-

cising the right to vote.” (Bold types supplied.)

After the Administrative Code, the next pertinent legisla-
tion was Act No, 3387. This Act reads:

“Sec. 2635—OFFICERS AND EMPLOYEES MEDDLING
WITH THE ELECTION.—Any judge of the First Instance,
Justice of the peace, treasurer, fiscal or assessor of any prov-
ince, any officer or employee of the Philippine Constabulary
or of the police of any municipality, or any officer or em-
ployee of any Bureau or the classifled civil service, who aids
any candidate or violated in any manner the provisions of
this section or takes part in any election otherwise by excr-
cising the right to vote, shall be punished by a fine of not
less than P100.00 nor more than P2,000.00, or by imprison-
ment for not less than 2 months nor more than 2 years,
and in all cases by disqualification from public office and
deprivation of the right of suffrage for a period of 6 years.”
(Approved December 3, 1927.) (Bold types supplied.)

b tly, h , C Act No. 357 was en-
acted on August 22 1938. Th|s law provided in Section 48:

“Sec. 2635—OFFICERS AND EMPLOYEES MEDDLING
FICERS AND EMPLOYEES.—No justice, judge, fiscal, trea-
surer or assessor of any province, no officer or employee
of the Army, the C y of the Nati
municipal or rural police, and no classified civil service of-
ficer or employee shall aid any candidate, nor exert in-
fluence in any manner in any election nor take part there-
in, except to vote, if entitled thereto, or to preserve public
peace, if he is a peace officer.”

This last law was' the legislation from which Section 54 of
the Revised Election Code was taken
It will thus be observed from the of

the latter is not an officer of a but of a
tab: Defendant's in that respect 1s too stra.lned If it
is true that the phrase “of any provi ily

Justices of the peace from the anumm!.lon for the reason that
they are i and not il fficlals, then the same
thing may be said of the Justices of the Supreme Court and of
the Court of Appeals. -They are national officials. Yet, can
there be any doubt that Justices of the Supreme Court and of
the Court of Appeals are not included in the prohibition? The

‘more sensible and logical interpretation of the said phrase is that

it qualifies fiscals, treasurers and assessors who are generally
known as provincial officers.

The rule of “casus omisus pro omisus habendus est” is like-
wise invoked by the defendant-appellee. Under the said ‘rule, a
person, object or thing omitted from an enumeration must be
held to have been omitted intentionally. If that rule is applic-
able to the present, then indeed, justices of the peace must be
held to have been intentionally and deliberately exempted from
the aperation. of Section 64.of the. Revised vElection Code.

The rule has no applicability to the case at bar. The maxim .
“casus omisus” can operate and apply only if and when the omis-
sion has been clearly established. In the case under considera-
ton, it has already been shown that the legislature did not ex-
clude or omit justices of the peace from the enumeration of
officers precluded from engaging in partisan political activities.
Rather, they were merely called by another term. In the new
law, or Section 54 of the Ievised Election Code, justices of the
peace were just called “judges.” .

In insisting on !he application of the rule of “casus omisus”
to this case, d llee cites I to the effect
that the sald rule, being restrictive in nature, has more particu-
lar application to statutes that should be strictly construed. It
is pointed out that Section 54 must be strictly construed against
the government since pmceedings under it are criminal in na-
ture and the jurlsprudence is settled that penal statutes should
be s!rlctly interpreted against the sta!e.
ing on the above ding strict i

the legislative development .or history of Section 54 of the Re-
vised Election Code that the first omission of the word “justice
of the peace” was effected in Section 48 of Commonwealth Act
No. 3567 and not in the present Code as averred by defendant-
appellee. Note carefully, however, that in the two instances
when the words “justice of the peace” were omitted in. Com..Act
Neo. 857 and Rep. Act No. 180, the word “judge” which ded

tation of penal statutes, defendant asserts that the spirit of
fair play and due process demand such strict construction in
order to give “fair warning of what the law intends to do, if
a certaln line is passed, in language that the common world
will understand.” (Justice Holmes, in McBoyle v. U.S. 283 U.S.
25, L. Ed. 816).

in the enumeration did not carry the qualification “of the First
Instance.’ In other words, whenever the word “judge” was qua-
lified by the phrase “of the First Instance,” the words “justice
of the peace* would follow; however, if the law simply said
“judge,” the words “justice of the peace” were omitted.

The above-mentioned pattern of congressional phraseology
would seem to justify the conclusion that when the legislature
omitted the words “justice of the peace” in Rep. Act No. 180, it
did not intend to exempt the said officer from its operation.
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The of the rule of “casus omisus” does not pro-
ceed from the mere fact that a case is criminal in nature, but
rather from a reasonable certainty that a particular person,
object or thing has been omitted from a legislative enumeration.
In the present case, and for reasons already mentioned, there
has been no such omission. There has only been a substitution
of terms.

The rule that penal statutes are given a strict construction
is not the onfy factor controlling the interpretation of such:
laws; iastead, the rule merely serves as an aid in determining
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the meaning of penal laws. This has been reco time and
again by decisions of various courts. (3 Sutherland, Statutory
Construction, p. 56) Thus, cases will frequently be found enun-
ciating the principle that the intent of the legislature will go-
vern (U.S. vs. Corbet, 215, U.S. 233). It is to be noted that a
strict construction should mot be permitted to defeat the policy
and purposes of the statute (Ash Sheep Co. vs. U.S. 252, U.S.
159). The court may consider the spirit and reasons of a sta

March 31, 1967, of the President of the Philippines, dismissing
the petitloner as justice of the peace of Agusan. It is worthy
of note that one of the causes of the separation of the peti-
tioner was the fact that he was found guilty in engaging in
electioneering, contrary to the provisions of the Election Code.

De llee calls the of this Court to House
Bill No. 2676, which was filed on January 26, 1955. In that pro-

tute, as in this parncuhr mstance, where a literal
would lead to or would de-
feat the clear purpose of the law makers (Crawford, Interpre-
tation of Laws, Sec. 78, p. 294). A Federal District court in the
US. has well said:

“The strict construction of a criminal statute does not
mean such construction of it as to deprive it of the meaning
intended. Penal statutes must be construed in the sense
which best harmonizes with their intent and purpose.” (U.S.
v. Betteridge, 43 F. Supp. 53, 56, cited in 3 Sutherland Sta-
tutory Construction §6.)

As-well samd by the Supreme Court of the United States,
the L statutes, has been
where the letter with the leg-
islative plan (U.S. v. Katz, 271 U.S. 354; See also Ernest Brun-
chen, Interpretation of the Written Law (1916) 26 Yale L. J.
129.)

Another reason In support of the conclusion reached hercin
is the fact that the purpose of the statute is to enlarge the of
ficers within its purview. Justices of the Supreme Court, the
Court of Appeals, and various judges, such as the judges of the
Court of Industrial Relations, etc, who were not included in
the prohibition under the old statute, are now within its en-
compass. If such were the evident purp can the Legi

posed leusluﬂon, under Section 56, justices of the peace are al-
dy among the officers enjoined from active

Th Is that with the filing of
the said House Bill, Congress impliedly acknowledged that ex-
isting laws do not prohibit justices of the peace from partisan
political activities.

The argument is unacceptable To begin wuh House Bill
No. 2676 was a prop to Act No. 180
as a whole and not merely to section 54 of said Rep. Act No.
180. In other words, House Bill No. 2676 was a proposed re-
codification of the existing election laws at the time that it was
filed. Besides, the proposed amendment, until it has become
a law, cannot be considered to contain or manifest any leglsla-
tive Intent. lf the mouves, opinions, and the reasons expressed
by the indi of the even in debates,
cannot be properly takén into consideration in asoertanmng the
meaning of a statute (C Yy
213, pp. 376-376), a fortiorli what weight can we give to a mere

. draft of a bill.

On law, reason and public policy, defendant-appellee’s con-
tention that justices of the peace are not covered by the injunc-
tion of Section 54 must be rejected. To accept it is to render
ineffective a policy so clearly and emphatically laid down by
the legislature.

intend to eliminate the justices of the peace within its orbit?

Certainly not. This point is fully explained in the brief of the

Solicitor General, to wit: .
“On the other hand, when the isl 1

Our I king body has i Justices
of the peace from participating in partisan politics. They were
prohibited under the old Election Law since 1907 (Act No. 1682
and Act No. 1709). Likewise, they were so enjoined by the Re-
vised Ad Code. Another law which expressed the’

the phrases “Judge of First Instance” and “justice of thc

ce”, found in Section 449 of the Revised Administrative

Code, and used “judge” in lieu thereof, the obvlous inten-

tion was to include in- the scope 'of the temm.not just.one

class of judge but all judges, whether of first Instance,
justices of the peace or special courts, such as judges of

the Court of Industrial Relations.” X x x

“The weakest link in our judicial system is the justice
of the peace court, and to so construe the law as to allow

a judge thereof to engage in partisan political activities

would weaken rather than strengthen the judiciary. On the

other hand, there are cogent reasons found in the Revised

Election Code f{tself why justices of the peace should be

) i from Along with Justices of the

appellate courts and judges of the Courts of First Instance,

they are given authority and jurisdiction over certain elec-
tion cases (See Secs. 103, 106, 117-123). Justices of the peace
are authorized to hear md decide lnclusnon and exclusion

cases, and if they are to for did:

for an elective office the impartlality of their decisions in

election cases would be open to serious doubt. We do not
belleve that the legislature had, in Section 54 of the Revised

Election Code, intended to create such an unfortunate sit-

uation.” (pp. 7-8. Appellant's Brief.)

Another factor which fortifles the conclusion reached here-
in is the fact that even the administrative or executive depart-
ment has regarded justices of the peace within the purview of
Section 54 of the Revised Election Code.

In Tranquilino O. Calo, Jr. v. The Executlve Secretary, tho
Secretary of Justice, etc. (G.R. No. L-2601), this Court did not

prohibition to them was Act No. 3387, and later, Com. Act No.
357,

Lastly, it is observed that both the Court of  Appeals and tlle
trial court applied the rule of unlus,
alterius” In arriving at the conclusion that jusucu of the peace
are not covered by Section 54. Said the Court of Appeals: “Any-
way, gulded by the rule of exclusion, otherwise known as expre-
slo unlus est exclusio alterius, it would not be beyond reason
to infer that there was an intention of omitting the term “just-
ice of the peace fram Section 54 of the Revised Election Cede.
X x x”

. The rule has no If the had i d
to exclude a justice of the peace from the purview of Section
54, neither the trial court nor the Court of Appeals has given
the reason for the exclusion. Indeed, there appears no reason
for the alleged change. Hence, the rule of expressio unius est
exclusio alterlus has been er applied. ( 's Brief,
p- 6)

“Where a statute appears on its face to limit the opera-
tion of its provisions to particular persons or things by
enumerating them, but no reason exists why other persons
or things not so enumerated should not have been inciuded,
and manifest injustice will follow by not so including them,
the maxim expressio unius est exclusio alterius, should not be
invoked.” (Blevins v. Mullally, 135 P. 307, 22 Cal. App. 519.)
For the above reasons, the order of dismissal entered by the

trial court should be set aside and this case is remanded for-
trial on the merits,

Bengzon, C.J Bautista Angelo, Labrador, Concepcion, Bar-

give due course to -the petitien for certiorari and
with preliminary injunction against the respondents, for not
setting aside, among others, Administrative Order No. 237, dated
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rera, and 17 B

Padilla and Dizon, .YJ., took no partA
J.BL. Reyes, J., on leave.
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liana Molo Peckson et al,

VI v

" Resurreccion de Leon, et al, Phlntlﬁuppellm, Vs, Emll-
Respondenwappelhms, GR. No. L-

17809, December 29, 1962, Bautista Angeio, J.

1.
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TRUST; DECLARATION OF TRUST; DEFINED. — A’ decla-

.ration of trust has been defined as an act by which a per-

son acknowledges that the property, title to which he holds,
is held by him for the use of another (Griffith v. Masfield,
51 S.W. 832, 66 Ark. 513, 521).

ID.; EVIDENCE: PROOF NECESSARY TO ESTABLISH A
TRUST.—True it is that to establish a trust the proof must
be clear, satisfactory and convincing. It cannot rest on
vague, uncertain evidence, or on loose, equivocal or indef-
inite declaration (In:re Tuttle’s Estate, 200 A. 921, 132 Pa.
Super 356);

- ID.; RIGHT CREATING A TRUST; NEED NOT BE CON-

TEMPORANEOUS OR INTER-PARTIES.—It has been held
that the right creating or declarmg a trust need not be

or inter-p: ( v. Stephen-
som, 171 S.W. 2d 265, 361 Mo. 8 In re Corbin’s Trust Orph.

57 Work Leg. Rec. 201).

ID.; EXPRESS TRUST; WRITTEN DECLARATION MADE
AFTER LEGAL ESTATE HAS BEEN VESTED IN THE
TRUSTEE.—It was even held that an express trust may
be declared by a writing made after the legal estate has
been vested in the trustee (Kurtz v. Robinson, Tex. Civ.
App. 256 S.W. 2d 1003).

D.; ID.; CREATED BY A DEED; IT MAY BE SHOWN BY
A SEPARATE WRITING.—The fact that an eXpress trust
was created by a déed which was absolute on its face may
be shown by a writing separate from the deed itself (Mugan
v. Wheeler, 145 S.W. 462, 241 Mo. 376). .

ID.; BENEFICIARIES; ABSENCE OF NOTIFICATION OF
EXISTENCE OF TRUST; EFEFCT OF—The fact that the
beneficiaries were not notified of the existence of the trust

or that the latter have not been given an opportunity to ac-.

cept it, is of no importance, for it is not essential to the
existence of a valid trust and to the right of the benefi-
claries to enforce the same that they had knowledge there-
of at the time of its creation. (Stoehr v. Miller, 296 F. 414).

ID.; ID.; CONSENT TO THE CREATION OF TRUST, NOT
NECESSARY. — It is not necessary that the bene!|~

on December 5, 1960, after the effectivity of said Code.- The

Civil Code of 1889 and previous laws and authorities on the
matter, therefore, should ‘govern the herein trust under the

provisions of Article 2253 of the new Civil Code.

ID.; LAWS ON TRUSTS IN THIS JURISDICTION BEFORE
THE EFFECTIVITY OF THE NEW CIVIL CODE.—The Civil
Code of 1889 contains no specific provisions on trust as does
the new Clvil Code. Neither does the Code of Civil Procedure
of 1901 for the same merely provides for the proceeding to
be followed relative to trusts ‘and trustees (Chapter XVIII).
This silence, however, does not mean that the juridical insti-
tution of trusts was then unknown in this jurisdiction, for
the principles relied upon by the Supreme Court before the
effectivity of the new Civil Code were these embodied in An-
lo-American jurisprudence as derived from Roman and Civil
Law principles (Government v. Abadilla, 46 Phil,, 42),

DECISION
Resurreccion de Leon, et al, filed on November 13, 1958 be-
fore the Court of First Instance of Rizal a complaint seeking to
compel Emiliana Molo-Peckson, et al to convey to the former ten
parcels of land located in Pasay City with an area of 1,749 sq.
m. upon payment of P1.00 per parcel upon the plea that said lots

were willed or donated in 1948 to the latter by their foster pa-’

rents Mariano Molo y Legaspi and Juana Juan with the under-

. standing that they should sell them to the plaintiffs under the

terms above-stated.

Defendants, in their answer, disclaimed any legal obligation
on their part to sell the above properties to the plaintiffs for
the nominal consideration of P1.00 per lot alleging that if they
executed the document on which the complaint is predicated it
was on the mistaken assumption that their foster parents had
requested them that they donate the properties to plaintiffs for
which reason they executed on August 9, 1956 a document revok-

ing said d which was- dged before Notary Public
Leoncio C. Jimenez.
No testi ial evid was d by either party.’ In-

stead, both agreed to submit the case upon the presentation of
thelr respective exhibits which were all admitted by the trial
court.

After trial on the merits the court a quo rendered on Sept-
ember 21, 1960 a decision wherein it held that, under the facts
established by the evidence, trust has been constituted by the
late spouses Marlano Molo and Juana Juan over the ten parcels
of land in question in favor of plaintiffs as beneficiaries ‘and
as a consequence, concluded: .

“C all the fa the Court orders:

ciary should consent to the creation of the trust (Wi
Spencer Steel Corporation v. United Spring Mgf. Co.; 142
N.E. 768, 247 Mass. 565) In fact it has been held that in
case of a voluntary trust the assent of the beneficlary is
not necessary to render it vahd because as a general rule

by the fi d (Article 1446,
new vail Code; Cristobal v, Gomez. 50 Phil, 810).

ID.; VOLUNTARY TRUST; REVOCATION.—The rule is that
in the absence of any reservation of the power to revoke
a voluntary trust is irrevocable without the consent of the
beneficlary (Allen v. Safe Deposit and Trust Co. of Balti-
more, 7A. 2d 180, 177 Md. 26). It cannot be revoked by the
creator alone, nor by the trustee (Fricks v. Weber, C.CA.
Ohio, 145 F, 2d 737). Hughes v. CLR..C.CA. 9, 104 F. 2d 144;
Ewing v. Shannahan, 20 S.E. 1065, 113 Mo. 188).

-1D.; EXPRESS TRUST CONSTITUTED BEFORE EFFECT-
IVITY OF NEW CIVIL CODE; LAWS GOVERNING THE
SAME.—The express trust was constituted during the life-
time of the d terest of that is,
before the effectivity of the new Civil Code, although the in-
strument recognizing and declaring such trust was executed

LAWYERS JOURNAL

“1. The defend Jointly and to free the
said ten (10) parcels of land from the mortgage lien in favor
of the Rehabilitation Finance Corporation (now Develop-
‘ment Bank of the Philippines) and Claro Cortez, and there-
after to sign and execute in favor of the plaintiffs a deed
of absolute sale of the said properties for and in consider-
ation of TEN (P10.00)° PESOS already deposited in Court
after all conditions imposed in Exhibit A have been com-
plied with;

“2. That in the event the defendants shall refuse to
execute and perform the above, they are ordered, jointly and
severally, to pay the plaintiffs the value of said ten (10)
parcels of land in question, the amount to be assessed by
the City of Pasay City as the fair market value of the
same, upon orders of the Court to assess said value;

“3. The ts jointly and pay the plain-
tiffs’ Attorney’s fees in the amount of P3,000.00, as defend-
ants acted in gross and evident bad’ faith in refusing to
satisfy the plalniiffs’ plainly valid, just and demandable
claim, under Article 2208 sub-paragraph, 5 of the New Civil.
Code;
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“4. The defendants to render an accounting of the
fruits of sald ten (10) parcels of land from the time plain-
tiffs demanded the conveyance of said parcels of land on
August 11, 1966 as per Exhibits B and C, in accordance
with the provisions of Article 1164, New Civil Code which
provides that the creditor has a right to the fruit of the
thing from the time the obligation to deliver it arises; and

“S. The defendants to pay the costs.”

Defendants took the present appeal.

On January 24, 1941, Mariano Molo y Legaspi died leaving
a will wherein he bequeathed his entire estate to his wife,
Juana Juan. This will was probated in the Court of First In-
stance of Pasay City, Rizal, which was affirmed by the Supreme
Court on November 26, 1956 (G. R. No. L-8774). On May 11,
1948, Juana Juan in turn executed a will naming therein many
devises and legatees one of whom is Guillerma San Rafael, mo-
ther of the plaintiffs and defendant Pilar Perez Nable. On June
7, 1948, however, Juana Juan executed a donation inter vivos
in favor of Emiliana Molo-Peckson--and Pllar Perez Nable of
almost all of her entire property leaving only about P16,000.00
worth of property for the devises mentioned in the will. Among
the properties conveyed to the donees are the ten- parcels of
land subject to the present action. Juana Juan died on May
28, 1950.

On December b, 1950, Emiliana Molo-Peckson and Pllar Pe-

rez Nable executed a document which they called “MUTUAL
AGREEMENT” the pertinent provisions of which are:

“That the above named parties hereby mutually agree
by these presents x X x that the following lots should be
sold at ONE (1) PESO each to the following persons and
organization:

x x X x x x

“TO — JUSTA DE LEON and RESURRECCION DE
LEON, several parcels of land located at Calle Tolentino
(South of Tenprio and Kapitan Magtibay), Pasay City, share
and share alike or half and half of TEN (10) LOTS des-
cribed in:

1
THE LOWER COURT ERRED IN HOLDING THAT
THE SPOUSES, MARIANO MOLO AND JUANA JUAN; CON-
STITUTED A TRUST OVER THE PROPERTIES IN QUES-
TION WITH PLAINTIFFS-APPELLEES AS BENEFICIA-
RIES.

I
THE LOWER COURT ERRED IN APPLYING ARTICLES
1440, 1441, 1449, 1453, and 1457 OF THE NEW CIVIL CODE
TO THE CASE AT BAR.

I
THE LOWER COURT ERRED IN HOLDING PLAIN-
TIFFS-APPELLEES’ EXHIBIT ‘A’ TO BE A DECLARATION
AGAINST INTEREST AND AN ADMISSION BY DEFEND-
ANTS-APPELLANTS.

v
THE LOWER COURT ERRED IN HOLDING THAT DE-
FENDANTS-APPELLANTS HAD NO RIGHT TO REVOKE
EXHIBIT ‘A

. v
THE LOWER COURT ERRED IN ORDERING APPEL-
LANTS TO RENDER AN ACCOUNTING OF THE FRUITS
OF THE PROPERTIES IN QUESTION.
VI
THE LOWER COURT ERRED IN 10RDERING APPEL-
LANTS TO FREE THE PROPERTIES FROM THE MORT-
GAGE LIENS IN FAVOR OF THE DEVELOPMENT BANK
OF THE PHILIPPINES AND CLARO CORTEZ.
vii
' THE LOWER COURT ERRED IN AWARDING ATTOR-
NEY'S FEES TO THE APPELLEES.

VIII
THE LOWER COURT ERRED IN NOT DISMISSING’
THE COMPLAINT.”
There is no merit in the claim that the document executed
on December 5, 1950 does not represent the true and correct

“Transfer Certificate of Title No. 28157 — and
as follows:

“(a) To JUSTA DE LEON, Five (5) Lots.
“(b) To RESURRECCION DE LEON, the

by of the verbal wish of their !oster
parents relative to the for a

to appellees of the ten parcels of land in question considering
the circumstances obtaining in the present case. To begin with,

Five (5) Lots.

“That this agreement is made in conformity with the
verbal wish of the late Don Marlano Molo y Legaspi and
the late Dona Juan Francisco Juan y Molo. These obliga~
tlons were repeatedly told to Emiliana Molo Peckson, be-
fore their death and that same should be fulfilled after
their death.”’

On August 9 1956, however the same ' defendants, assisted
by their husb “another in which they
revoked the .so-called- mutual agreement mentioned above, and
another relating to the same subject matter, stating therein that
the parties, “after matured and thorough study, realized that
the above-mentioned public instruments X x x do not repre-
sent their true and correct interpretations of the verbal wishes
of the late spouses Don Mariano y Legaspi and Dona Juana
Francisco Juah y Molo.” But after the execution of this doc-

ument that is, on August 11, 1956, the i -

this was d by 1L on D 5,
1950, or about two years and six months from the time they
acquired title to the lands by virtue of the-donation inter vivos
executed in their favor by their foster mother Juana Juan and
six months after the death of the donor. There is nobody"
who could cajole them to execute it, nor is there any force
that could coerce them to make the declaration therein ex-
pressed, except the constraining mandate of their consclence
to comply with “the obligations repeatedly told to Emiliana’
Molo ‘Peckson,” one of appellants, before their death, epitom-
ized in -the “verbal wish ef the late Don Mariano Molo y Le--
gaspl and the late Dona Juana Francisco'y Molo” to convey:
after their death said ten parcels of land at P1.00 a parcel’
to appellees. In fact, the acknowledgment appended to the
document they subscribed states that it was “théir own free
act and voluntary deed.”

Indeed, it is to be

d thu der: and
the legal import of said document when they

cion de Leon and Justa de Leon, thru their counsel, demanded
the conveyance to them of the ten parcels of land for ‘the
consideration of P1.00 per parcel as stated in the document
of December 5, 1950. And having the defendants refused to
do. so, said beneficiaries consigned on July 8, /1957 the amount
of P10.00 as the consideration of the ten parcels of land.
In -this appeal, appellants assign the following errors:

January 31, 1963

LAWYERS JOURNAL:

executed it more so when both of them had studied in reput-
able centers of learning, one being a pharmacist and the other
a member of the bar. Moreover, they have more than ample
time — the six months intervening between the death of the
donor and the execution of the document — to ponder not only
on the importance of the wish of their predecessors-in-interest
but also. on the propnetary of putting in‘writing the mandate
they have 1t is, to: that
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that document represents the real wish of appellants’ predeces-
sors-in-interest and that the only thing to be determined is
its real import and legal implications.

That the a ition of p! istil
trust or a declaration of an express trust impressed on the ten
parcels of land in question is evident. A declaration of trust
has been defined as an act by which a person acknowledges
that the property, title to which he hold, is held by him for
the use of another (Griffith v. Maxfield, 51 S.W. 832, 66 Ark.
513, 521.) This is precisely the nature of the will of the don-
or: to convey the titles of the land to appellams with the duty
to hold them in trust for the 1
complied with this duty by executing the document under
consideration.

True it Is that to establish a trust the proof must be clear,
satisfactory and convincing. It cannot rest on vague uncer-
tain evidence, or on a loose, equivocal or indefinite declaration
(In re Tuttle’s Estate, 200 A. 921 132 Pa, Super 356); but there
the document in question clearly and unequivocally declares
the existence of the trust even if the same was executed sub-
sequent to the death of the trustor, Juana Juan, for it has been
held that the right creaung or declaring a trust need not be

or inter-parties ( h m
SW. 2d 265, 351 Mo. 8; In re Corbin's ‘l'rust Orph., 67 York
Leg. Rec. 201). It was even held that an express trust may
be declared by a writing made after the legal estate has been
vested in the trustee (Kurtz v. Robmson Tex. Civ. App. 256
S.W. 2d 1003). The of 11 th hat
the will and the i d by their p
interest were absolute for it did not contain a hint that the
lots in question will be held in trust by them does not merit
welght because the fact that an express trust was created by
a deed which was absolute on its face may be shown by a
writing separate from the deed itself (Mugan v. Wheeler, 145
S.W. 462, 241 Mo. 376).

The fact that the benefriciarles were not notified of the ex-
istence of the trust or that the latter have not been given an
opportunity to accept it is of no importance, for it is not es-
sentlal to the existence of a valld trust and to the right of the
beneficiaries to enforce the same that they had knowledge
thereof at the time of its creatlon (Stoehr v. Miller, 296 F.
414). Neither is it necessary that the beneficiary should con-
sent to the creation of the trust (Wickwire Spencer Steel
Corporation v. United Spring Mfg. Co., 142 N.E. 768, 247 Mass.
565). In fact, it has been held that in case of a voluntary
trust the assent of the beneficlary is not necessary to ren-
der it valid because as a general rule acceptance by the bene-
ficlary is presumed (Article 1446, new Clvil Code; Cristobal
v. Gomez, 50 Phil, 819).

It is true, as 2 ts contend that the alleged decla-
ration of trust was revoked, and having been revoked it can-
not be ted, but the tion did not have
any legal effect. The rule is that in the absence of any re-
servation of the power to revoke a voluntary trust is irrevoc-
able without the comsent of the beneficiary (Allen v. Safe
Deposit and Trust Co. of Baltimore 7 A. 2d 180, 177 Md. 26).
It cannot be revoked by the creator alone, nor by the trustee
(Fricke v. Weber, C.CA. Ohio, 145 F. 2d 737; Hughes v.
CIR. C.C.A. 9, 104 F. 2d 144; Ewing v. Shannahan, 20 S.W.
1065, 113 Mo. 188). Here there is no such reservation.

Appellants contend that the lower court erred in apply-
ing the provisions of the new Civil Code on trust. This is
correct. The express trust was constituted during the lifetime
of the interest of 1l that is, before the
effectivity of the nmew Civil Code, although the instrument re-
cognizing and declaring such trust was executed on December
5, 1950, after the effectivity of sald Coder The Civil Code of
1889 and previous laws and authorities on the matter, there-
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fore, should govern the herein trust under the provisions of
Article 22563 of the new Civil Code.

But the Civil Code of 1889 contains no specific provisions
on trust as does the new Clvil Code. Neither does the Code
of Civil Procedure of 1901 for the same merely provides for
the proceeding to be followed relative to trusts and trustees
(Chapter XVIII). This sllence, however, does not mean that
the jurldica] institution of trust was then unknown in this

for the pri relied upon by the Supreme

Court before the cffectmty of the new Clvil Code were those

in Angl as derived from Ro-

man and Civil Law principles (Government v. Abadilla, 46 Phil.,

42). And these are the same principles on which we predi-

cate our ruling heretofore stated and on which’ we now rely
for the validity of the trust in question.

The trial court ordered appellants to render an account-
ing of the fruits of the properties in question even if appel-
lees did not expressly ask for it in their prayer for relief.
We, however, believe that this is covered by the general prayer
“for such other rellef just and equitable under the premises.”
What is important is to know from what date the accounting
should be made. The trial court ordered that the accounting
be made from the time the
of the ten parcels of land on August 11, 1956 in accordance
with Article 1164 of the new Civil Code. which provides that

‘the creditor has a right to the fruit of the thing from the

time the obligation to deliver it arises. But this cannot be
done without first submitting proof that the conditions stated
in the mutual had been lied with. And this
only happened when the decision of the Supreme Court in
G. No. L-8774 became final and executory. The ruling
of the trial court in this respect should therefore be modified
in the sense that the accounting should be made from the
date of the finality of sald decision.

We find no error in the directive of the trial court that
appellants should free the lands in question in favor of the
encumbrance that was created thereon by them in favor of
the Development Bank of the Philippines and one Claro Cortez,
for as trustees it is thelr duty to deliver the properties to the
cestul que trust free from sall liens and encumbrances.

To recapitulate, we hold: (1) that the document executed
on December 5, 1950 creates an express trust in favor of ap-
pellees; (2) that appellants had no right to revoke it with-
out the consent of the cestul que trust; (3) that appellants
must render an accounting of the fruits of the lands from
the date the judgment rendered in G. R. No. L-8774 became
final and executory; and (4) that appellants should free sald
lands from all liens and encumbrances. .

Wherefore, with the modification as above indieated with
regard to accounting, we hereby affirm, the decision appealed
from, without pronouncement as to costs.

Labrador, J.BL. Reyes, Barrera, Paredes, Dizon, Regala and
Makalintal, JJ., cancurred.

Concepecion and Padilla, JJ., took ne part.

viI
IhﬂnMatmolﬂuPeﬂthnoleglhlobeadﬂlM
a citizen of the ‘Wang I Fu, P

Rep. of the Phil, Oppositor-Appellee, G.R. No. L-15312, Sept. 29,

1962, Regala, J.

1. NATURALIZATION; USE OF DIFFERENT ALIASES BY PE-
TITIONER IS GROUND FOR DENYING APPLICATION FOR
NATURALIZATION.—The evidence really shows that petitioner
has been using some aliases, In his landing certificate, im-
migrant certificate of residence and allen certificate of regis-
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tration, petitioner’s name appears as Wang I Fu. However,
in his marriage contract, he gave his name as George Wang
I Fu, while in the birth certificates of his children he used
the allas George Ong. Aside from George Wang and George
Ong, petitioner also uses the allas Ong Hay Kuan. The use
of said allases is not explained and there is no showing that
1t has been authorized as required by the Alias Law (Com-
monwealth Act No. 142). Being violative of the law, we think
this act of petitioner is not beyond reproach and is, there
fore, a ground for denying his application for naturaliza-
tion.

2. ID.; PETITIONER'S CHILDREN USING DIFFERENT SUR-
NAMES IS CONTRARY TO CUSTOMS AND TRADITIONS
OF THE. FILIPINOS. — It also appears from petitioner's
evidence that in the birth certificates and certificates of re-
gistration of his daughters Maria Teresita and Maria Nancy,
their surname is Ong, but In petitioner's testimony he men-
tions: Wang" as ‘the surname of these two children. As cor
rectly observed by the trial court, this using of different
names is not in with and diti
of the Filipino people. i

3. ID.; PETITIONER DID NOT MAKE ANY EFFORT TO SEE
HIS MOTHER IN CHINA SINCE 1934 AND THIS ATTI-
TUDE IS NOT EMBRACING THE CUSTOMS, TRADL'
TIONS, AND IDEALS OF THE FILIPINOS. — Apparently,
petitioner had not seen his mother since 1934 when he came
to live in this country, yet he made no efforts to inquire
about her. If he should have the concern that a Filipino

acts on the part of the epplicant for naturalization to min-
gle and associate with Filipinos. The purpose of this policy
is to permit gradual assimilation of naturalization citizens. It
would be violative of this policy to admit aliens who evince
a deslre to preserve their identity as aliens. (Ong Ching
v. Republic, G.R. No. L-15691, March 27, 1961.)

8. ID.; PETITIONER'S WITNESSES CAME TO KNOW APPLI-
CANT ONLY IN 1943-AND 1945 RESPECTIVELY AND ARE
INCAPABLE TO TESTIFY IRREPROACHABLE CONDUCT OF
APPLICANT. — The law ires proper and irrep:
conduct during the applicant’s entire period of residence in
the Philippines. Since the only witnesses presented by pe-
titionecr — Alfredo Penalosa and Jose Bernabe — came to
know the petitioner only in 1943 and 1945, respectively, they
are not in a position to testify as to applicants’ conduct from
the time he arrived in the Philippines in May 1934. It should
take more than uncorroborated assertions of petitioner him-
self to establish this vital fact.

DECISION

This is an appeal taken by a Chinese named Wang I Fu from
the decision of the Court of First Instance of Manlla, in Civil
Case No. 32003, denying his petition for naturalization.

It appears that petitioner was born on February 15, 1918
in Chingkang, China. On May 14, 1934, he came to the Philip-
pines where he has continuously resided since then. He is mar-
ried to Marfa Sun aJso a Chinese, and out of said marriage
were born five children, namely: Maria Teresita, George, Ed-
ulardo, Glay‘da‘and Maria Nancy. Petitioner is engaged in the

has for his mother, he should have, at least, cor ded
with his brothers in China about their mother’s well-being.
Again petitioner’s attitude in this regard does not speak
well of his claim to have embraced the diti
and ideals of the Filipino people. .

4. ID.; PETITIONER IS AGAINST THE FILIPINO FIRST PO-
LICY AND PREFERS TO ASSOCIATE WITH HIS CO-CHI-

| from which he derives an average annual
income of P8,000.00. He speaks and writes English and Taga-
log. He has enrolled his minor children of school age in private
schools in Manila — his two sons at the Huang Chi School and
his three at the I It C Anglo-Chinese
Academy. ‘

The .lower court has found that petitioner is not opposed
to orgamnd government, and that there is no evidence that he

NESE. — Petitloner's membership in the Philippine Chinese
G e Merch Associati and his . i to
the resolution against the Filipino First Policy, indicate that
he prefers to associate with his co-Chinese and his sympa-
thy is with them and not with the Filipinos.

5. PETITIONER FAVORS CHINESE CITIZENS TO BE EM-
PLOYED IN HIS BUSINESS.—Even in the selection of his
employees, petitioner has shown himself to be partial in fa-
vor of Chinese citizens, because, as pointed out above, out of
the seven employees in his business, only the driver and
cargador. are Filipinos, and the responsible positions are
held by Chinese.’

6. 1D.; CHILDREN OF PETITIONER ARE STUDYING IN CHI-
NESE SCHOOLS WHICH AFFECTS HIS SINCERITY TO
BECOME A FILIPINO CITIZEN. — Another observation
that of petiti 's to the Filipinos is
that all of his children are studying in Chinese schools name-
ly, the Immaculate Conception Anglo-Chinese Academy and
the Huang Chi School. The names of these schools convey
the impression that they are not for Filipinos and where
there is no mingling among Chinese with Filipino children.
We have already observed in previous cases (Garchitorena
v. Republic, G.R. No. L-15102, April 20, 1961; Hao Su Siong
alias Ramon Cuenco v. Republic, G.R. No. L-13045, July
30, 1962) that this circumstance affects the sincerity of peti-
tioner’s intention to become a Filipino citizen. .

7. ID.; APPLICANT MUST SHOW OVERT ACTS TO MINGLE
AND ASSOCIATE WITH FILIPINOS. — One of the essen-
tial requisites for naturalization is the -actual desire and overt

January 3t;-1963.

th any group of persons who uphold the doctrine
opposec! to organized government; neither is he in favor of
using violence for the success of one’s ideals; he is not a poly-
gamist nor a believer in the practice thereof ; he has not been
convicted of any crime involving moral turpitude; neither is he
suffering from any mental ali or il b

disease,

Despite petitioner’s possession of the above qualifications,
the court, however, denied his petition on the following grounds: .
(1) Petitloner has been using allases and two of his children
have different surnames from those of the other three; (2) He
was educated in the Anglo-Chinese School where he had no Fili-
pino classmates and he has always been residing in neighbor-
hood’s inhabited by Chinese; (3) He has no love for his mother
in China as shown by the fact that he never sent her money
and that he did not know whether or not she is still alive;
(4) ‘Fu is a member of the Philippine-Chinese Glassware Mer-
charits’ A ion which is ertirely of Chinese. * Said
association has passed ‘a resolution against the Filipino First
Policy to which resolution he did not object; (5) Among .the
seven employees of petitioner only two are Filipinos; and (6) It
has not been sufficiently shown that his witnesses have such
a close contact with petitioner as to be able to testify on his
character and morality, as well as his qualifications to become
a citizen.

The petitioner has appealed.

A review of the record convinczs‘US that petitioner does
not deserve to be admitted to Philippine citizenship.

The evidence really shows that petitioner has been using
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some allases. In his landing oertificate, immigrant certificate
of residence and alien certificate of registration, petitioner’s
name appears as Wang I Fu. However, in his marriage con-
tract, he gave his name as George Wang I Fu, while in the
birth certificates of his children he used the allas George Ong.
Asidé from George Wang and George Ong, petltioner also uses
the alias Ong Hay Kuan. The use of said allases is not explained
and there is no showing that it has been authorized as required
by the Alias Law (Commonwealth Act No. 142). Being violative
of the law, We think this act of petitioner is not beyond Tre-
prdach and is, therefore, a ground for denying his i

of -these schools convey the impression that they are not for
for- Filipinos and where there. is no mingling among Chinese
with Filipino children. We have already observed in previous .
cases (Garchitorena v Republic, G.R. No: L-15102, April 20, 1961 ;
Hao Su Siong alias Ramon Cuenco v. Republic, G.R. No. L-13045,
July 30, 1962) that this affects the si ity of peti-
tioner’s intention to become a Filipino citizen. As properly
stated In a previous case:
“X X x. One of the - for
tion is the actual desire and overt acts on the part of the

for naturalization. (See Koa Gul v. Republic, GR. No. L-17317,

July 31, 1962; Lim Bun v. Republic, GR. No. L-12822, April 26;

l?,zl; and Ng Liam Keng v. Republic, G.R. No. L-14146, April 29,

1961)

~It also appears from petitioner’s evidence that in the birth
certificates and certificates of registration of his daughters Ma-
rla Teresita and Maria Nancy their surhame Is Ong, but in peti-
tioner’s testimony he mentions Wang as the surname of these
two children. As correctly observed by the trial court, this using
of different names is not in accordance with customs and tra-
ditlons of the Filipino people. }

As to petitioner's not having serious concern over his mo-
ther. whereabouts or existence, the lower court made the follow-
ing observation:

: “Petitioner also testified that he went to Hongkong in
1954, but he did not see his mother because she was resid-
ing in Chingkang, China which was under the Communist
regime then and up to the present; but admitted that there
was a regular postal system between the Phillppines and
Red China and he was writing to his mother since 1947 and
and 1948. He further claimed that although he went to
Hongkong in 1954 he did not send his mother any money
in spite of his claim that he owns a business in the Philip-
pines worth P150,000.00. When pressed for an explanation
for his mother, petitioner explained that he did not send
money to his mother because he believes that his brother
will take care of his mother.

“During the latter part of his testimony petitioner
sought to give an additional explanation for his failure to
send money to his mother by stating that he did not know
whether she is still alive or not. This statement was con-
tradicted by his earlier testimony when he testified that one
week before he went to Hongkong he wrote a letter to his
mother notifying her that he was going to Hongkong. The
foregoing, in the mind of the Court shows that petitioner
has no love for his mother.”

Apparently, petitioner had not seen his mother since 1934
when he came to live in this country, yet he made no efforts to
inquire her. If he should have the concern that a Filipino has
for his mother, he should have, at least, correspond with his
brothers in China about their mother's well-being. Again peti-
tioner’s attitude in this regard does not speak well of his claim
to have embraced the customs, traditions, and ideals of the Fi-
lipino people.

Peudoner‘s membersh:p in the Philippine Cunae Glassware

¢ and his

against the Filipino First Policy, indicate that be pre!ers to as-
sociate with his co-Chinese and his sympathy is with them and
not ‘with the Filipinos.

Even in the selection of his employees, petitioner has shown
himself to be partial in favor of Chinese citizens, because, as
pointed out above, out of the seven employees in his business,
only the driver and cargador are Filipinos, and the responsible
positions are held by Chinese.

Another observation that bespeaks of petitioner’s indiffer-
ence to the Filipinos is that all of his children are studying in
Anglo-Chinese schools, namely, the Immaculate Conception
Anglo-Chinese Academy and the Huang Chi School. The names
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for to mingle and associate with Fi-
lipinos. The purpose of this policy is to permit gradual
assimilation of naturalized citizens. It would be violative of
this policy to admit aliens who evince a desire to preserve
their identity as allens. “Ong Ching Guan v. Republic G.R.
No. L-156691, March 27, 1961.)
Lastly, We feel that the evid dduced is not
to show that petitioner is morally irreproachable. The law re-
quires proper and irreproachable conduct during the applicant'’s
entire period of residence in the Philippines. Since the only wit-
nesses presented by petitioner — Alfredo Pefialosa and Jose Ber-
nabe — came to know the petitioner only in 1943 and 1945, res-
pectively, they are not in a position to testify as to applicant’s
conduct from the time he arrived in the Philippines in May 1934.

It should take more than corroborated assertions of petitioner

himself to establish this vital fact.
No. L-16825, December 22, 1961.)
In view of the the d i
petition for naturalization iIs hereby affirmed.
petitioner-appellant,
Bengzon, C.J., Padilla, Bautista Angelo, Labrador, J.B.L. Re-
yes, Paresdes, Dizon and Makalintal, JJ., concurred.

(Chua Pun v. Republic, G.R.

Warg I Fu's
Costs against the

now availqble

THE LAWYERS DIGEST

VolumeIl —AtoE
Volumell —Eto W

The LAWYERS DIGEST is the companion
book of the LAWYERS JOURNAL, The differ-
ent topics are alphabetically arranged by the
topic, thereby furnishing the busy lawyer with

itative and dy-t ti of court
decisions. The facts of the decls!ons cited may
be gathered drom the p pages of the
LAWYERS JOURNAL.
Volume I : Volume II

# 5.00 per copy — Lawyers Journal subscribers — P 8.00
P10.00 per copy — — — non subscribers — — — P16.00

. Addi P3.00 for b copies and P1.20
for mailing charges. (per copy)
Volume II — bookbound — P10.00

THE LAWYERS JOURNAL
R-508 Samanillo Building
Escolta, Manila

Tel. 4-13-18 -

January 31, 1963



AN'I‘ON]O. ROMAN B.
R-420 - Foman Slnum Bldg.
Plata_'Goiti,.
ort. Tels. :h.to

8-64-4
ltu Tel: 2mu

AlANnS. JOSH
R-301 Bank of the
“\ Plaza - cmnnlu.

Lilshd  Bldg.

. ASA, LEON L.
Francisca_Law Offices
R-20 idy.

ndu}vl.o A. BERNABE

MARIO R. REYES
Sifte 412 Pacitic Bank Bldg.
Rosario, Manila

IWALDO RICARDO MAG.

n
Suite 33 Cu Uninnz‘ Bidg.

208 Dasmarifins, Aluni

Reidencer Aurors Bivd. corner Leonur
Rivera, bta, Cruz, Monils

BUENAVIDES, ROSENDO B:
Dofia Salud Building
Dasmarihas. St Manils
Office Tel. 3-26-03
Res. Tel. 6-69-07

“BUENDIA, JIMENEZ B.
Office: Suite 303, Samanillo Bldg.
N ta, Manila
Tel. 3-84-54
Residence: 2416 Radium St, Manila
Tel. 53240

CHIPECO & ALETA LAW DFFICES
‘ Suite_404 FCI Bulilding
16 Dasmarii Moanil

‘GLETO P. EVANGELISTA LAW OFFICE
Assogiates:

Gregorio' T. u'nnio, se.

la and 21 BMA Au.. Qumn City
‘l‘al. 6-42-44.

FERNANDEZ, ESTANISLAO
“R-420 Roman Santos Bldg.
Plaza Goiti, Manils
Tels. 3-81-80 .

3-64-40

FRANCISCO, RICARDO J.

1 Samanillo Bulldln‘
Mlh, Manils
3-33-64

FBANOISCO RODOLFO J.
S-mnnllh Building

colh. Mani

Tel. 3-33-64

FRANCISCO, VICENTE J.

R-201 Samanille Bullding
Escolta, Manil
‘Tel. 3-33-64

awyers Directory

GARCIA, BIENVENIDO L.
* 210 Calvo Bld‘.
- Escolta, Manlla

"Tal. | 3:66-33

GONZALES, RAFAEL CASTILLO
269 Stn. ‘Teresita, Sampaloc

Manila
Pel. 6-80-94

GONZALES. NORA-ERTO S.
11l

 Coatamatae A Fernandes
Suite 420 Roman Santoa Bldg.
Plaza_ Goitl, Manila
Tel, 3-64-40 K
Residence: Sta. Maria, Bulac:

an ubao, .
Also: Suite '602 Roman Santos Budg. Tel. * 7-41-:

Plaza Goitl, - Manila
Tel. 4-27-68

. GUZNAN, DOXMINGO F. DE

ASSOC!
F. P. ru.nu-. Jr.
M. M. Fernsndo, Jr.
D. T. Acebedo
QFFIC!
Rm. 437 Samanillo Bldg.
Escolts, Manila
Tel. 3-46-61

GUZMAN, PRUDENCIO DE. SR.

BENITO,  JUSTIN

GUZMAN, ~ PRUDENCIO DE, JR.
R-204 Leyha_1idg.

JBAREY, BENEDICTO T.
Rm. 420 Repubbe Super Marlet
Rizal Avenue. iarila
Tel. No. 4-24-39

JORDAN TECHICO LAW OFFICES
iates: Casimirs S. le

Judge L. J. Mercenidy
Suite 201-202 Dun Cnnen Dldg.
614 T. Finpin
Corner Urgpip, Manila
Tel, 2-87-24
Res. 406 E. de los Santos Ave.
Cat City

loocan
Tel No. 2-38-75

lvino(tbepl:!ltme wabcntlum.ﬂiuol
racucing -attorneys, the Journal publishes tkls dlrddtory 50 . u«d-t
uot_oniy their clieuts but also the publlc <. tuci :
oy _avail themscives of this service Upon payment of Two Pesos for

n o ‘—’——1 Toues=

euch issue of tnis publicgtion or Six Pests for
vayable_in_tdvance,

MORALES, ERNESTO T.
@ n Buildi
Plaza Mordga,” Manila -
Tela. .50.86 &, 423063
Res!. 1921 anou, Malate, . mnl\.

Tel. 5-26-34
v

OLIVEIOS. LAW OFFICE
am)
Tel. 6-41-15

‘RIBL ‘TEODORO T.
Res. 12 Vunoou\er Street
Quezon City

Office Tel. 07-50-80
{

ARTURO A. ROJAS

. Office & Reoldence:

979: Washington St.
Sampaloe, Manila

ROXAS, RUBEN L.

201-202 Caivo  Bllg.
Eacolta, Manila
Tel.. 3-66-08

ELEAZARO SAMSON y ARELLANO
Office: Rin-211 E. Vergel de Dbu Bldl
uny

Evungelista, —= P.-
Quiapo, Manila
Tel. 3-20-47

SAl‘l" JUAN AI‘RICA & BINEP!C‘I‘O
LA
4!0 Padre Pnlll‘l Ermlh, lhnlh
Tols: - 5-70-72 &

SANTOS, JOSE T. DE LOS

SANTOS, CIRIACO T. DE LOS

SANTOS, JORGE T. DE LOS
Znd Floor EMA Bldy. No..111
Quiapo, Manila .
el. 3-34-49

SYCIP, SALAZAR, LUNA & ASSOCIATES
Gth Floor, Trade and Commerce Bidg.

LEUN 0. TY, OLIVER BANAYO GESMUNDO, 216 Juan Luna, Manila

B. GESMUNDO,

STO
MA RINO & ROSEL F. RAMOS—c /o

HAYANI "Tels. 2-69-06, 2-69-07 & 2-60-08

federation of Citizens Labor Unior (O"IU)

Hm. 308 Free Press Bldg., 708 Rizal Ave. SYQUIA LAW OFFICE

Manila, Tel. 3-88-74, 2-20-37. Branch Of- ‘ENRIQUE P. syqulA

fice: © Risal Ave, san Fablo Clty (c/o Andres L Bulteza

Federation of Coconut Workers (San Pablo Conrato "0, "Villanueva, ar. |

Gity Chapter — COLU) o3 Ferror, Jr.
. Kms. 320 & 326 Samanillo. Bldg.
* Escolta,

LE'J‘I‘ERIO CONSTANCIO
700 Romln Slnm Bldg.

Manila
Tels. 37762 & 4-19-70

EMERENCIANA S. PACHECO-TIGLAO
D. R. PACHECO PRIVATE DEE'I;.EC‘I‘IVE
&

LORFNZO J. LIWAG LAW OFFICE SPECIAL WATCHMAN AG)

l.aw Olﬂn Address:
Free Press l\lildin(
Blnl Ave., Manlil
M 3

0‘60 Sll. llell Blvd.

nils
'l'el. 6-94-44.

MENDIOLA, MARCIAL G.
s-zoz Quiupe Ruilding
lﬂtll}xo. Plaza Miranda

Tel. §-56-12

2441-D Shn Anton, Sampaloe
Manila
Tel. 3.86-20

VALMONTE, LEONARDU P.
Office: Francisco Law Offices
R-201 Samanillo Building
Mltn o Man

Pennsylvania
u‘-hu, M-nn-

VlLLAlIEAL. ALMACEN, NAVARRA &
LAW OFFICES
s.m. Lo g». nm ‘Iz‘ﬁm )ur

'l'eh 5—0!“ & wv



Mabuhay.
PRESS

® Publishers
® Bookbinders
® Typesetters

Printer cf the LAWYERS JOURNAL

2838-42 AURORA BLVD. CORNER
RIZAL AVE., STA. CRUZ, MANILA

Tel. 2-89-07

----=-----~ [{PORTANT COUPON

PHILIPPINE NATIONAL CALENDARS
PUBLISHERS OF
THE LEGAL CALENDAR
203-205 Aurca Bldg, 638 Rizal Ave., Manila

I hereby place the Order for:

[ ] Copy(s) of THE LEGAL CALENDAR
— (P3.50 Per Bock Postpaid)

[ 1 Dczen of CASE HISTORY ENVELOPE
— (P3.00 Per IDozen Postpaid)
Herewith is the sum of P

Postal Money Order No. ...
for the Total Cost of my Ordm

in payment

By:
ADDRESS

HELP WANTED: |
Exclusive Dealers for Cities and
Capitals, Write today.




