SETTLEMENT OF LABOR DISPUTES IN INDUSTRIES
"AFFECTED WITH A NATIONAL INTEREST*

By JERRE S. WILLIAMS
Professor of Law, University of Texas School of Law

RECENTLY WIDELY pubhclzcd l.\bor disputes reveal a
serious need for I of and also
of the pmcedures being used for dealing with critical work stop-
pages. The initial postulate should be the preservation of the
free' collective bargaining system. Yet we must be willing to
admit honestly that the freedom to bargain cannot be allowed
always to prevail. Prolonged strikes in some critical areas can-
not be tolerated. Further, we have recently begun to realize
that contract settlements without work stoppages in some in-
dustries may have such permeating effects on the economy that
public concern for the bargain is inescapable.

differences must guide in the development of solutions to the
problems created by these labor disputes. .

The first of the two major inquiries in reaching toward
the solution of problems posed by labor disputes affected with
the national interest is to consider the extent to which collective
bargaining can serve this function. The more effective col-
lective bargaining Is, the less need there will be for extreme
and regimented measures. But the bargaining process will not
be effective in every case where the public property is deeply
concerned about a work stoppage. So the second major line of in-
quiry must be into needed ‘where
bargaining fails adequately to ptotect the public interest.

These make it i ible to deflne with pre-
cision those labor disputes which affect the interest. Is .
There is a broad difference between critical production stop- but Stagn:
pages and inflationary wage settlements, yet both C has been the fundamental national ap-

evoke the national interest. In some instances the natlonal-in-
terest in labor disputes will be only generally involved, but in
others it will be intepse and immediately demanding. These

. * Here is the winning paper in the 1963 Ross Essay competi-
tion sponsored by the erican Bar Associatlon under a bequest
from the late Judge Eskine Mayo Ros: Mr. Williams declares
that collective bargaining must and strengthened so

the drastic measures that mnght be necessary to seftle na-
tional-emergency strikes may be kept within narrow bounds.

This article is reproduced lmm the AMERICAN BAR ASSO-
CIATION JOURNAL Vol. 49, No.

.proach to the of between

and employer for well over a generation.! Yet the most note-

worthy circumstance surrounding our governmental approach to

collective bargaining today is that there has been little attempt

to improve the process since its creation. Governmental po-

licy-making has been ‘with bar-
(Continued next page)

1. National Labor Relations Act,
amended, 29 U.S.C. Sections 151-167 (

49 Stat. 449 (1935), as
(1958); Railway Labor Act

9, Sept., 1963; pp. 862-868. 44 Stat. 577 (1926), as amended, 45 U.S.C. Sections 151-163 (1958).
THE PHYSICIAN'S . .. (Continued from page 358) gaged as college professors or doctors in private enterprises are
Considering the present trend towards the medical profession entitled to within the of the Magna

which beats by a mile other d p: the

may be asked: Is there need of moratorium in the study of
medicine in the Philippines? Many will no doubt give an affirm-
ative answer bearing in mind that in this era of science, tech-
nology and industrialization there is more need of technical and
scientific men than men of letters, philosophy, law and medicine.
Our country is endowed -with rich natural resources which re-
main untapped and await only the hands of technical men to
make them prod thus ing to our ad-
‘vancement. Technology is the thing we need coupled wth the
promotion of vocational courses to give impetus to our economic
growth and natural wealth. Dr. Juan Salcedo, Pres!dent of this
Association, who is the ClI of the i

Science Board, will bear me out in this imperative need for tech-
nicians in our country.

But there are many, to be sure, who will differ from this
way of thinking, for they know that the study of medicine is
as essential to society as the food to men. They will argue that
medicine is studied not alone as a modus vivendi but to be useful
in society and in the healthy growth of our p i In fact,

Carta of Labor which is Republic Act 875. The answer is in the
affirmative. It is now settled that doctors, lawyers, teachers,
and other professional people can organize themselves into unions
if they want to promote their rights and defend their econornic
security. Medical ieties and bar it are

referred to by laboring peoples as “doctors’ unions” and “law-
yers’ union.” It must, however, be born in mind that such
right is qualified by the ci that the )! insti-
tution must be one operated for profit. If the employer is a
non-profit organization it does not come within the purview
of the Act. This means that while professors can organize
themselves into a union they cannot however make use of a strike
as a weapon to enforce their demands nor can they file an un-
fair labor practice charge against their employer. As an example
we may cite physicians whe are employed in the Red Cross Or-
ganization or in hospitals, public or private, that are orga.nized
not for profit but for humanitarian reasons.

As members of a respectable profession in our society, your

many study medicine not to engage in private practice but to
make use of it in the service of the government and in the
promotion and conservation of the Fillpino race. The truth
is that knowl of icil to the individual not
only for the protecnon of his health and of his family but also
to advance his social stature and culture. Weghty reasons, there-
fore, exist in favor of the continuation of the study of medicine.

The question may be asked whether physicians who are en-
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should not be confined to the narrow circle of your
calling. You must also do your part in promoting the welfare of
your community. You must take part in the crusade to which
good citizens are now dedicated for the moral uplift of our peo-
ple. This is especially so at this time when the moral of our
youth is at its lowest ebb. In doing so you will not only con-
tribute to the healthy growth of our youth but to the moral and
spiritual regeneration of our people.
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gaining strengt.h,l ltmlung union attempts l.o spread labor dis-

recommend a plan for equitable sharing of economic progress

putes th; and

of the rights of indnvldual union members.¢ But there has been
no similar continuing drive to finfuse bargaining with new
life. The bargaining process has largely remainéd stagnant in
an otherwise dynamic area of law and policy.

Much can and should now be done to achieve the potential
of collectlive bargalning. There have been some encour:ging
developments of a vcluntary nature ing from

by p , the and the public.l® The plan was
made public in Decernber,'l%z. Its goal is to eliminate dead-
line bargaining over economic issues. In general, wage increases
are keyed to 2 sharing of all increased productivity and all
savings in the use of Further, it a

10 employees against loss of income resulnng from automation.11

‘l'hese examplx are tangible sleps taken by t.he parties to
in

and unions. One of thesc is the use of third parties, brought
in by p! s and unions th , lo participate In the
bargaining. This private third parly can sit in on the bar-
gaining sessions to serve as an independent, objective media-
tor.5 He may well be more effective than a government media-
tor since he has been voluntarily chosen by the p¢nles and

to it.
Such ful efforts d lcnd others to expeﬂment
also. Yet in a society which is properly competitive, it cannot
be expected that private v will of develop
the full p %l of coll b i The government
must step in to glve additlonal stimulus.12

G Should Provide

can be expected to know better their i ts and
He can feel freer to suggest settlement terms.

The use of this third-party device has also appeared in ac-

Better Mediation

The most obvious means for governmental aid fo improve
ive bargalning is bettering mediation. A larger staff of

complishing impartial studies and of the

underlymg the bargain which ‘must be made$ Called well in
of any i such a person can in-

vestigate the economic and other condlllons surrounding the

bargain and can make recommendations on a sensible pattern

of settlement. .

There is progress in another facet of 'voluntary settlements
il in

protessnona! mediators is needed in the Federal Mediation and

ion Service.!3 Infusion of governmental mediation be-
fore a crisis in bargaining Is reached is another indicated ad-
vance. Early mediation proved most effective in the steel set-
tlement of 1962. There the government insisted that bargaining
begin four and one-half months before contract deadlines. When
the parties broke off negotiations during bargalning, a proper

between management and labor. This is

terms designed to ease later comrlct renewals" Cost-of-living
wage p! and i are exam-
ples. of these The use of a
joint committee to make a continulng study of difficult dead-
locked issues is a newer, effective development. This was the
means of handling the work-rules dispute in settling the pro.
longed steel strike of 1959.8 It has also just been used in dis-
posing of the workcrew issue in the longshoremen’s labor dis-
pute of 1962.9

The device achieved a most fruition ‘in
the relation: between the Kalser Steel Company and the
United Steel rs. In the 1959 settlement of thelr bargaining
dispute, a tripartite committee was given a broad charge to

asing i

2. E.g., in the Labor-Management Relations Act, 1947, out-
lawing the closed shop, Section 8(a) (3), 61 Stat. 40, 29 us.c.
Sect!c'n 158(a) (3) (1955), deﬂnin-' and l|m|llng the obligation

bargain, Section 8(d), 61 S 142, 29 U.S.C. Section 158(d)
(1958), restricting the naturc of bargammg units, Section 9(b),
61 State. 143, 29 U.S.C. Section 159(b) (1958); permitting states to
outlaw the union shop, Section 14(b), 61 Stat 151, 29 U.S.C. Sec-
tion 164(b) (1958) In the Lahor Managument Reporung and Dis.
closure Act of 1 and pub-
Iicity, Section s(b) N, B Stat. 844 29 USC Section lSB(b) ()]
Supp. III, (1962).

3. E.g., Labor-Management Relations Act, 1947 Section 8(b)
(%), 61 Stat 141, 29 U.S.C. Section 158 (b) (4) (195

4. Laboi anagenmnt Reporting an Dm:lomre “Act of 1959,
Titles 1.V, 72 Sta 29 U.S.C. Scctions 411-15, 431.40, 461-66,
481-83, 50004, 521-31 (Supp 111, 1962).

5. Hildebrand, The Use of Neutrals in Collective Bargaining
in ARBITRATION AND PUBLIC POLICY (Proceedings of the

to test strength and determination, the

' government mediators dogged the parties back to the bargain-

ing table.14

The Department of Labor is now undertaking a broader role
in providing economic data useful to successful collective bar-
gaining. Cost-of-living and ds 1 analy-
ses have been a valuable contribution for many years.5 Fur-
ther steps are  riow. being taken-to make- the Department of
Labor the source of detailed tand -intensive economic studies
needed for enlightened bargaining.16 More specifically, the. De-
partment has just begun to hold itself open to make studies
on precise issues for parties who have been stymied in their
bargaining. A study is to be made of workcrew composition, as
one aspect of the settlement of the longshoresmen’s strike of
1962.17 This d of a gover role to supply data
for i ining is a dable major ad

A governmental activity of a different nature should also be
mentioned.  This is the labor-management “summit” confer-
ence.’? Its current form is the President’s Advisory Committee
10. Kaiser Steel Corporation and United Steelworkers, Me-

?}35;“““‘ of Agreement, Scction 6, 45 LAB. REL. REP. 7, 8
'l'he text of the agreement will be found in 52 LAB. REL.

REP 35 (196

(1960) 2, Cox, LAW AND THE NATIONAL LABOR POLICY 48

13. Report, supra note 5, Sec. III D, at 43.
14, Under urging by the govemment the parties be an
gaining on February 14, 1962. 49 LAB. REL. REP. (1962).
‘were broken off indefinitely by the pam.es on

Fourteenth Annual Meeting, Nationzl Acad of Arbit: )
135 (1961); Report of the Prestdenl's Advisory Committee on La-
bor-| M'magement Palicy, Free and Collective Bargaimmz and Tn.
dustrial Peace, Sec. III C, 50 LAB. REL. REP. 25, 42 (1962), (LAB.
REL. REP. is the Labor Relations Reporter, puhhshed by the
Bureau of Nauonal Affairs )
berlain, Neutral Consultants in Collective Bargain-
ing, m COLLECTIVE BARGAINING AND THE ARBITRATOR'S
ROLE (Proceedings of the Fifteenth Annual Meeting, National
nc[&%em_y of Arbitrators) 83 (1962); Report, supra note 5, Sec.
at 4

7. Address of Secretary of Labor Willard Wirtz, National
Academy of Arbitrators, 52 LAB. REL REP 133, 165 (1963).

8. Steel Memorandum of Agreement, Section' 6, 45 LAB. REL.
REP. 207, 208 (1960)

9. 52’ LAB. REL. REP. 81 (1963).
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2, but were resumed on March 14 in response 1o a telegram from
lhe Px‘esldent, id. at 460. Settlement was reached on March 29;

lS On the role of the Bureau of Labor Statistics in supply-
ing pertinent cconomlc information, see Clague, the Economic
Climate of Collective Bargaining in NEW YORK UNIVERSITY
THIRTEENTH ANNUAL CONFERENCE ON LABOR41 (1960)

16. Wirtz, supra note 7, at 166, Secretary Wirtz suggested the
possibility of supplying lnformauon and aid through an exten-
sion service, as in the Department of Agriculture.

. See 'column one, supra.

18 The need for more complete data and for a frank inter-
change between the parties and the government was stated by
the President’s Advisory C on Labor-N Pol-
icy. See Report, supra note 5, Sec III A, at 42. |

19. Kramer, Emergency Strikes, 11 LAB, LJ. 227, 234 (1960).
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on Labor.Managnment Pollcy"’ In 2 report dated May,
1962, this as “an es-
sentlal 1 t of d ”21 Some of the de-
vices stated above were recommended by the committee.
But by its nature it cannot be relled upon to carry much of
the burden of
“Guideposts” Issued
for Wage Increases .

Themeanssotar‘ ibed for improving coll

bar-

suasive. The abortive steel price increase exposed the disad-

vantage. of the government's i out of the ic bar.

gain untll its. completion, if the bargain is one where the public

interest plamly needs protection. Professor Arthur Ross has sald *
that “any influential natioml wage policy must be impreg-

nated into the collectl 31 And he as

serted that “there must be a potent, competent consultative

mechanism capable of ds an
to make wage restraints etfectwe

galning are devel By tvés h
they cannot eradicate all difficulties in the settlement oi those
labor disputes which can be solved by

The of these suggestions admittedly carry over-

by collective bargalning may raise questions rather than resolve

them. The government may feel it
to the inflationary pressures arising from wage bargains in basic
industries. In his economic report to the Congress on January
22. 1962,22 President Kennedy released and approved the re-
commendation of his Council of Economic Advisers for “guide-
posts” in wage price decisions.28 In brief, the guide invoked
was that wage increases should be limited to growth in prbduct-
ivity to avoid the inflationary pressures of higher wages. While
there have been general govemmental statements in the past con-
cerning the i of wage settl ts,2¢ out-
side of wartime this is the first instance of the government’s
embarking on a definite program

The over-all pr since the were
stated has almost exactly led the p in wage
settlements during the same peﬂod“ ‘l'here is some doubt,
however, whether the guldeposts have been successful or whe-
ther admmed signs of stagnation in the economy caused wage

. trles, which would lall

tones of danger to thé collective: bargaining process. Insofar
as the go issues guids or to i to
! particular partles what it to be an econo-
¥ to give mic , BOV ing is i ded into
Yet a realisti lisal of the 1 balance of the market

control mechanisms in our economy shows that public needs are
entitled to protection. What is quite certain is that in the past
there has been a lack of communication between the parties to
labor disputes on the one hand and the government on the other,
until that moment of highest pressure when the critical strike
is about to occur.

Labor Department Should
Develop Industry Sections

Moving beyond present developments, the Labor Depart-
ment should create administrative sections for the major indus-
in the labor of those in-
dustries. These sections could hold useful conferences from
time to time with industry and union leaders. They could also

h on the probl of their industries so that

increases to be limited.26 In spite of some itlon to the
guidepost concept,?7 it must be accepted as a useful experlmenn

fair a(change between the government and the industries could
in i

It is unlikely, though, that as as the
guideposts could be effective in a time of serlous Inflationary
pressures.
Solicitor General Suggests
Governmental Representation

A step beyond was offered by the Solicitor General of the
United States, Archibald Cox in June, 1962.” He proposed de-

at

y fashion.

But the government must move caxefully in developing t.hue
devices, limiting their ility to the g
intrusion which will protect poliey.

Secretary of Labor Willard Wirtz has stated dramatically
that at t.hjs time we are seeing “the last clear chance” of
i ining.38 The against the efficacy of the

veloping a means to 1 7
an early stage in critical wage bargammg and to carry it on
throughout negotiations. He made clear that he did not sug-
gest a governmental veto to the economic bargains made. Ra-
ther, he asked only that the government be given “an oppor-
tunity to be heard as spokesman of the wider public interest
while the decision is made”.2? A reciprocal obligatlon upon the
goVe to be to the € of the pzr-
ties was recognized.

Comlng on the heels of the steel settlement of 1962 with
the price increase later withd under gover pres-

ure,30 this plea by Mr. Cox for formalized p d is per-

device are of a different nature and are more threat-
ening than they have ever been before. There are several rea-
sons why this is so. Probably the most sallent reason is the
development of automation. The underlying concern of the
workers in virtually every critical labor dispute since the steel
dispute of 1959 has been the fear of being displaced by machines.
From the workers’ point of view, impending automation makes
their strike far more desperate than a strike which is simply
the manifestation of their desire for a wage increase.3¢

The development of strike benefits for employees and strike

20. The mltlee was set up under Executive Order No.
10918, 26 Fe-t Reg 1427 (1961).
2. Report, suprl note 5, introduction, at 25
2 108 CONG. REC. 489’ (dally edition, January 22, 1962)
"guldepost” section of the report of t e Coun
Economlc Advisors is printed in 49 LAB. REL REP 306 (1961)
. Ross, Wage Restraints in Peacetime. Address before the
Western_Economic Association, 51 LAB. REL. REP_ 50 (1962).
The figure runs three’ per cent or a little over. 51
REL. REP. 173 277 (1962)
Ross, supra note 24
27, E.g.,, George Meany_ Presmer@ AFL-CIO, responding to
an address by Secretary of Labor Goldberg, 49 LAB. EL. REP.

for employ greater i within t.he eco-
nomy, of units,
by wage leaders which affect the entire economy, and the greater
dependence by society on the production of goods deemed ne-
cessary, all lead to an increased ability of employers and unions
to hold out longer in the strike process and a decreased &billty
of the public to stand the work stoppage.?® Involved also are
the broadest aspects of International fiscal policy. As our na-
tion leads the Free World in the cold war and faces the intense
competition of the Common Market, the complexity of the eco-
nomic structure and the role that the collective bargaining pro-
cess is designed to play in that structure become .matters of

436, 437 (1962); Walter Reuther, Preﬂdem Umte
WOrkers 50 LAB. REL. REP. 49 (1962) Kenner, Pres-
ident, B'F. Goodnch 50 LAB. REL. RE}’ 119 (1962) John Dav-
enport, Assistant Managmg Editor, Fortune Magazme 52 LAB.
L. REP. 64, 66 (1963).
28 Cox, 'Address at Harvard Law School
Jour;;lllﬂim 14, 1962, page 3, column 1.

30. 49 LAB REL. REP. 605, 606 (1962).

Wall Street
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Ross, supra note 24, at 54.
32 Id, at 53
w-m supra note 7, at 163.

34, worth, Industrial Relations ‘and Automation, 340
ANNALS 69 fs ) Reuther, Policies for Automation: A Labor
Viewpoint, Id. at 100.

35. erlz supra note 7, at 162. .
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Some will assert that the burden is too great. Collective
bargaining cannot bear the p here briefly 3
this is so, governmental planning must take over a large seg-
ment of what has been free
Certainly this regrettable development should be averted at all
reasonable cost. There must be a resolute willingness to
strengthen collective bargaining to make it work. This canrot
be done simply by asking labor and management not to engage
in strikes. There will have to be governmental intervention to
a degree. A realistic acceptance of this fact will enable cvalua-
tion of the techniques of governmental intervention which
can keep it in the posture of protecting and implementing col-
lective bargaining, rather than subverting it. The ferment whlch
has brought about the many nascent devel

lowed, but the right to strike for a few days is not a right
to strike effectively. In the coal and steel industries, the right
to strike is directly related to the size of the stockpile. If
there is a Jarge stockpile, there is a right to strike. If there
is no stockpile, then a strike simply cannot be tolerated.s2
A demonstration of this principle was given in 1959 when the
steel production stoppage was permitted to continue for 116
days because of the stockpile. As soon as the stockpile was
gone, the national emergency. occurred, and the Taft-Hartley in-
junction was invoked to force the émployees back to work.43

A more extreme and more dramatic example of the practical

above is a healthy sign. But much creative improvement lies
ahead if the potential of collective bargaining is to be fulfilled.

Evaluating Work Stop/pages
in Critical Industries

The second inquiry must be' as to work stoppages in critical
industries when the public cannot stand prolonged loss of pro-
duction. Here it is already accepted that there must be gov-
ernmental intervention,? although to some extent the collective
bargaining process is undermined. What is needed is a straight.
forward, objective evaluation of the right of employers and
unions to engage in critical werk stoppages.

aspect of bargaining is
the right to strike. Only by the device of withholding labor can
" the relative of the parties be de-
termined.3” While it is unfortunate in a given case that no
agreement is reached and a strike occurs, the threat of the stnkc
must always be present or the have no b

pp of the right to strike is made evident by consi-
dering what would be the effect of cutting off electric power
in any major city. Unions engaged in this and other similar
critical production seem to realize that there is no right to
strike, and they work out some sort of soft strike technique which
causes discomfort, but keeps essential services flowing. Can
there be a right to strike in any real sense today in the aerospace
industry? Surely not. In the cold war and the race for space,
the strike which runs its course cannot be permitted.s¢

Intervention Might Furnish
Bargaining Impetus

The next proposition in a step-by-step analysis is that collec.
tive bargaining is not fully available in all of its connotations
where there is no complete right to strike. Bargaining can
still be carried on, but the bargaining cannot be based on the
threat of strike. Rather it must be based upon the threat of

power. So the right to strike, the complete anllthcsls of tota-

litarian economic devices, must be preserved . possible
to do so. This is the first tenet and beginning proposltlon for
any lysis of the problem of strikes.

' The second step must be a frank recognition that the right to
strike in an absolute sense does not and cannot exist throughout
our economy. We recognize this in government emp! and

gover intervention to resolve the dispute. This threat
an effective pressure upon the bargzining parties
- insmamy in: = Yet " these ypres inply are of neither

the same nature nor magnitude as the ultimate threat of
strike, and the bargaining is less safisfactory for this reason.

In nplle of the extent to which the efficacy of collective

forbid strikes against the government.38 During World War II
we prohibited strikes and set up a system of establishing wages
and working conditions through a process other than col-
lective bargaining.3® But there are other situations not so
unusual where the right to strike likewise cannot exist.

Pragmatically, there is no right to strike zll the nation’s
railroads at the same time. Such strike action is not forbidden
by law, but it simply cannot be tolerated,s® as some past experi-
ences show.il A work stoppage for a few days might be al-

36. Labor Management Relations Act, 1947, Sections 206-10,

ol Stat, 155 29 U.S C. Sections 176-80 (1953) (the “national

ency” provnsnom of Taft-Hartley); Railway Labor Act, Sec-

uon 0 44 Stat. 586 (1926), as amended, 45 U.S C. Section 160

rey, Democracy, Free Enterprise, znd Collective Bar-

%inh‘lg, in LABOR RELATIONS AND THE LAW 24, 30-31 (2d ed,
ollett and Aaron, eds_, 1960).

. Labor Management Relations Act, 1947, Section 305, 61

Stat. 160 repealed by Act of August 9; 1955 69 Stat 624, 5 US.C.

Section 18p (1958), which continues the P agalnst

is undermi it 1s y that gover

intervention be accepted in these disputes. Without: something
to take the place of the right to strike, the union would be forced
into the position of trying to bargain without bargaining strength.
Insistence upon bargaining under these conditions would surely
lead to a complete loss of faith in bargaining and a demand
by workers for drastic governmental controls.45

42. Willlams, The Steel Seizure: A Legal Analysis of a Pol-
itical Controversy, 2 J. PUB. L 29, 35 1(95: %a

43. The history of this dispute is related in the joint con-
curring opinion of Justices Frankfurter and Harlan
Sleelworkcrs of America V. Umted States, 361 U.S 39, 44 (1959).
also, Strike L-gxslatxon
SYMPOSIUM ON LABOR REMTldNS LAW 474, 480-84 (SLO-
VENKO ed. 1961).

Brlef work stoppzges at missile sites have been much in

the news the last two years On y 1, the President

reated the Missile Sites Labor Commlsslon, Exec Order No.
10946 26 Fed. Reg. 4629 (1961) Senator McClellan has intro-
duced a blllslo outlaw strikes-al missile sites and other defense

strikes by government employees.

39 War Labor Disputes Act of 1943, 57 Stat. 163.

40, Smith, The Effect of the Public Interest on the Right To
Strike and Bargam Collectively, 27 N.C.L. REV. 208 (1948 )

1. The history of the many crises in_th ened and_actual
nationwide railroad strikes is detailed in LETCH'I EXPERIENCE

UNDER RAILWAY LABOR LEGISLATION, Chapters X-XIV
(1955) Kaufm: rg cy Boards under ‘the Railway Labor
Act, 9 LAB. L.J. 910 ( 1958). The history of the most recent cnsl;,

that concerning work rules, is_told in Brotherhood of Locom
tive Engineers v. Baltlmom ‘& Ohlo | Rallroad 372 US. 284 ( 1963),
upholding the right of the to act in

the report of the pres1denual commlssxon
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Cong., 1st Sess. (1963). He has intro-
duced similar bills in earlier sessions. In August, 1961, Secret:

of Labor Goldberg warned that the administrafion would see]
strike-banning legislation |§8work stoppages continued in the
missile construction field. REL. REP. 423 (1961). For
a thorough study, see Van de Water, Applications of Labor Law
To Construction and Equipplng of United States Missile Bases,
12 LAB. L.J. 1003 (1961).

45. r the N 1 and Space A

tion obtained an m;unction agslnwcketln ol' a missile site,
President Neil Haggerty of (O Building and Construc.
tion Trades Department said: “Labor must have a place to go
with its E. blems if it is to zbide by the no-strike pl edge ” 51
LAB. REL. REP. 209 (1962)
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The question, then, is as to the nature of the gover

plex of and defining the Ities makes its

intervention. Here there should be no opposition to the basic
proposition that g should be kept to the
minimum needed to prevent strikes which cannot be tolerated.

In ing the various of gov 1 inter-
vention, the tendency must be resisted to fasten upon a sup-
posed panacea. The current demand for placing unions under
the antitrust laws is such a shibboleth, Much of the earlier mo-
nopolistic aspects of union activity, such as the secondary boy-
cott, have been specifically eliminated by statute4¢ The push
for placing unions under the antitrust laws appears to result
from the desire to limit each labor union to existence in only
one company, thus eliminating industry-wide bargaining.4? This
would unquestionably mean that there would be fewer critical
industry-wide work stoppages, because all production in a given
comi'nodity normally would not cease.

The great weakness of this approach has been revealed in
the recent New York newspapers strike. Only four of
the New York newspapers were struck. The other five
shut down voluntarily.48 In industries where there are only a
few producers, one cannot afford to be shut down while his
competitors are operating. So the producers join together to
avoid partial showdown. This has been the great spur to
the development of industry-wide bargaining.¢®

It has been prop: that the tation industry. be
placed under the antitrust laws to avoid industry-wide trans-
portation strikes.$¢ But the kind of pressures which are involved
in round-robin strikes,’ with each competitor being struck sepa-
rately and at a different time, have led the American Trucking
Association to take a firm stand in favor of industry-wide
bargaining.51

If unions are to be fi d, the dc tur-
moil caused by p! by-emp ‘work 52 toge-
ther with the lessening ot union bargaining strength which
might put it significantly out of balance with employer
strength, 68 would almost surely lead to pollucal remedies. This
is the past history of and
m any democratic country it can be expected that lhe gova

.visions. The last-offer vote has not been successful.57

utility most doubtful. Pressures on the parties should be related
to the bargaining strength of the parties. In the nonstoppage
strike they are not, but are simply a legislative fiat applicable
to all disputes.

Taft-Hartley Postpones,
But Doesn’t Resolve

The present Taft-Hartley procedures have a history of suc-
cesses and failuresss The most obvious weakness of the pro-
cedures is that they have no terminal point. While they
postpone a strike, they have no way of ultimately resolving one.
If the proposition is accepted that strikes simply cannot be
tolerated in certain phases of our national life, then having
as our only procedure one which cannot terminate such a
dispute is a serious weakness.

In addition, any procedure which takes away the right to
strike even temporarily, substituting nothing for it, is bound to
alter sharply the relative bargaining strength of the parties. Fai-
lure of the ‘l‘a[l.Hnrtley provnslons to authorize the fact.ﬂndlng
body to make is an of the
of the law with an uneven hand. Senator Taft realized this

and later m that the board be empowered
to suggest settlement terms.5é

There are several unwieldly facts to the Taft-Hartley pro-
The re-
quirement that the President must go to court to get an injunc.
tion seems unjustifiably indirect.s8 Of far greater concern is .the
fact that the statute leaves the government .largely impotent
until the emergency occurs. Only then is the fact-finding board
created, and it must hurry to report at once before the strike
can be postponed by injunction. All of these matters establish
an undue rigidity in the Taft-Hartley provisions.

Critical labor disputes differ. Each has its own stumbling-
blocks to settlement. The impact upon the public differs.
Sometimes the public can tolerate a work stoppage for quite
a while, even though in a critical industry. At other times a
strike for one minute, as in 1.he case of electric power, could be

ernment will play the role of undue @l in
bargaining power.

Another sweeping proposal is the so-called nonstoppage
strike, which would set up monetary penalties to create bar-
gaining upon both p s and unions.54 The com-

46. Levil of the 333 AN-
NALS 108 (196’1), Sovern, Address before National Association
of Stule Labor Relations Agencies, 51 Lab. Rel. Rep. 68, 80 (1962).
7. Ladd Plumley, President of the United States Chamber
of Commeroe has_stron r;ed putting unions under the anti-
trust laws 52 LAB. REL. 103 104 (1963). Joseph L. Block,
a member of the Presldent’ vlsory Committee on Labor-
Management Policy, expressed a similar views in the May, 1962,
report of that body. See Report, supra note 5, at 45.
48. Wall Street Journal, December 10, 1962 page 2, column

49 Cox, op. cit. suprz note 12, a
50. S. 257 73, 87th Cong., 1st Sess (1961) spensored by Sena-
tors McCleIlan Byrd (Vlrglma), 'lhurmond Curtis, Case (South
Dakota) and Bennett
51. Report, Industrial Relations Committee, American Truck-
ing Assoclallon 52 LAB. REL. REP. 91 (1963).
mer, supra note 19, at 232; McPherson, Cooperation
Arnorln,% Auto Managemenls in Collecllve Bargalmng, id. ale7
2 mo;

rson,
gam.ng, id. at 621. See also McDowell, Labor and Antitrust:
or Trade? 20 FED. BJ. 18 (1960)
53. Cox, op cit. supra note 12, at 52.
54. Marceau & Musgrave Slrlkcs in Essential Industries:
A Way Out 27 HARV. BUS. 86 (1 9) Goble, the Non.
stopf .2 LAB LJ. 105 (1951) But cf rshall & M
ons p? e Strikes 'and~National L:bor Polley —A Crt.
tique, 7 LAB. L.J. 299 (1956).
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These te that there should be
a choice of ‘prosedures for use in resolving critical work stop-
pages.b?

There might well be concern that the chelce-of-procedures
approach leaves too much to the discretion of the President.
But power must be lodged somewhere, and it cannot be lodged
in a more responsible place than in the executive. To have these
procedures available is not to give the President a bludgeon
consisting of threats of many different kinds of procedures. The

55. Pierson, An_Evaluation of the National Eme; en% Pro-
visions, in ERGENCY DISPUTES AND NATION. LICY
129 (Bernstein; Enarson and Fleming, eds. 1955); Taylor, The Ad-
equacy of Taft-Hartley in Public Emergency Dlsputes, 333 AN-
NALS 76 (1961).

?% Seulmar_bsupra note 43, ut 478.

58, The Pn.sldenls A(Ivnory Committee on Labor-Mana!g;,.
ment Folicy p: j be i and the
President be ernpowcred to dlrect the continuation of operations
subject to judicial review. Report, supra note 5, Sec. IV, at

. The literature on the choice of procedures approach is
voluminous. Of particular value are Cox, op. cit supra note 12,
at 56; Wirtz, The “Choice of Procedures” Fg)rmh to National
Emergency ‘Disputes, in EMERGENCY DISPUTES NA-
TIONAL POLICY 149 (Bernsteln, Enzrson and Flelnmf
1955) Fleming, Emergency Strikes and National Policy, It
26

7, 336 (1960).

" The n Mas: tts is a choice of proce-
dures law. MASS. GEN LAWS, Ch 150B (1957) Shultz, The
Massachusetts Choice Aapproa to Ernergency Dis-
putes, 10 IND_ & LAB. REL. REV. 358 (1957).
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power should be given to the President, instead, because of
the need for ﬂezdblhty smoe the d:sputes differ so much ln
theu- attributes.

Varlety of Procedures
Should Be Available

The remaining issue, then, is the nature of the procedures
which should be available in handling critical labor disputes:
Properly, the most usually recommended procedure is the deve-
lopment and refinement of the process of fact finding by an
independent board, coupled with the additional power of that
board to suggest terms of settlement.$0 The theory is that there
will be strong pressures upon the parties to eeme in close

to the dati if the are
reasonable. Public opinion, reacting to a sensible proposal for

vice would tend gly to the d settle-
ment as the final settlement of the dispute, since the parties
would be forced to operate under these conditions for a
time. Yet where the strike cannot tolerated; some such procedure
is justified. It must be stressed again that in this kind of situa-
tion collective bargaining in the usual sense cannot exist. Since
it cannot, wages working conditions must ultimately be esta-
blished in another way if the parties fail to reach agreement un-
der the threat of governmental intervention.
Compulsory Arbitration
May Be Justified

Even the final step, so bitterly opposed both by management
and labor, Is justified by the analysis here set forth, The com-
pulsory arbitration of wages and working conditions to set-
tle a dispute in an industry in which a work stoppage would

settle, could make it quite difficult for the parties to refuse
to accept it.

One serious need is for the fact ﬂndmg boards to be activa-
ted before the should
be made and the recomendation shou!d be ready before the
strike occurs. Earlier governmental intervention is i in.

be to the 1 interest is a proper 'procedure to
have We used Y
because we could not tolerate strikes 8 It needs to be an aval-
lable ultimate weapon In those instances in which the right to
strike stmply cannot exist.

Comp y settl d should not ever be the on.

creaslng acceptance, as is shown throiigh its approval by the
President’s Labor-N Com $1 We should experi-
ment with the operation of fact-finding boards, and the details
need not be explored here.62

From time to time the government has used the device-of
selzing businesses to bring about the end of critical strikesS$8
.But seizure as the sole gov 1 intervention di: the

Iy \f in a given industry, no rnatter how crl-
tical. Often short of y could

bring the parties to a resolution of the labor dispute. It must
be frankly realized that the availability and use of compulsory
arbitration tends seriously to weaken bargaining; the party
most likely to benefit from a forced settlement may negotiate
only perfunctorily 67 But the premise here stated is that at least
snmetimes there can not be a right to strike. When this is so,

rights of employees. It takes away the source of bargaining
strength, the right to strike, and gives nothing to take its place.
Seizure should be used only as an enforcement device to ald
in effectively carrying out other procedures, such as fact finding
with recommendztions. Seizure was used merely as an enforcing
device during World War II.64

is not as the lution to the dis-
pute, and the fact that lsory sett]
the does not the that.a means of

settlement without stoppage must be ready for use, although only
in the most extreme situations.68 If the right to strike is gone,
something else must take its place.

 The most common objection stated both to compulsory ar-
and to fact finding with recommendations is that they

It is necessary to accept the need to have
means for the governmental Intervention more stringent than
fact-finding. There are some work stoppages in which, because
of the nature of the goods withdrawn from the market, the public
automatically opposes those who strike, regardless of the me-
rits of the dispute. In these situations employers would be en-

put the government in the business of fixing wages, leading in-
evitably to a managed économy.$® We already have enough ex-
(Continued next page)

66. War Labor Disputes Act of 1943, Section 7, 57 Stat 166;
a)ggln The Authorlty colfl the National War Labor over

abled effectively to hold out against any board. ded

properly to It follows that when
necessary the government should have the power to introduce
a fact-finding board’s recomendations as the work conditions
actually to be used for a temporary period.$5 It is true this de-

60. Authorization of the fact-finding board to make recom-
mendations has been the established pi lure under the Rail-
‘way Labor Act. On fact finding with recommendations general-
ly, see Flemu&g supra note 59, at 275; Seli¢ supra note 43

'7 Wanen, ational Emergency Dlsputes 12 LAB. L. J. 61,

61. Report, supra note 5, Sec. 1V, af

62. Solicltor eral Archibzid Cox has proposed the set.
ting up of Boards of Public Responslblllty in major mdusmes.
The function of the boards would be and

L. REV. 329 (1944). On the history
of the developmenl md use of the compulsory arbitration device

see Willlams, Compulsory Settlement of Contract Negotiation
Labor Disputes, 27 TEXAS L REV. 587, 591-619 (1949).

67. The Cole Comittee In New Jersey, which recommended
the of that state’s public utility arbitratxon law in favor
of a choice of procedures approach, found a serious weakening
of collective bargaining. Document, 8 IND. & LAB. REL. REV
408, 415; 423 ( 955) 1dman. supra notc 43 at 488 Secretary
of Labor Wirtz, a befor N
52 LAB. REL REP 133 164 (163)

h 68. Impartlfal observers tend to accegltl, albeu reluctantly,
the ar

‘where a work stoppage must be absolutely forbidden. The Com.

mittee on Labor Arbitration Law, Section of Labor Relation Law,

erican Bar Assoclahon, in, 1960 toolt:ha position opposed to com-
yet at

bargaining procedures to try to head oft emergency disputes.
This could well take the form of early fact ﬁndirgeg v{rth rgcom-
mendations. Cox, ep. cit. supra note 12, at 55.

63. Justice Frankfurter’s concurring opinion in Youngstown
Sheet & Tube Company v. Sawyer, 34§ U.S. 579 (1952), contains
two valuable zppendices giving the history of governmental
zure of business enterprises. Appendix I is an analysis of legisla.
tion authorizing seizure (page 615); Appendix II lists the ins-
tances of se!zure (page 619)

. On selzure generally see Cox, Selzure in Emergency Dis-
g;tes. in EMERGENCY DISPUTES AND NATIONAL POLICY
(Bernstein, Enarson and Fleming, eds. 1955); Teller,
vernment Seizure in Labor Disputes, 60 Harv. L. REV_1017 (1947)
64. War Labor Disputes Act of 1943, Section, 3, 57 Stat.
Nationial Bmergency ‘L abor Dieputs 'ts«tsﬁrém"nilom?!/

Lot qergency or Disputes,

Seldman, supra ﬁote 43 at 49 P
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pulsory ar “national interest may
be so imperiled as to make some form of compulsion essential”.
PROCEEDINGS SECTION OF LABOR RELATIONS Mw 166.
167 50). To the same effect are Feinsinger, Comm on Na-
tlonal Emergency Strike Legislation in SYMPOSIUM ON LABOR
ELAT (ONS LAW 493, 495 (Slovenko ed 1961); Seidman, Na-
jonal Emergency Strike Legislation, id. at 489; Smith, su n
note 40, at 210. The American Trucking Assomadon ofﬁclaily
ors compulsorv arbltration, 52 LAB REL R 04 (1963).
and Arbitra.

Logl of Collec

tion, 12 LAW AND CONTEMPT. 1/4ROB 264, 275g (govemmenul
enforcement of wage rates “would open a Pandoras box of
vernmental regulation . . .”). A recent statement in opposi

to recommendations as part of fact finding,.seeing the prooedure
as an undue governmental intrusion, was made by Henry Ford
II as a member of the President's Advisory Oommlttee on La-
bor.Mmgfment Policy. Report, supra note 5, Sec. IV (foot.
note), at and separate statement, at 46. . .

E
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SUPREME COURT DECISIONS

1
Lucio Libarnes, petitioner vs. The Hon. Executive Secretary,
et al, respondents, GR. No. L-21305, Oct. 24, 1963, Concep-

cion, J.:

1. PUBLIC OFFICERS; REMOVAL OR SUSPENSION; CHIEF
OF POLICE OF ZAMBOANGA CITY; CANNOT BE REMOV-
ED OR SUSPENDED EXCEPT FOR CAUSE—It is conceded
that the Chief of Police of Zamboanga City is a member of
our civil service system (Section 5, Republic Act No. 2260).
Hence, he cannot be “removed or suspended except for
cause as provided by law and after due process” (Sec. 33,
Republic Act No. 2260).

2., ID; ID.; CASE COMPARED WITH CASES OF LACSON V3.
ROMERO AND DE LOS SANTOS VS. MALLARE.—It can-
not be denied that the attempt to terminate the services of
plaintiff herein, as de jure-holder of the office of Chict of
Police of Zamboanga City, entailed his removal therefrom.
even more than the to the incial fis-
cal of Negros Oriental and the City Engineer of Baguio
City without their consent was held in Lacson vs. Romero
(47 Off. Gaz. 1778) and De los Santos vs. Mallare (87 Phil.
289) to ti 1llegal 1 from their of-
fices. .

3. ID; ID.; POWER OF PRESIDENT TO REMOVE CHIEF OF
POLICE OF ZAMBOANGA CITY AT PLEASURE UNDER
SEC. 34, COMMONWEALTH ACT 39 ELIMINATED BY
SEC. 5, REP. ACT 2259.—Defendants argue that the pro-
vision of Section 5 of Republic Act No. 2259 is inapplic-

able to the case at bar because plaintiff herein has not
beeén removed from office, his term of office having merely
expired when the President terminated his services. Suf-
fice it to say, that this to 'S ser-
vices was predicated upon said Section 34 of Commonwealti
" Act No. 39, pursuant to which the Executive may ‘“remove
at pleasure” the Chief of Police of Zamboanga City, and
that this is the reason why section 5 of Republic Act No.
ms speaks, also, of removal to indicate that it seeks to
or such power to “remove at
under Ci Act No. 39, among other
pemnent legislations.

4. ID.; ID.; STATUTORY CONSTRUCTION; REPEAL; WHEN
MAY A SPECIAL LAW BE REPEALED OR AMENDED BY
SUBSEQUENT GENERAL LAW.—The question whether or
not a special law has been repealed or amended by one cr
more subsequent general laws is dependent mainly upon
the intent of Congress in enacting the latter. The discus-
sions on the floor of Congress show beyond doubt that its
members intended to amend or repeal all provisions of spe-
cial laws inconsistent with the provisions of Republic
Act No. 2259, except those which are expressly excluded
from the operation thereof. In fact, the explanatory note
to Senate Bill No. 2, whnch, upon approval became Repu-
blic Act No. 2259, ga City,
among others that had been considered by the au('.hors of

(Continued next page)

SETTLEMENT . . .

perience to show that this is not necessarily so. We have had
a number of past instances of fact finding with recommenda-
tions forming the basis of settlement.?® There is a clear dis-
tinction to be made. The wage settlement proposed with re-
gularity by a government agency is @ far greater intrusion by
the government than is the recommendation of an ad hoc fact-
finding board or. board of arbitration which has been chosen to

(Continued from page 364)

by governmental intervention through emergency-dispute proces-
ses will not disrupt the role of collective bargaining so long as
the settlements brought about follow collective bargaining pat-
terns rather than establish them. The mzintaining and strength-
¢ning of clfective collective bargaining then becomes the abso-
lutc requisite to the keeping of ernergency procedures m narrow
bounds. If the basic labor-: in the A eco-
nomy are made by collecﬂve bargaining, we have little to fear

. from the dictated by ad
::‘hx:ng Aabout‘ setl;:\;nr;ntc’:f one pan.lcul:‘:e dispute. Ins&l’:: “:: hoc governmental intervention. The dictated settlements can
| heve stablished by bargaining.
parties themselves would have reached if the strike had been al. 010 the pattern established by bergaining.
lowed to run its course, the settlement has no more effect upon . 5° it is that the newly on imp g
the economy than would the settlement of the parties th is as a part of the solu!ion}o
Of course, just what the settlement of the parties would have the strike as are the for dealing

been can never be known exactly But there is enough exper-

with such strikes, Governmental intervention in emergency work
need not bring about governmental management of

ience with collecti and y ar-
bitrations of wage disputes to know that, given the facts, the
econamic pattern which should be followed can be ascertained.”!

Collective Bargaining
Is Absolute Requisite

The key to the
is therefore revealed,

of the dispute
The matter of pressure in settlements

70. See note 41, supra for citations to the fact-finding-with-
recommendations expenence under the Railway Labor Act. In
the 1949 steel pension dispute, President Truman bypassed the
Taft-Hartley provisions and appointed a fact-finding board em-
powered to recommend. The dispute was settled in close com-
pliance with the recommendations. The Board report is printed
in 13 L.A. (BNA) 46 (1949). A recent example of the fact-find-
ing board empowered to recommend terms is the Missile Sites

bor Comm|sslon, see note 44, supra.

71. There tensive literature on wage patterns. E.g.,
BERNSTEIN ARBITRA‘I‘ION OF WAGES (1954); NEW COl
?QES;TS IN WAGE DETERMINATION (Taylor and Plerson, eds

).
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the economic bargains in our soclety if collective bargaining is
strengthened to maintain its proper role in making these eco-
nomic decisions.

We must endeavor to reach this balanced approach. Real-
istically speaking, we cannot continue to hold a false bellef that
the right to strike is unlimited. We cannot insist that all bar-
gains must bc made through the collective bargaining process.
We can and must make every effort to hone the keen edge of col-
lective bargaining so that it is an effective tool in all but the
very herdest of cases. But we must be courageous enough to
handle the hardest cases another way,

The: alternative is facing the resolution of each erisls after
the crisis occurs. Drastic measures which will destroy the pro-
cess of collective bargaining seem the inevitable outgrowth of
such a passive approach when the spectrum of the kinds of cri-
sis which czan arise is viewed. Advance preparation for emer-
gencies by creating the structures to meet them is needed to
preserve our economic freedom. Freedom does not flourish in
chaos, but in enlightened order.
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