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STATE OF OREGON
SUMMARY OF DECISION

Oregon criminal law provides that “morbid propensity” to
commit a crime is no defense. It also casts upon a defendant
the burden of proving his defense of insanity a reason-
able doubt.” At defendant 's trial for murder i in the first degree,
the court instructed the jury in accordance these statutory
rules, but also charged that the state had the burden of proving
beyond a reasonable doubt every element of the crime, including
premeditation, deliberation, malice, and intent. Defendant’s
conviction was affirmed by the Oregon Supreme Court. He
raised due process objections.

In an opinion by Clark, J., seven members of the United
States Supreme Court held that due process was not violated
either by the state’s casting upon the defendant the burden of
proving insanity “beyr oncl a reasonable doubl or by its chooung

“the right and wrong™ test rather than the “irresistible impul
test of insanity.

Frankfurter and Black JJ., disiented on the ground that
due-process was vnolated by the state’s requiring the d
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kill in cool blood, coupled with glven in with
the pertinent statute, that the jurors were to consider separately the
issue of legal sanity per se and that on that issue the defendant had
the burden of proving his insanity beyond, a reasonable doubt, are not.
subject to the objection that they might have confused the jury as to
the distinction between the state’s burden of proving premeditation
and -the other elements of the charge on one hand and defendant's
burden of proving insanity on the other.

Law—due p “morbid ity” to  commit
erime.
6. Due process is not violated by a state statute proviling that
a “morbid propensity to commit prohibited acts, existing in the mind
of a person, who is not shown to have been incapable of knowing the
wrongfulness of such acts, forms no defense to a prosecution therefor.”

Law—due p d's

insanity—“right  and
wrong” test.
7. Due process does not require a state to eliminate the “right
and wrong” test of insanity and to adopt the “Irresistible impuise”
teat.

Lrw—due J i ilabili
to defense counsel before trial.

8. A trial court's refusal to require the district attorney to make

prove his insanity “beyond a reasonable doubt.”
HEADNOTES

Law—due p burds

of proof as to accused’ n
sanity.

1. A state statute whlch casts upon a defendant, including one
cl:arged with murder in the first degree, the burden of proving his
defense of insanity “beyond a reasonable doubt” does not violate due
process, Where, under other statutory requirements and the trial court’s
instructions to the jury in accordance therewith, the state has the
burden of proving every element of the crime charged beyond a
reasonable doubt, including, in the case of first degree murder, pre-
meditation, deliberation, malice, and intent.

Law—due p i
many states.

2. The fact that In the administration of criminal justice a
mactice is followed by a large number of states is not conclusive
in a decision as to whether that practice accords with due process,
Lut it is plainly worth considering in determining whether the practice
cffends some principle of Justice so rooted in the traditions and con-
science of the nation as to be ranked as l\lndlll:entnl.

| law—practice adopted by

Law—due p iminal p

3. The criminal procedure of a state does not Vlolule the Four-
teenth Amendment because another method may seem fairer cr wiser
or- give a surer promise of protection to a defendant.

Appeal and Error;

Jjudgment of state court.

4. The judiclal judgment in applylng the due process clause must
move within the limits of accepted notions of justice and is not to
be based upon the idiosyncrasies of merely personal judgment. An
important safeguard against such merely individual judgment is an
alert deference to the judgment of the state court under review.

Law—due pi to

Trial—instructions as to burden of proof—accused’s insanity.

5. Instructions charging the jury at a trial In a state court for
n.ourder in the first dégree that the state has the burden of proof of
gullt, and of all the necessary elements of gullt and that the defendant
skould be found not guilty if the jury found his mental condition to
be so diseased that he could formulate no plan, design, or Intent to
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of crime to his counsel before trial
is not contrary to due process, where the confession was produced in
ccurt flve days hefore defendant rested his case, and, in addi:ion, the
trial judge offered further time both for defense counsel and expert
‘witnesses to study the confession; and this is particularly so where
ro assignment of error was made on that score in defendant’s motion
for a new trial.

POINTS FROM SEPARATE OPINION

ituti \Law—due 0! 's burden of proof in

criminal case.
9. The s duty to a s gullt beyond
doubt is a of due process In the proeedural

cﬂnten( of the term. [Per an.kfurter and Black,. JJ.]

Law—due p i ity of accused.

10. Without violating due process, a state may require that the
cefense of “insanity” be speclally pleaded, or that he on whoso behalf
the claim of insanity is made should have the burden of showing
enough to the and that
a man knows what he Is about and is therefore responsible for what
he does, that the issue be separately tried, or that a standing dis-
interested expert agency advise court and jury. [Per Frankfurter and
B:ack, JJ.]

[No. 176.]
Argued January 29, 1952. Decided June 9, 1952.

prpealby“"fromal"' of the S
Court of affirming a conviction of murder in the Circuit
Court of Multnomah County.

Thomas H. Ryan, of Portland, Oregon. argued the cause
for appellant.

J. Raymond Carskadon and Charles Eugene Raymond,
both of Portland, Oregon, argued the cause-for appellec.

Mr. Justice Clark delivered the apinion of the Court.

ﬁpellant was charged with murder in tlu firat dﬂcne- He
plea not guilty and gave notice of his intention to prove mnintgre
Upon tnal in the Circuit Court of Multnomah County, Oregen,
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found guilty by a jury In accordance wnth the )urya dﬁ-
cision not to
sentence of death. The Supreme Coun of Oregon affirmed. I90

Or 598, 227 P2d 785. The case is here on appeal. 28 USC §
1257 (2).

Oregon statutes required appellant to prcve his insanity be-
yond a reasonable doubt and made “a morbid propensity” no
defense.! The principal questions in this appeal are raised. bv
appellant’s contentions that these statute deprive him of his life
and liberty without due process of law as guaranteed by the
Fecurteenth Amendment.

The facts of the. cnme were revealcd by appellant’s con-
fessions, as d by other He killed a fifteen-
year old girl by striking her over the head several times with a
stcel bar and stabbing her with a hunting knife. Upon being
arested five days Iater for the theft of an automoblle. he asked
tc talk with a homicide officer, vol d the mur
and directed the pclice to the scene of the crime, where he pomted
out the location of the body. On the same day, he signed a full
cenfession and, at his own request, made another in his own hand-
writing. After his indictment, counsel were appointed to repre-
scnt him.  They have done so with diligence in carrying his case
through three courts.

One of the Oregon statutes in question provides:

“When the commission of the act charged as a crime is
proven, and the defense sought to be established is the insanity
of tl';e defendant. the same must be proven beyond a reasonable
doubt . . .

Appellant urges !hat _'thls statute in effeci reqmres a de-
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pellant frbmfespomibihty for anyof the pcssible offenses. The
verdict which the- jury fermlned—gmlty of first degree muider
—required the agreement of all twelve jurors; a verdict of not
gmlty by reason of insanity would have requlred the wnr.urrence
of only ten members of the panel.’

It is apparent that th; jury might have fcuncl appellant
1o have been of the’ delibe-
ration required to support g‘ first degree murder verdict or-of the
ivtent necessary to find him guilty of either first-or second, degre:
murder, and yet not-have found him to have been legally msane
Although a plea of insanity was .made, the prosecution: was re-
quired to prove.beyond a.reasonable doubt every element of the
oime charged, including, in the case of first degree murder, pre-
medltatlon, dellberahon. mahce and intent.® The trial court
in jts charge to, the, j jury.?
Moreover. the judge cluectecl the ]ury as follows S

“I instruct you that the evndence adduced during tlns trial
to prove defendant’s insanity shall be considered and weighed-by
you, with all other evidence, whether or not you find defendant
insane, in regard to the ability -of the défendant to premeditate,
form a purpose, to deliberate, act wnlfully, and act maiiciously}
and if you find the defendant lackmg in such ablhty. the ‘défendant
cannot have committed the crime of murdér in the first dexree.

“*“I instruct you that should  you fmcl the defendant’s mental

dition to be so ased to the end that ‘the de.
fendant could formulate no plan, signi, ‘or intent to kill in cool
blood, the defendant has not committed the crime ‘of miirde
the first degree.”®

Theu and other instructions, and the charge as a whole,
make it clear that the burden of proof of guilt, and of all the

endant p insanity to is
Headnot ble doubt el

proving beyond a

of the crime necessary to verdict of guilty, and
that the statute is t] erefore vmhhve of that due process of law
secured by the. Fi To the merit
of this challenge, the statute must be viewed in its relation to
cther relevant Oregon law and in its place in the trial of this case.

In conformi with the state law,? the trial ]udge
irctructed the jury that although appellant was charged
nwrder in the first degree, they might determine that ke had
committed a lesser crime included in that charged. They were
further instructed that his plea of not guilty put in issue every
material and necessary element of the lesser degrees of homicide.
as well as of the offense charged in the indictment. The jury
cculd have returned any of five verdicts:* (1) guilty of murder
in the first degree, if they found beyond a reasonable doubt that
appellant did the killing purposely and with deliberate and pre-
meditated malice; (2) guilty of murder in the second degree,
they found beyond a reasonable doubt that appellant did the
killing purposely and maliciously, but without deliberation and
pnmedltallon, (3) guilty of manslaughter, if they found beyond

ble doubt that 1l the killing witthout malice

or deliberation, but upon a sudden heat of passion caused by a

to make the passion memmble'
(4) not gmlty. lf after a careful of all the

there remained in their minds a reasonable doubt as to the existence

of apy of the necessary elements of ea gree of homicide; and

6) not gunlty by reason of insanity, if they found bevond a

oubt that was insane at the time of the

offense cl\argecl A finding of insanity would have frced ap-

1 Or Comp Laws, 1940, 8§ 26-929, 23-122.

2 1a, § 26-929.

3 1d, §§ 26-947, 26-948.

4 Six possible verdicts were listed in_the instructions, gullty of
murder In the first degree being dlvided into two verdicts: with, and
without, of life as the penalty. Since
the jury in this case did not recommend that punishiment, the death
sentence was automatically invoked under Oregon law. Id, § 23 411.
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of guilt, was placed squarely upon the State.
As the jury was told, this burden. did nct shift, but rested upon
the State throughout the mal just as, accerding to the instructions,
llant was o be i until the jury was con-
vmced beyond ‘a reasonable doubt that he was guilty.” The
jurors were to consider separately the issue of legal sanity per
se—an issue det apart from the crime charged, to be introduc:
by a special plea and decided by a special verdict.” On lhls

‘ssue_appellant had the burden of proof under the statute in
“Guestion here.

5 The agreement of ten s would also have been sufficient for
a verdict of not ghilty, a verdict’ of guilty of second degree niurder,
ol a verdiet- of gullty of manslaughter, R 333-334.

6 1d, §8 23-401, 23-414. 26-933; of State V. Butchek. 121 Or 141,
253 P 367, 254 P 805 (1927).

7 R 321, 323, 324, 330, 331, 352,

8 R 330. Again:

“I Instruct you that to constitute murder in the first demree, it is
necessary that the State prove heyvond a reusonable doubt, and to
your moral certainty, that the defendant’s desizn or plan to lite
was formed and matureq in ool blood and not hastily the
occasion.

“I instruct you that in detem:lnlng whether: or not the defcrdant
acted purposely and with. premeditated and deliberated wmalice. it is
vour duty to take into 's mental and
all factors relating thereto, and that even though you may pot find
him legally insane, if, in fact, his mentality was impaired, that evidence
bears upon these factors, and it is Your duty to consider this evidence
along with all the other evidence In the case.” R 332.

9 R 321, 324.

10 Or Comp Laws, 1940. § 26-846 (requiring notice of purpose to
show insanity as defense); id, § 26-955 (providing for verdict of not
guilty by reason of insanity and consequent commitment to asylum by
Jua, ge) After defining legal insanity, the trial court instructed the

“In this case, evidence has been introduced mlmlng to the mentnl
capacity and condition of the defendant . . . at the time (tha girl)
is alleged to have been. killed, and if you are satisfied beyond a
reasonable doubt that the defendant killed her in.the manner alleged
In the indictment, or within the lesser degrees included therein. then
you are to consider the mental capacity of the defendant at the time
the homicide is alleged to have been committed.” R 327 (emphasis
supplied). .
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. By this statute, originally enacted in 1864,!!  Ore;
adopted the prevailing doctrine of the time—that, since mg::;
men are sane, a_defen must prove his insanity to avoid
responsibility for his acis, That was the rule announced in 1843
in the leading English decision in M’Naghten’s Case:

. *“[T1he jurors ought to be told in all cases that every man
is to be presumed to be ‘sane, and to’possess a sufficient degree
of reason to .be responsible for his crimes, until the contrary be
proved to their satisfaction; and . . . to establish a defence on the
ground of insanity, it must be clearly proved that, at the time
of the committing of the act, the party accused was laboring
under- such a defect of reason, from disease of -the mind, as not
to know the nature and quality of the act he was doing . . "1

This remains the English view today.!* In most of the
nineteenth-century American cases, also, the defendant was re-
quired to “clearlv” prove insanity,'* and that was probably the
rule followed-in most states in 1895,'S when Davis 'v. United
States was decided. In that case this Court, speaking through
Mr. Justice Harlan, announced the. rule: for fedefal prosecutions
to be that an accused is “entitled to an acquittal of the specific
crime charged if upon all the evidence there is reasonable doubt
whether he was capable in law of committing crime.”!¢ In
reaching that conclusion, the Court observed:

“The views we have expressed are supported by many ad-
judications that are entitled to high. respect. If such were not
the fact, we might have felt obliged to accept the general doctrine
announced in some of the above cases; for it is desirable that there
be uniformity of rule in the administration of the criminal law
i i the funda-

ts whose Ci i
protection of

in ‘g equally
mental principles that are deemed essential for the
life and liberty.”?” -

The decision obviously blishes no i
but only the rule to be followed in federal -courts.
rule is not in question here.

Today, Oregon is the only state that requires the accused,
on a plea of insanity, to establish that defense beyorid a reasonable
doubt. Some twenty states, however, place the burden on the
accused to establish his insanity by a preponderance of the evidence
or some similar measure of persuasion.!®  While there is an evident
distinction between these two rules as to the quantum of proof
required, we see no practical difference of such magnitude as to
be significant in d ining the itutional ion we face
here.  ‘Oregon merely requires a heavier burden of proof. In each
instance, in order to establish insanity as a complete defense to

11 Deady's Gen. Laws Or 1845-1864, Code of Crim Proc, § 204.

12 10 Clark & F 260, 210, 8 Eng Reprint 718 (HL, 1843).

13 Stephen, Digest of the Criminal Law (9th ed, Sturge, 1950), 6;
of Sodeman v. Rex (Eng) [1936) WN 180 (PC); see Woolminiton v.
Director of Public Prosecutions (Eng) [1935] AC 462, 476—HL.

14 Weihofen, Insanity as a Defense in Criminal Law (1933), 151-165.
“Clear proof* was sometimes interpreted #o mean proof bevend a
reasonable doubt. e. g., State v. De Rance, 34 La Ann 186, 44 Am Rep
426. (1882), and sometimes to mean proof by a preponderance of the
evidence, e.g:, Hurst v. State, 40 Tex Crim 378 378, 383, 50 SW 719 (1899).

16 Se Wharton, Criminal Evidence (Sth ed 1884) §§ 336-340.

16 160 US 469, 484, 40 L ed 499, 504, 16 S Ct 353 (1895); see Hotema

1 doetri

As such, the

the charges preferred, the accused must prove that insanity.

e fact that a practice is followed by a large

Headnote 2 number of states is not conclusive in a decision

as to whether that practice accords with due pro-

cess, but it is plainly worth considering in determining whether

the practice “offends some principle: of justice so rooted in the

traditions and conscience of our people as to be ranked as funda-

mental.”  Snyder v. Massachusetts, 291 US 97, 105, 78 L. ed
674, 677, 54 S Ct 330, 90 ALR 575 (1934).

Nor is this a case in which it is sought to enforce against
the states a right which we have held to be secured to defendants
in federal courts by the Bill of Rights. In Davis v. United
States (US) supra, we adopted a rule of procedure for the
federal courts which is contrary to that of Oregon. But “[i]ts
procedure does not run foul of the Fourteenth Amendment be-

cause another method may seem to our thinking
Headnote 3  to be fairer or wiser or to give a surer nyomise of
protection to the prisoner at the bar.” Svnder v.
Massachusetts, supra (291 US at 105, 78 L ed 677, 54 S Ct
330, 90 ALR 575). “The judicial judgment in
Headnote 4 applying the Due Process Clause must move
_ within the limits of accepted notions of justice and
is not to be based upon the idiosyncrasies of a merely personal
judgment . . . An important safeguard against such merely indivi-
dual judgment is an alert deference to the judgment of the
state court under review.” Mr.” Justice Frankfurter, concurring
in Malinski v. New York, 324 US 401, 417, 89 L ed 1029,
1039, 65 S Ct 781 (1945). We are therefore reluctant to inter-
fere with Oregon’s determination of its policy with respect to
the burden of proof on the issue of sanity since we cannot say
that policy violates g 1 pted of basic standard:
of justice.

Nothing said in Tot v. United States, 319 US 463, 87 L
ed 1519, 63 S Ct 1241 (1943), suggests a different conclusion,
That decision struck down a specific presumption created by
congressional enactment. This Court found that the fact thus
required to be presumed had no rational connection with the fact
which, when proven, set the presumption in operation, and that
the statute resulted in a presumption of guilt based only upon
proof of a fact neither criminal in itself nor an element of the
crime charged. We have seen that, here, Oregon required the
prosecutor to prove beyond a reasonable doubt every element of
the offense charged. Only on the issue of insanity was an abso-
lute bar to the charge was the burden placed upon appellant. In
all English-speaking courts, the accused is obliged to introduce
proof if he would overcome the presumption of sanity.!?

It is ded that the i may have

the jury as to the distinction between the State’s burden of
proving premeditation and the other elements of

Headnote 5 the charge and appellant’s burden of proving in-
insanity. We.think the charge to the jury was

as clear as i ions to juries ordinarily are or bly can
be, and, with respect to the State’s burden of proof upon all
the elements of the crime, the charge was particularly emphatic.
Juries have for cent::ries made_the !)asic decisions een guilt

£ cad

v United States, 186 US 413, 46 L ed 1225, 22 S Ct 896 (1902);
v. United States, 227 US 540, 67 L ed 631, 33 S Ct 355 (1913).
17 Id, 160 US at 488, 40 L ed 506, 16 S Ct 353.
18 Weihofen lists twelve states as requiring proof by a prepon-

an an ponsibility and legal in-
senity upon the basis of the facts, as revealed by all the evidence,
a.nd.(he law, as explained by instructions detailing the legal dis-

derance of the evidence, four as requiring proof “to the of
the jury,” two which combine these formulae, one where by statute the
defense must be “clearly proved to the rea of the

t and weight of the burden of proof, the

jury,” one where it has been held that the jury must “believe” the
defendant insane, and one where the quantum of proof has not been
stated by the court of last resort, but which appears to follow the
preponderance rule. Welhofen, Insanity as a Defense in Criminal Law
(1933), 148-151, 172-200. Twenty-two states, including Oregon, are
mentioned as holding that the aceused has the burden of proving in-
sanity, at least by a ot the evid in 9 Wigl
Fvidence (5d ed 1940 and Supp 1961) § 2501.

19 Weihofen, Insanity as a Defense in Criminal Law (1933), 161;
9 Wigmore, Evidence (3d ed 1940) § 2601.
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teffect of presumptions, the meaning of intent, etc. We think that
to cond the operation of this system here would be to condemn
the operation of this system here would be to condemn the system
generally. We are not prepared to do so.

Much we have said applies also to appellant’s contention

that due process is violated by the Oregon statute prmjlc!mg
that a “morbid propensity to commit prohit

Headnote 6 acts, existing in the mind of a person, who is not

h shown to have been incapable of knowng the
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wmn%fulness of such acts, forms no defense to a prosecution there-
for.”® That statute amounts to no more than a legisla-
tive adoption of the “right and wrong” test of legal insanity in
pref to the “irresistible impulse” test.?! Knowledge of
right and wrong is the ive test of crimin: ponsibility in a
majority of American jurisdictions.?? The science of psychiatry

American Decisions

doubt that such a statute would go beyond the freedom of the
States, under the Due Process Clause of the Fourteenth Amend-
ment, to fashion their own penal codes and their own procedures
for enforcing them? Why is that so? Because from the time
that Ltl\e law which we have jnl\erited has emerged from dark

has made tremendous trides since that test was laid down in
M’Naghten’s Case,® but the progress of science has not reached
a point where its learning would compel us to
Headnote 7 require the states to eliminate the right and wrong
test from their criminal law. M choice

and barbaric times, the of justice which has dominated
our criminal law has refused to put an accused at the hazard
of punishment if he fails-to remove every reasonable doubt of his
innocence in the minds of jurors. It is the duty of the Govern-

ment to esablish his guilt beyond a reasonable
Head:

of a test of legal sanity involves not only scientific knowledge but
questions of basic policy as to the extent to which that know-
ledgeshould determine criminal responsibility.>> This whole pra-
blem has evoked wide disagreement among those who have stu-
died it. In these circumstances it is clear that adoption of the
irresistible impulse test is not “implicit in the concept of ordered
liberty.”?6.

Appellant also contends that the trial court’s refusal
1o require the district attorney to make one of appellant’s con-
fessions available to his counsel before trial was contrary to due
process. We think there is no sub: in thi t. This

I 9 doubt. This notion—basic in our law and rightly

one of the a free society—is a require-
ment and a safeguard of due process of law in the historic, pro-
cedural content of ““due process.” ingly there can be no
doubt, I repeat, that a State cannmot cast upon an accused
the duty of blishing beyond a ble doubt that his was
not the act which caused the death of another.

But a )} tra Iting in a homicide does not
constitute murder. Even though a person be the immediate oz-
casion of another’s death, he is not a deodand to be forfeited
like a thing in the medieval law. Behind a muscular contraction

is

conclusion is buttressed by the absence of any
Headnote 8 assignment of error on this ground in appellant’s

motion for a new trial. Compare Avery v. Ala-
bama, 308 US 444, 452, 84 L ed 377, 382, 60 S Ct 321
(1940). While it may be the better practice for the prose-
cution thus to exhibit a confession, failure to do so in this case
in no way denied appellant a fair trial. The record shows that
the confession was produced in court five days before appellant
rested his case. There was ample time both for counsel and
expert witnesses to study the confession. In addition the trial
judge offered further time for that purpose but it was refi

ere is no indication in the record that appellant was preju-

diced by the inability of his counsel to acauire earlier access to the
confession. :

Affrmed.

Mr. Justice Frankfurter, joined by Mr. Justice Black, d's-
senting.

However much conditions may have improved since 1905,
William H. [later Mr. Chief Justice] Taft expressed his disturb-
ing iction “that the administration of the criminal law in all
the States of the Union (there may be one or two exceptions)
is a disgrace to our civilization” (Taft, “The Administration cf,
Criminal Law,” 15 Yale L] 1, 11), no informed person can be
other than unhappy about the serious defects of present-day
American criminal justice. It is not unthinkable that failure to
bring the guilty to book for a heinous crime which deeply stirs
popular sentiment may lead the legislature of a State, in one
of those emotional storms which on occasion sweep cver our
people, to enact that thereafter an indictment for murder, fol-
lowing attempted rape, should be presumptive proof of guil: and
cast upon the defendant the burden of proving beyond a reason-
able doubt that he did not do the killing. Can there be any

20 Or Comp Laws. 1940 § 23-122.

21 State v. Garver, 190 Or 291, 225 P2d 771 (1950); State v. Wallace,
170 Or 60, 131 P24 222 (1942); State v. Hassing, 60 Or 81, 118 P 195
(1911).

22 Weihofen, Insanity as a Defense in Criminal Law (1933), 15,
64-68, 109-147.

23 10 Clark & F 200, 8 Eng Reprint 718 (ML, 1943). .

24 Compare Fisher v. United States, 328 US 463, 475, 476, 90 L ed
1382, 1389, 1390, 66 S Ct 1318, 166 ALR 1176 (1946).

25 See Holloway v. United States, 80 App DC 3, 148 F2d 665 (1945):
Glueck, Mental Disorder & the Criminal Law (1925); Hall, Mental
Disease and Criminal Responsibility, 45 Col L Rev 677 (1945): Keedy,
Insanity and Criminal Responsibility, 30 Harv L Rev 535, 724 (1917).

26 Palko v. Connecticut, 302 US 319, 325, 82 L ed 288, 202, 58 S Ct
149 (1937). -
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lting in another’s death there must be culpability to turn homi-
cfcle into murder.

The tests by which such culpability may be determined
are varying and conflicting. One does not have to echo the
scepticism uttered by Brian, C. J., in the fifteenth century, that
“the devil himself knoweth not the mind of men” to appreciate
hcw vast a dark still lopes man’s und di man’s
mind, Sanity and insanity are concepts of incertitude. They
are given varying and conflicting content at the same time and
from time to time by specialists in the field. Naturally there has
always been conflict b e psychological views absorbed
by law and. the cont y views of stud of mental health
at-a particular time. At this stage of scientific knowledge it would
be indefensible to impose upon the States, through the due process
of law which they must accord before depriving a person of life
or liberty, one test rather than another for determining crirainal
culpability, and thereby to displace a State’s own choice of such
a test, no matter how backward it may be in the light of the
best scientific canons. Inevitably, the legal tests for determining
the mental state on which criminal culpability is to be based are
in strong conflict in our forty-eight States. But when a
State has chosen its theory for testing culpability, it is a depriva-
tion of life without due process to send a man to his doom if he-
cannot prove beyond a reasonable doubt that the physical events
of homicide did not constitute murder because under the State’s
theory he was incapable of acting culpably.

gy

This does not preclude States from utilizing common sense
regarding mental irresponsibility for acts resulting in_homicide—
from taking for granted that most men are sane and responsible
for their acts. 'ﬁnt a man's-act is not his, because he is devoid
of that mental state which begets culpability, is so exceptional
a situation that the law has a right to devise an exceptional
proced garding it. Accordingly, States may provide various

ways for dealing with this exceptional situation
Headnote 10 by requiring, for instance, that the defense of ““in-

sanity” be specially pleaded, or that he on whose
behalf the claim of insanity is made should have the burden
of showing enough to the p and p
that normally a man knows what he is about and is therefore
responsible for what he does, or that the issue be separately tried,
or that a standing disinterested expert agency advise court and
jury, or that these and other devices be used in combination. The
laws of the forty-eight States present thg greatest diversity in re-
lieving the prosecution from' proving affirmatively that a man is
sane in the way it must prove affirmatively that the defendant
is the man who pulled the trigger or struck the blow. Such legis-
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Iauon makes no lnmad upon the basic prmclple that the State
must - prove guilt, not the ‘defendant, in and’ prove it to
the satisfaction of a’ jury beyoné a reasonable doubt.

For some unrecorded -reason, Oregon is the only one of the
forty-eight States that has made ‘inroads .upon that pnnclple by
requiring the accused to prove beyond a reasonable doubt the

absence of one of the for :the of
murder, namely, culpability for his muscular contraction. l..lke
every other State, Oregon presupposes that an insane

cannot be made to pay with his life for a homicide,though for the
public good he may o%' course be put beyond doing further harm,

circumventing such abuses. The multiform legislation prevailing
in_the different States evinces the great variety of the experimen-
tal methods open to them for dealing with the problems raised by
insanity defenses in prosecutions for murder.

To repeat the extreme reluctance with which I find a ¢onsti-
tutional barrier to any legislation is not to mouth a threadbarz
phrase. ially is deference due to the. policy of a Staie
when it deals with local crime, its repression and punishment.
There is a gulf, however narrow, between deference to local lez-
islation and complete disregard of the duty of judicial review
whlcll has fallen 1o tlns Court by virtue of the limits placed by

Unlike every other State, however, Oregon says that the accused
person’ must satisfy a jury beyond a reasonable doubt that, be-
ing incapable of committing murder, he has not committed murder.

Such .has ‘been the law of Oregon since I864 That year
the. Code of Criminal Procedure’ deﬁned murder in_ the conven-
tional way, but it also provi "When the of the act
charged as a crime is proven, and :he defence sought to be estab-
lished is the insanity of the defendant the same must be proven
beyond a reasonable doubt .. ..
pp. 441 et seq, Sectnons 502, 204. The latter section, through
various revisions, is the law of Oregon today and was applied in
the ‘conviction under review.

‘Whatever ive and i diate steps i makes
permissible for aiding the, State in establishing the ultimate issues
in a prosecution for crime, the State cannot be relieved, on a final
skowdown, from proving its’ accusation. To prove the accusation
it must prove each of the. items which in combination constitute
the offense. And it must make such proof beyond a reason-
able doubt. This duty of the State of establishing every fact
of the equation which adds up to a crime, .and of establishing
it to the satisfaction of a jury beyond ‘a reasonable doub is the
decisive difference bejween criminal culpability and civil liability.
The only  exception is that very limited class of -cases variously

d as mala prohibita .or public torts or enforcement
of  regulatory medsures. See United States v. Datterweich, 320
US 277, 88 L ed 48, 64 S Ct 134; Morissette v. United States.
342 US 246, ante, 180, 72 S Ct 240. Mllrdﬂ; is not a mn]um

* Gen Laws Or 1845-1864,

the F upon State action. This duty is
ot to be escaped, wl\atever 1 may think of mvestmg judges with
the power which the of that A involves.

BROTHERHOOD OF RAILROAD TRAINMEN.

an Unincorporated Asmcialion et al., Petitioners,

SIMON L. HOWARD, Sr. and St. Louis-San Francisco
Railway Co.

SUMMARY OF DECISION

To avoid a strike, a rallroacl entered into a collective labor
contract with a union, ly of white
which provided that train ponen should no longer do any work
as brakemen, and the effect of which was to compel the railroad
to abolish the position of “train porters,” therefore occupied by
Negroes doing all the work of brakemen, and to fill their jobs
with white men. The contracting union did not represent por-
ters, who were represented by another union of their own choos-
ing. A Negro train porter who was given notice by the railroad
brought a clau amon in a federal district court for a clecm:
d from d the jobs known as “train
porters” and from hiring white brakemen to replace the Negro
perters.
In an opinion by Black, J., six members of the Court held
that injunctive relief should be gnnted, taking the view that a
who acts by the authonty of the Raii-

Pllohibltum 1:;-‘ a l:ll:blic t:]n o:lrd the I;)b wl: J‘f
o suggest that the leg: ity by whi Oregon lmpomu
the accused the burden of proving beyond reasonable doubt

he had the mind with which to commit murder is a mere dnf-
ference in the measure of proof, is to obliterate the distinction
between civil and criminal law.

It u sug%e:ted that the jury were charged not merely in

this of Oregon law but also in va-

rious general terms, as to the duty of the State to prove every
element of the crime charged beyond a reuonable doubt, in-

.way Labor Act has the duty to refrain from using its statufarv

aining power o as to abolish the jobs of the colored work: er«
even though they are in a sep class for
poses and are, in fact, represented by another union of theu'
own choosing.

Mmron. I wnth the concurrence of Vinson, Ch. J., and
eed, J., on the that no applicable federal
law prohibited racial discrimination by private parties such as
the railroad ancl the union, and that the case involved a dispute
of a carrier as to whether the union was the

cluding in the case of first uegree murder, ' deli-
beration, malice and intent. " Be it so. Tl\e short of d!e mn—
ter is that the Oregon Sup urt d the

the ground that the Oregon statute “cast upon lhe defendant the
burden cf proving the defense of insanity beyond a.reasonable
doubt.”  State v. Leland, 190 Or 598, 638 227 Prd 785.
To suggest, as is suggu!ed by this ‘Court_but not by ths
State court, that, although the jury was compelled to act upon
this requirement, the statute does not offend the Due Process
Clause because the trial judge also indulged in a farrago of gen-
eralties to the jury about “premeditation, deliberation, malice
and intent,” is to exact gifts of subtlety that not even ju

let alone juries, rossess. See International Harvester Co. v
Kentucky, 234 _US 216, 224, 225, 58 L ed 1284, 1288, 34
S Ct 853. 'If the Due Process Clauu ‘has ‘any meaning at all,
lt .does nof permit life to be ‘put to such hazards.

‘To deny this mode -of dealmg with the abuses of - “insanity
please and with unedifying: spectacles of expert testimony, -is mot
to deprive Oregon :of the widest-possible choice of remedies for
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sentative of the train porters, a matter to be resolved by the
l‘}:'texona] Mediation Board, not by the courts. .

HEADNOTES

i /e acting under Railway Labor Act—

duty toward colorod employees in craft or class not represented

by it.

1. The Railway Labor Act imposes on a labor union acting by
authority of the statute as the ex agent of
the duty to refrain from using its bargaining power so as o abolish
the. jobs of colored porters and drive them from the railroads, even
though these porters have for many years been treated by the carriers
and the unlon as a separate class for represemtation purposes and
heve In fact been represented by another union of their own cloosing;
and such duty is violated by the negotiution by such a union of a
ccllective labor contract the effect of which is tb compel a railroad
to abolish "the position of “train portérs” theretofore occupled by
Negroes and to fill thelr jobs with white brakemen.
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Léb

pr i ‘Ietiﬁg unde
i ‘d\nylnc" ulﬁ!‘o wbrkon' jblﬁ. :

" 2:"The Raflwhy’ Laner Act prohib f agents It
from uslng their " posltlon and power to destroy’ colored workers® jobs
L ‘order. to benow thepn on white workerl

cohrto-hdoral jurlldlehon—unluwiul use of power gruntod by fodonl
m«uu.
- 3.x-Federal courts. can protect those threatened w an - unla.wrul
use of _power granted ‘by & federal act.

Labor—resort to courts for prouehon ef rights of eoloud rmlronl
employees.

.4 No exlsﬂng remedy rmrt to eourts
tqr Pprotection of. colored ullroul employees agalnst obllt«nuon of
tuelr rights \lnder the Ra.llway IAbor Act by.a bargaining a‘ent aeting
by, the a\lthorlly ot the u:t

Labor—adrinistrative remedies under Railway Labor Act.

5. No adequate administrative remedy against obliteration of the
rights of colored rallroad employees under the Railway Labor Act
TY & bargaining representative acting by the authority of the act can
be afforded by the National Rallway Adjustment or Medlation Board,
where the dlspute Involvés racial discrimination practiced against them
and the validity of ‘a colléctivé bargaining comtract, not Its raeantiig,
and does not hinge on the proper classification of these employees.

Lab ioinabl by bargai
t.hvo authorized by Ra-lway Labor Act—effect .f Norr

6. the * imposed on ‘the injunctive
powers of federal district courts by the Norris-La Guardia Aet, such a
ccurt has jurisdiction and power to issue necessary -injunctive relief
against raclal discrimindtion practiced against colored railroad em-
‘ployees by a bargaining representative acting by the authority of the
Railway Labor Act, even though they belong to a class or craft
represented by anothér union.

Labor—duties of bargaining
Labor Act.
7. Bargaining agents who enjoy the advantages of the Railway
Lebor Act’s provisions must execute their trust without lawless in-
vasions of the right of other workers.

acting under Railway

Labor—amum-on against racial discrimination by bargaining Cons-
Law—due pi den of proof as to accused’s in-

sanity.
8. A rallroad and a union acting as ba by

Atnerican Dbtisioné

indn, ‘of St:-Laotiis,* Migsour,

Samgel L. Howard, Sr.; - o
Eugquc G. Nahler, James E.. Homire;.Cornelius H

Jr., and Alvin J. Baurmm-, all of -St. Louis, Misouri, sublmmd

the. cause for respondent, St. Louis-San Francuco R,
Mr. Jushce Black. dellvered the’

Tlns case raises quuuom concerning the f courts: ta
protect Negrfo rallroacl employea from lons of thelr Jobs unde.

the railroad made with an excllmvel'y
pondent Simon Howard, a Frisco! fi: oyee for nearly
forty years, brought this action on bel\alf of hlmself ancl “othet
colored “employees similarly situated.

In summary the Negr sudi
as Tespondent constituted a group called “train porters a.lzhou h
they -actually performed all the “duties of wlme braken
the Brotherhood of: Railroad Trai
of "bralﬂemen under the- Rallway Labor Act,? hd for years
used its in ‘an- :Negre and
get-their jobs for white men wlw, ainlike colored <!!train porters,”
were or could be members of. the Bro,lmhood on Mnml\ 7 1946.
the Bro.herhood of Rallroad Trai tative
the colored “train porters” and fill their jobs with white men who,
%der the. agreement would dho less work Imt get more pay.
the B, i
action” violated the train porms rights under tl\e Railway L&-
bor Act and under the Labor Act and under the Constitution;
that the agreement was void because against public policy, pre-
judicial to the public inerest, and designed to deprive Negro
trainmen of the right to earn a livelihood because of their, race or
color. The prayers were that the court adjudge and decree that
the contract was void and unenforceable for the reaton stated;
that the Railroad be * enjomecl from discontinuing the jobs known
s Train Porters” and “from hiring white Brakemen to replacé
o displace plaintiff and other Traln Porters as planned in ac-
cordance with said agreement. .

The facts as found by the District Court, affirmed with
emphasis by the Court of Appeals substantially establish the
truth of the 1 These facts showed
that the Negro train porters had for'a great-many years served

ai llewed -

‘the Railroad with loyalty, integrity and efficiency; that “train

porters" do all work of brakemen;? that the Government ad-

the authority of the Rallway Labor Act should be permanently enjoined
from using a' collective labor contract or any other similar bargaining
cholce for ousting colored-train porters from their jobs. In fashioning
115 decree the trial court fs free to"consider what provisions are
necessary to afford these employees full' protection from future dis-
criminatory practices of the union, bearing in'mind, however, that
disputed questions of reclassification of the craft of “train porters” are
committed by the Rallway Labor Act t«fb the National Medlation Board.

[No. 458.]

l952Arg||ed and submitted April 22, 1952. Decided June 9,

On writ of Certiorari to the United States Court of Ap-
peals for the Eighth Circuit to review a judgment reversing, in
part, a judgment of the Umtecl States Dutrlct Court for the
Eastern_ District of Missouri which an y in-

ilroads during World War I had classified them
as bral(ernen and had required that they be paid just like white
byrakemen; that when the railroads went back to their owners;
they redesignated these colored brakemen as “train porters,” “left
their duties untouched,” and forced them to’ acupt wages far
below those of white “brak " who were d mem-
bers; that for more than a quarter of a century the Brotherhood
and other exclusively white rail unions had continually carried
on a program of aggressive hostility to emplovment of Negros
for train, engine and yard service; that the agreement of March
7, 1946, here under allacll provncles that tnm portcrs ‘shall no
longer do any work * ’s duties”;
that while this agreeme.nt d.d not in express “words compel dis-
charge of “train porters,” the economic unsoundness of keeping
them after transfer of their. “brakemen” functions made .com-

1 St Louis-San Francisco Rlllwﬂy Company and its s\lblldl‘l‘)‘
Francisco & Texas Rallway Compa:

junction in a suit brought by Negro porters. against a railroad nd
a labor union and stay dismissal of the cause to afford them an
opportunity to exhaust the administrative remedies of the Rail-
way Labor Act. Affirmed.

Charles R. Judge, of Washington, D. C., and Victor Pack-
December 31, 1952
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t. ny.

2 44 Stat 577, as amended, 48 Stat 1185, 45 USC' 88 151 et seq.

3 In additicn to doing all the work done by ordinary brakemen,
train porters have been required to sweep the coaches and assist
passengers to get on and off the trains. As the Court of Appeals noted,
“These alsl ping “and tasks, however, are
simply minor and incidental, occupying only, as the record shows, ap-
proximately five per cent of a train porter’s timie.” 191 F2d 442, 444.
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plete abohhon of the “train porter” group: inevitable; that fwa
doys after “the Carriers, reluctantly, and as a result of the strike
threats” signed the agreement, they notified tnm porters that
“Under this agreement we will, effecnvc Apnl 1946 dis-
continue all train

the Steele Case *‘discriminations based on race alone are. obvious-
y lrrelevam and invidious. Congress plainly did not underiake
to make such discrimi-

ations.” Steele v. Louisville & N. R. Co. supra
adnote 2 (323 US at 203, 89 L ed 183, 65 S Ct 226),

porter p
Howard, and others, were personally notlﬁed to turn in their
switch I(eys. lanterns, markers and other brakemen's equipment,
and notices of ‘job vacancies were posted to be bid in by white
brakemen only.

The District Court held that the complaint raised ques-
tions which Congress by the Railway Labor Act had made sub-
ject to the exclusive jurisdiction of the National Mediaton Board
and the National Railroad Adjustment Board. 72 Supp 695.
The Court of Appeals reversed this holding.* It held that the
agreement, as wnmued and acted upon by the Railroad, -was
an of the “train porters”
jobs, and was to this extent lllegal and unenforeeable It ther:-
fore ordered that the Railroad must keep the “train porters’ as
employees; it permitted the Railroad and the Brotherhood to
treat the contract as valid on condition that the railroad would
recognize the colored “train porters” as members of the craft .f

“brakemen” and that the Brotherhood would fairly represent
them as such. 191 F2d 442. We granted certiorari. 342
us 940 ante, 372, 72 S. Ct 551.

‘While different in some respec's, the basic pattern of racial
discrimination in this case is much the same as that we had t>
consider in Steele v. Louisville & N. R. Co. 323 US 192, 89 L
ed 173, 65 S. C: 226. In this case, as was charged in the
Steele Case, a Brotherhood acting as a b ining agent un
the Railway Labor Act has been hostile to Negro employees, has
discriminated against them, and has forced the Railroad to make
a contract which woulcl help Brotherhood members take over the
jobs of the colored “train porters.”

There is difference in the circumsiances of the two cases,
however, which it is contended requires us to deny the judicial
remedy here that was accorded in the Sieele Case. That dif-
ference is this: Steele was admittedly a locomotive fireman al-
though not a member of the Brotherhood of Locomotive Fire-
men and Engmemen which under the Railway Labor Act was
of the entire craft of fice-
men We held tha; the language of the Act imposed a duty on
the craft bargaining representative to exercise the power con-
ferred upon it in behalf of all those for whom it acts, without hos-
tile discrimination against any of them. Failure to exercise this
duty was held to give rise to a cause of action under the Act.
In this case, unlike the Steele Case, the colored employees have
for many years been treated by the carriers and the Brotherhoo:l
as a sep class for purposes and have in fact
been represented by another union of thelr own r.hooung Since
the Brotherhood has discriminated against “train porters” instead
of minority members of its own ‘“craft,” it is argued that the

Brotherhood owed no duty at all to refrain from

Headnole | using its statutory bargaining power so as to abo-

lish the jobs of the colored porters and drive them

from the railroads. We think this argument is unsound and that

;he opinion in th:oiteele Case points to a breach of statutory duty
y

As previously noted, these train porters are threatened with
loss of their jobs because they are not white and for no other
reason. The job they did hold under its old name would be abo-
lished by the agreemen:; their color alone would disqualify them
for the old job under its new name. The end result of these
transactions is not in doub:; for precisely the same reasons as in

4 One part of the District Court's order was affirmed, The Court
of Appeals held that the District Court had properly enjoined the
Raflroad from abolishing the position of “train porters” under the
notices glven, on the ground that these notices were insufficient to meet
the requirements of § 2, Seventh, and § 6 of the Rallway Labor Act.
The view we tuke makes it unnecessary for us to consider this question.
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Headnou 3 and cases tl\ere cited. CE. Shelley v. Ktenlrer.

334 US 7, 92 L ed 1161, 68" S Ct 836,
ALRth“' h'l;he Fedel;:lﬂr Act thus nrol';blts bar;au:img azenu
it authorizes from using pontlon an power to destroy co-
lored workers’ jobs in order to. them on white workers.
And courts can protect those -hreatened by such an unlawful use
of power granted by a federal act.

Here, a3 in the Steele Case, colored workers must look to a
judicial remedy to prevent the sacrifice or obliteration of their
righ's under the Act. For no adequate administrative remedy

can be afforded by the National Railway Adjust-
Feadnotc 4 meny or Mediation Board. The ‘claims here can-
Headnote 5

not “be lved by i of a b
ing agreement so as to glve jurisdiction to to the

Adjustment Board under cur holding in Slocum v. Dela-
ware. L. & W. R. Co. 339 US 239, 94 L ed 795, 70 S Ct 577.
his dispute, involves the validity of “he contract, not its meaning

Nor does the dispute hinge.on the proper craft classification of
the poriers so as to call for settlement by the ‘National Media-
tion Board under our holding in Swits nion of N. A. v.
National Mediation Board, 320 US 297, 88 L ed 61, 64 S Ct

95.  For the contenuon here wih which we is that the
racial di is .tier cooted em-
ployees are classified as “train porters,” “brakemen,” or some-

r conclusion is that the District Court has juris-
diction and power to issue necessary injunctive or-
Headnote 6 ders no withstanding the provisions of the Norris-
LaGuardia Act.’ We need add nothing to what
was said about the inapplicability of that Act in the
Steele Case and in Graham v. Brotherhood of Loc.
Firemen & Enginemen, 338 US 232, 239, 240, 94 L ed 22, 29,
70 S Ct 14.
Bargaining_agents who enjoy the advantages of the’ Rail-
way Labor Ac:’s provisions must execute their trust without law-
less invasions of the right of other workers. We
Headnote 7 agree with the Court ¢f Appeals that the District
Court had jurisdiction to protect these workers
from the racial discrimination practi against them. On de-
mand, the Distric Court should permanently enjoin tlhe
Railroad and the Brotherhood from use of the contract
or any other similar discriminatory bargaining device to oust the
train porters from their jobs. In fashioning jts decree the Dis-
trict Court is lef: free to consider what provisions are necessacy
to aford these employees full protection from future ina-
tory practices of the Brotherhood. However, in drawing its de-
cree, :he District Court must bear in mind that
Headnote 8 di tions of reclasification of the craft of
“train por'/ers are committed by tlne Rallway
Labor Act to the National Mediation Board.
Union of N. A. National Mediation Board (US) supra.

The judgment of the Court of Appeals reversing that of
the Disirict Court is affirmed, and the cause is remanded to the
Di.st!ict Court for further proceedings in accordance with this
opinion.

thing else.

I: is so ordered.

Mr. Justice Minton, with whom The Chief Justice and Mr.
Justice Reed join, dissenting.

The right of the B ¢ railroad ploy
existed before the Railway Labor Act was passed. The Act sim-
ply protects the employees when tlns ngl\t of representatwn is
exercised. If a labor i by a maj

5 47 Stat 70, 20 USC §§ 101 et seq.

herhood
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of the employees in a craft or class as bargaini reprmnww'
for that craft or class and is so. recogni: a;f! that
labor organizaiion has a duty to represent in_good falth all wor-
kers of the craft. . Steele v Loulxvnlj_e & N. R. Co. 323 US 192,
202,.89 L ed 173 5 5.-C

complamgm was a Iocomo.we ﬁreman, his_duties were wholly,
those, of .2 fireman. e Brotherhood in. that. case ‘représented
the * ﬁremens craft,” 'bu: would not admit S!ule as a member
because he was a Negro.. / the lecal representative of his
craft of firemen, the Brotherhood made-a contract with the cai-
rier that discriminated against him because of his race. This
Court held the contract mvaln:L It would have been the same
if the Broth d had d d against him on some otl-ner
giound, unrelated to race. It was the Brotherhood's duty “to
act on behalf of all the emp]oyees which, by virtue of the sta-
tute, it undertakes to represent.” Steele, supra (323 US at 199,
89 L ed 181, 65 S Ct 226). '

“In the instant case the Brotherhood has never purported o
represent the ‘irain porters. The train porters have never re-
quested that the -Brotherhood represent them. Classification of
the job of “train por:er” was establishd more than forty years
ago and has never been disputed. At that time, the principal
duties of the train porters were cleaning the cars,-assisting the pas-
sengers, and helping to load and unload baggage; only a small

art of the duties were those of brakemen, who were required to
Eave higher educatlonal quahﬁcaﬁom As early as 1921, the
tiain porters ing unit through which
they have con'muously I:argamecl with the carrier here involved;
they now have an existing contract with this carrier. A‘lhoug!l
the carriers gradually imposed ‘upon the train porters more of the
duties of brakemen until today most of their duties are these of
brakemen, they have never been classified as brakemen.

The majority does not say that the train porters are braks
men and therefore the Brotherhocod must represent ';hemL fanlv.

Ct 226. In the Steele Case, the

American Decisions

B.L.E. v. Missouri-Kansas-Texas R. Co. 320 US 323,
33‘\-336 88 L et‘] 76, 83, 64 S Ct 146" The majority avouds
the dispute in terms but embraces it in fact by saying it is pass-
ing on the validity of the contract. If this is true, it i done at
the instance of persons for whom the Brotherhood was not con-
tracting. and was under no duty’to contract. The ‘train por-
ters had a duly elected bargammg representanve, wh«:h fac: ope-
rated ‘to, exclude the B craft.
‘S/eele. supra_ (323 US at 200, 89 L ed 181, 65330 Ct 226):

R. Co. chefatlon. RED US 515,
540 81 Led 789 799 57 Ct 592.

" The majority reaches out to invalidate. the con'ract, not
because the train porters are brakemen enitled to fair represen-
tation by the Brotherhood, but because .thev are Negros who
were dlscmmnated against by tlle carrier at the behes: of the
B do not ‘hat pnvate parties such s
the carrier and the B may not on
ground ‘of race. Neither .a state governmen: nor the Federal
Government may nor the FederalGovernment may do so, but !
know of no applicable federal law. which says. tha: private par-
ties may not. That is the whole problem underlying the pro-
posed federal Fair Employment Practices Code. Of. course,
this Court by sheer power can say this case is Steele, or even lay
dewn a. code of fair employment practices. But sheer power is
not a substitute for Iegallt}' l do not have to agree with the

here tion the legality of today’s

herhood

decision.

I think there was a dispute here be.ween employees of the
corrier as io whether the Brolhexlwod was the representative of
of the train porters, and that this is a matter to be resolved by
the National Mediation Board, not the couits. I would remand
this case to :he District Court to be dismissed as nonjustificiable.

* “Nor does § 2, Second make justiclable whnt otherwise "is not.
I* provides that ‘All disputes between a carrier or carriers and its or

as was held in Steele. Whether they belong to the B
is not determinative of the latter’s duties of if 't

their Pl shall be and, if possible, decided, with all
in between and

represents the craf: of brakemen and if the train porters are

rakemen. Steele was not a member of the Brotherhood of Lo-

ccmolive Firemen and Enginemen and could not be because of

he same reason that the train porters cannot belong to

the Brotherhood of Trainmen. But Steele was a fireman, while
the train porters are not brakemen.

The Brotherhood stoutly opposes th: contention . that i: is
the representative of the train porters. For the Court so fo hold
woulcl be to fly in the face of the statute (45 USC § 152 Ninth).
and the holding of this Court in General Committes of Adjust-

30 to confer, respectively, by the carrler or carrlers and by
the employees, thereof interested in the dispute’ As we have already
pointed out, & 2, Ninth, after providing for a certification by the Me-
diatfon Board of the particular craft or class representative, states
that “the carrfer shall treat with the representative so certified as the
representative of the craft or class for the purposes of this Aet.

“Tt is clear from the legislative history of § 2, Ninth that it was
designed not only to help free the unions from the fnfluence, cvercion
and control of the carriers but also to resolve a wide range of jutisdic-
tional disputes between unions or between groups of employees. H.R.
Rep. No. 1944, supra, p. 2; Rep. No. 1065, 73a Cong. 2d Sess., p. 3.
However wide may be the range of jurisdictional disputes emibrag
within § 2, Ninth, Congress did not select the ‘courts to resolve them.”

WHEN CROSS-EXAMINATION WENT TOO FAR

THIS STORY occurred at Fort (5olllns, Colorado, perhaps 25 years
ago, and at least the principal participants have passed to another
Jurisdiction.

We were defending a very prominent citizen charged with sta-
tutory rape. The District Attorney was assisted by a very able law-
yer whom we may know as R. Immediately after the arrest, the girl in
the case had been taken to Denver, where she had been kept in a
Catholic Home until the trial.

In the course of -her she stated
that a detective had come to, her in the Home disguised as a priest and
had offered her $500.00 to change her story. This testimony came

just before closing in the evening. During the night we succeeded ‘in

inducing the priest in charge of the Home, with a couple of nuns.
to be presented in the court the next day. Having kept them out of
sight, we put the girl back on the stand and asked her If she ¢ould
identify the detective if she saw him. Upon her saying “yes,” we had
the priest step out and sald that was the man

‘The prosecution closing its case shortly after, we put the priest
on the stand. He was a brilllant man. Upon direct examination, he

said that ‘as priest he had charge of this Home, and that no other -

man could possibly. have communicated- with the- girl. He said that
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he did talk with her fully about the case. She told ‘her story and
insisted that it was true. He, of course, denied any bribe or anything
of the sort.

Of course, cross-examination for the purpose of emphasizing the
girl's affirmance of her story under the clrcunistances was somethln).
like this:

First, hé was asked as to the detalls of her story which were
repeated by counsel from her testimony. He said she had told him
that story. “Did you advice her of the serlousness of making chang:s
like this against this detendant"’ “I did sir.” “Did you call atten-
tion to the prominent ‘position of-this defendant in the communlity
as a particular reason why no false charge should be made against
him?* I aid, sh~.” All of thls in great detall, as may be ima-
gined. “How long did you talk with her?” “Perhaps an hour, sir.”
“And In spite of all of your insistence upon the gravity of her charges.
and the sin and punishment, both In' this world and the next, for false
teslllnony‘ she still irsisted she was telling the truth, did she?” “She
did, sir.” Certainly an ideal place to stop. But one more fatal question;
“Now, Father, plcase tell this jury, sir, how this ypung lady Impressed
you" “She impressed me, sir, as wise beyond her-years, a lar and
a common prostitute’ Of course, the defendant won the case.—
GEORGE CLAMMER, in DOCKET, Vol. 4 No. 36, p: 3964.
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