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WILL THE SENATE SANCTION THIS? 

A m.ost shocking coitrt case with all the trimm:ings of 
political intl'igue and persecution has recently come to 
light. In a way, it proves once again that eternal vigilance 
is not only the price of liberty, but also of the independence 
of the judiciary, an indepent!ence which in less than two 
years has been placed in ' a kind of leu,islative jeopardy. 

Had the, H OW3e of R.'eprhisentatives been a little more 
vigilant,· a little mo're coneer1ted with that independence, 
it surely. wou!,d. not have pa.ssed the innocent and inoffen
sive-looking bill (H. No. 2505) amending the Judiciary 
Act. The nieasure's hi dden ·purpose was to punish a judge 
for his temerity in refusing to yield to political pressure 
brought to bear ·upon hini by no less than a powerful po
litician. For sheer cynicis-nh the act of the lawmaker can 
ltu.rdly find a parallel in the annals of power-intrigue and 
political legi,slation. Far from, elevating him in the eye 
of the public, his motives tend to convict hfoi of deliberate 
abuse of power. . 

The facts surrounding the case are vitally interesting. 
They show that the persec-ution of the judge concerned 
stem.nied from his having heard the protest filed by former 
Cavite Gov. Dorninador Came1·ino against the alleged elec
tion of his opponent, Delfin Montano, as governor of Ca
vite. Th e ground given was fraud. The steps taken by 
the proclaimed govern01· afte1· the filing of the election 
protest forni a raipid sequence, shrewd and drarnatic in 
places. What went behind the scene is not very clear, but 
it can easily be imagined, knowing the infl1tential parties 
involved. 

In a systematic and persistent attempt to disqualif11 
or inhibit Judge Franci,sco Geroninw of the Second Branch 
of Cavite's Court of Ffrst Instance from hearing the Pro
test, Govenwr Montano filed with the Court of Appeals 
on March 23, 1957, a petition for preliminary injunction. 
Obviously, the object was to restmin the respondent judge 
f1·01n proceeding further with the hearing of the p1·otest. 
Montano charged that the judge had committed among 
other things abuse of discretion by (1) denying his pre
viou.s motions for postponements; (2) exerting efforts 
to terminate the protest as speedily as possible; (3) ac
qu.itting Camerino of arbitrary detention in a criminal case 
after the judge had been appointed to preside ove1· the 
second branch; (4) taking cognizance of the protest with
out prev-iov..s raffling. 

After due hearing, the Court of Appeals dismissed 
Montana's petition and made him pay fm· the costs. Un
deterred, Montano filed a 1notion for reconsideration, but 
as was to be expected it was promptly denied. He appeal
ed to the Supreme Court. To his disappointment, deserved, 
no doubt, the highest tribunal of the land dismissed his 
petition. Still in a fighting mood, Montano filed a second 
motion for reconsideration. A pparently offended by his un
abated persistence, the Supreme Court denied the second 
motion with the warning that the denial was final. 

Final or not, Montano displayed a strategy and tech
nique that would amaze and astound an ordinary lawyer. 
With the Court of Appeals, his original battleground, he 
again filed as in a repeat performance a petition for pre
liminary injunction, this time against Judge Geronimo and 
Camerino. His underlying purpose was the same: to in
hibit the judge. His reason was that Camerino was con
fined in Muntinglupa, ser·ving his sentence for arbitrary 
detention, the decision having meanwhile become final. 

Before the appellate court could resolve the new pe
tition, Camerino was granted absolute pardon. The Court 
of Appeals dismissed Montano's petition. Again, he ele~ 

vated his case to the Supreme Court. Seeing that the pe
tition had absolutely no meri.t, the Supreme Court dismiss
ed it. 

In the latter pm·t of last year, he again filed with the 
Supreme Court a petition for certiorari, mandatory in
junction and prohibition, with a prayer for preliminary in
junction. But, as in the earlie1· cases, the Supreme Court 
refused to give due course to the petition, dismissing the 
sanie outright. 

After that one ·would think that Governor Montano 
was entirely balked and f1'ltstrated and would desist. Not 
he. He presented an. adniinistrative case with the Sup1·eme 
Court against Judge Geronimo, charging him with bias. 
His object was the same : to enjoin the judge from pro
ceeding further with the election protest. It must have 
appeared to the Supreme Court that Montano was just 
going round and round m.uch like a perpetual motion. The 
administrative ca.se, the Court ruled, was entirely devoid 
of me1-it. · 

T he matter should have ended there, .but Congressman 
Justiniano S. Montano, father of the governor and as
sistant House majority floor leader, came t-0 the rescue. 
He introduced an amendato1·y bill aimed at exiling Judge 
Ge1·onimo to Cavite's new and ghost capital, Trece Mar
tires, the roads to which are reportedly infested with cut
tlwoats and bandits. The judges of the first and third 
branches of Cavite's courts of first instance, the Montano 
otil• provides, "shall be stationed in the City of Cavite," but 
the judne of the second branch, meaning Judge Geronimo, 
must be stationed in the City of Trece Martires, possibly 
to become the fourteenth 'martyr. 

Evidently unaware of the scheme, the House chair- . 
m.an of the committee on judiciary recommended last Feb
ruary 26 approval of the bill without amendment.. The 
House of Representatives, s?Lspecting nothing either, pass
ed the measure much in the spirit of compafierismo. When 
~he matter was finally brought to the attention of a num
ber of the 11iembers, they confessed that they had been 
caught by surprise. 

Finding himself on the spot and knowing the mer
curial temper of the bandits infesting Cavite, Judge Ge
ronimo rushed an SOS to Sen. Quintin Paredes, chairman 
of the Committee on judiciary of the Senate. "In the 
seemingly innocent-looking amendment to the Judiciary 
Act,'' he complained, "there is one cm·ious fact . . that 
instead of transferring Branch I which normally should 
be located in the Capital, it is Branch II that has been 
chosen to be transferred. Under the Judiciary Act, all 
first branches of the courts of f irst instances are in
variably located in the capitals of provinces, and it is 
indeed surprising why in Cavite it is the second branch 
that will be locatecl in the Capital which is T1·ece Mm·tires. 
l conf ess that I can find no (other) plausible explanation 
for this unprecedented innovation than ... my refusal to 
yield to the pressure which Congressman Montano attempt
ed to apply to me on behalf of his son Governor Montano, 
defendant in the electoral protest by ex-Goveror Came
rino. He wants now to banish me to a place whose con
ditions leave much to be desired. I s'ubmit that on higher 
principle of mora1s and ethics, legislation . .. should never 

(Continued next page) 

• Sec. 3. " ... The judges of the first ·and third branches of 
the Courts of First Instance of the province of Cavite and the 
cities of Trece Martires, Cavite and Tagaytay shall be stat ioned 
in the City of Cavite, and the judge of the. second branch, in the 
city of Trece Martires." 
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THE NEED OF THE DAY IS NOT SO MUCH FOR REVISION OF OUR 
CONSTITUTION AS FOR ITS IMPLEMENTATION, ESPECIALLY 

THROUGH THE PROCESS OF EDUCATION* 
By HON. MANUEL LIM: 

Secretary of Educati<m. 

As I extend to the P hilippine Lawyers' Association my ap
preciation for the opportunity to participate on this celebration of 
the Twenty-fourth Anniversary of this Constitution Day, may I 
also congratulate all of you for your faithfully sustained program 
of holding this annual event, and thereby helping keep alive 
among our people, the consciousness of their living under the rulo 
of law. And the matter of keeping. that consciousness fresh and 
vigorous is by no means easy since in the lives of men, as well as 
in the Jives of nations, the law of nature inevitably projects jt,. 

self, and neither is such consciousness a trifling matter, for as 
someone has aptly said, "Law is nothing unless close behind it 
stsnds a warm, living public opinion." (Wendell Phillips) 

May I likewise hasten to extend my greetings to the fortunate 
surviving delegates to the Cl)nstitutional Convention - whether 
they are with us at this occasion or are elsewhere in their chosen 
fields of activity and enterprise. One is naturally tempted to 
reminisce on the incidents, tribufations and hard work endured 
for almost one year required to complete our work, during which 
time the delegates, true to their mission, labored, mornings, after
noons, and evenings, with a per diem insufficient to meet their 
lodging expenses. But this is not for this occasion. It should 
be refreshing, however, to recall at this moment what our fello\v
delegate, Dr. Jose l\f. Aruego, in his books on the Philippine 
Constitution, has w1itten about these delegates that with tho 
exception of four who had already passed then their i;eveI!tieth 
birthday and sixteen who were still below thirty years, they were 
middle-aged men, ranging in ages from thirty-five to fifty, and 
that because of this fortunately-elected congregation, let alone fhe 
fa.ct that they had had ample experience in public and private 
affairs, in law aud· legislation, in labor and industry, in education 

• Speech delivered in connection 'With the celebration of Constitu
tion Day by the Philippine Lawyers Association, February 8, 
1959, at the Winter Garden, Manila Hotel. 

IVJLL THE SENATE. 

be used to gratify directly or indirectly any personal re
venge or ill-wilL On this score, mo1·e than personal risks 
to which my p1·oposed transfer will expose me, I beg leave 
to 1·egister m.y vigorous prntest again.st this proposed bill." 

The question. now is : Will the Senate permit that so 
vile and afrocious an outrage on the judiciary be com
mitted? And what 1vill the House say when it learns that 
it has been - shall we say? - duped, used as a con
venient if unwitting tool in the fight between the Mon
tanos and the judg,e? 

As to the merits o I the bill, it may be said that there 
is no need of stationing one judge in the town of Trece 
Martires. The pi·ovincial capitol at Trece Martires lies 
amidst a vi1·t:ually uninhabited area. Its only access is a 
secluded and desolate 6-kilometer stretch of dfrt road -
an ideal place for ambush in a locality where ambushes 
are not uncomnwn. No responsible transportation com
pany has found it wise, because of the few houses along 
the way, to commit several buses on the route. Transport 
facilities are few. And while Trece Martires has a po
pul.ation of 2,000 only, including the people of its barrios, 
Cavite City has a population of 40,000, according to the 
census. All these considerations make it patent that the 
three branches of the Court of First Instanpe of Cavite 
must rnmain stationed at Cavite City. 

and religion, in science and agriculture, they brought to the Con
vention a truly wide range of views and a veritable wealth of 
talent and devotion which could not but bespeak the successful 
completion of their task. It is riot to indulge in ahy act of self
glorification - since you know· it ;as my distinction and honor, 
along with Salvador Araneta and the late Gregorio Perfecto and 
Rafael Palma, to represent Manila in that Convention - but simply 
to express a frnnk natural fe("!ling, that I say now that the dele
gates to the Constitutional Convention, by their work, which has 
resulted in a law that "is the reflection of the manners of the 
nation" (De Tocqueville), "the embodiment of the moral sentiment 
of the people" (Blackstone), deserve well and fully of our memory 
and respect. Of the people's gratitude to these framers of our 
Constitution, let it not be said "that it is a virtue most deified and 
yet most deserted; that "it is the ornament of rhetoric and the 
libel of practical life." 

Man is not perfect, and none of his works is. Providence is 
perhaps kinder to us this way because then we can pursue a gallant 
and stirring - not a dull and stultifying - life dedicated to 
the continua\ search for improvement or advancement, not to say 
for perfection. Indeed, the striving for the ideal, since it usual
ly, if not always, involves a fonvard act, is in itself an exper
ience devoutly to be desired, even if we know that the goal, in 
most things n.t least, is unattainable. A constitution, therefore, 
is and must be subjeet to necessary changes. 

Now, us every lawyer knows, constitutions may be amended 
formally in any of the we.ya authorized by the Constitution itself. 
Of course, they can be modified and expanded informally, and the , 
informal methods consist, acco1•ding to Willoughby (a!! quoted 
again by Malcolm and Laurel), " not only in the constantly changing 
construction placed upon the power of government through de~ 

cisions of our courts, but in the development of political institu~ 
tions and practices which profoundly modify our system of gov-

MAIN ROADS LEADING TO TRECE MARTIRES 
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ernment in its actual operation." Them, too, there is such a thing 
as "constitutional expansion by statutory el:lboration," or by the 
process known as judicial s tatesmanship. 

'rhus there should be no question that, where the necessity 
thl!refor arise;;, we might with reason consider amendments to 
our Constitution. But we have to be thoroughly certain this 
time that there is such necessity. Man, as I have some moments 
ago said, is not perfect, but then he has his excellencies, and 
among them, as the sages will tell us, is that he can conceive of 
wisdom, or form an idea of maturity, far beyond the range of 
his actual deeds and experiences. This is to say, insofar as our 
Constitution is concerned, that its framers, men of talent, trnin
ing, and experience that they were, saw well into the foreseeable 
future and, in their own light and conscience, provided the neces
sary safegu:lrds against its piLfalls. 

And so tofay, dep:nting from tile practice of proposing all 
possible amendments to the Constitution, a practice that seems 
to h:lve become the pastime of almost anybody, not only of men 
engaged actively in the art of politics and statesmanship, but 
also of others who are obsessed with the desire to interpret the 
Constitution in their own way, I should like to invite tho loaders 
of our country and the rest of its intelligentsia, not to say ou1· 
people as a whole, to re-read our Constitution, to re-study its 
provisions, to recall its background, and in so doing gather fronl 
that document many an inspiration and idea that can lead to tho 
solution of the pressing problems of our day and hour. It is 
not at all unlikely that the more thoroughly we re-examine the 
Constitution, tho greater will be cur understanding of its int<ind
mcnt and our appr~iation of its connotative or applicative power. 

It is said that history repeats itself. Since the dawn of 
time one nation a.ft.er another has gone through fire and fury in 
their search for what they believed was the ultimate and op
timum in their national destiny. Hardly any country has escaped 
from this experience - not England, for instance, not even the 
United St.ates of Am;:irica. In the recent past both Asia and 
Africa have furnished examples of such a crisis - some of them 
called silent revolutions, but revolutions nonetheless. And even 
today a country in the Caribbean Sea in the Western Hemisphern 
hugs the headlines .of the world's newspapers because of happen
ings that are an aftermath of a two-year revolution. 

We in the Philippines nU\y look upon these political up
heavals with something of a supreme complaccnc)·. We may shrug 
our shoulders, shake our heads, and in self-confidence - or per
haps in self-conceit - declare, "That will never happen in this 
peaceful land of ours." Would to God that this be true! But 
even as we had that faith, it would not do, in the f11shion of 
ostriches, to bury our heads in the s.o.nd nnd ignore the causes or 
dismiss the circumstances, which brought a~ut such. great events. 
Ete;. nal vigilance has always been the bedrock of liberty. 

Now if we analyze the underlying re.o.scns of all these revolu
tions, we s'hall find that their bas!s lies mainly in the dis::wtent 
of the people over their social milieu. The revolution may have 
its politicai undertones' or overtones and, as in the case of Hun~ 
gary, may be compounded with hatred for a brutal foreign in
truder, but its causes are essentially the social dislocations re
sulting from the failures of governments to adopt the nccessar~· 

measures to promote the genC!ral welfare or to enforce the proper 
remedies against evils that tend to vitiate or nullify such wel
fare. And these failures of governments are gC!l1erally not the 
fault cf Jaw - not the fault of the conunon law and much less 
of the fundamental iaw - but of the men who, entrusted with 
its compliance or its enforcement and with a false cloak of mis
guided authority, with abuse and misuse of that authority, wit
tingly or unwittingly or rather for selfish motivC!s, have chosen 
t.o ignore the .binding force of om· constitutional mandates. 

Insofar as our country is concerned, we know the obstacles 
and difficulties of what our President himself has called "a try
ing situation." There is the lack of dollars and the continual 
depletion or diminution of om· international reserves. There is 
the lack of funds with which to import raw materials indispensable 
to our existing and expanding industries. And there is the lack 

of initiative as well as capital - especially capital drawn from 
the people's savings - with which to start new industrial or 
ccmmel'cial enterprises. And then, there are tbc problems of 
non-employment, under-employment and juvenile delinquency am! 
other social ailments. To quote the President again as regards 
"the present predicament , "the need for fiscal and economic 
stabilization is urgent." 

As most everybody knows, a number of reasons have been 
advanced for this rather precarious financial and economic situa
tion, among those reasons bcin~: 

1. The inadequacy of our technical know·how, in the 
applied sciences and in tho industries. I ll other words, there 
has been a deficiency somewhere in our educationaf system, 
perhaps a misdirection that we have not been able to regulate 
or right, a gap that we have not so far amply filled. 

2. The tendency of some of our businessmen to ask for 
unjust!ficd tnx exemptions or present claims for priority dollar 
allocat'.ons which they know a re inegular, to engage in SUl'· 

l'eptitious trade through circumvention of the barter or no
dollar importation laws, to resort to the illegal export and 
impoit practices of overp1•'cing or underpricing, or to evade 
the payment of just duties and other tax levies, through 
under-declarations 01· shart-wcighing. In other words, there 
has been a deterioration - nay a tremendous deterioration, 
if not actual bankruptcy, - in out· sense of values, _both 
moral and patriotic. 

Did the framers of our Constitution foresee all such eventuali
ties? If so, did they adopt the requisite provisions to forestall 
them? What arc these provisions? 

Whel'c the root cause of "this trying situation" is, as I have 
i;aid, lack of technical know-how necessary for the 'development of 
our economy, what does our Constitution say? Right in its Pream
ble, our fundamental law promulgates that its purpose is to esta
blish a govemmcnt that, among other things, "Shall conserve and 
develop the patrimony of the nation." The Constitution solemn
ly declares that "the Government shall establish and maintain a 
complete and adequate system of public education .. (that) shall 
aim to develop moral character, personal discipline, civic con
science, and vocational efficiency, and to teach the duties of 
citizenship .. . " (and that shall offer) "optional religious instruc
t!on . . . as now authorized by Jaw" (from Saction 5, Article XIV 
also) . It adds that "the State shall promote scientific research 
and invention" and "shall create scholrtrships in ... science 
for especially gifted citizens" (from Sections 4 and 5, Article 
XIV, General Provisions). But, it warns that "the natural right 
and duty of parents in the reai;ng of the youth for civic effi
ciency should receive the aid and suppo1t of the Government" 
(Section 4, Article II, Declaration of Principles) . 

Again, where the primary reason lies, as I have also said, 
in the deterioration of our sense of moral values as evidenced by 
lhe irre~ular, unlawful, or unethical practices resorted to, in 
some cases on a scandalously mammoth scale, by quite a number 
of our traders and industr ialists, with the culpable toloranc~ and 
corrupt conspiration of a disgraceful, and I hope, small sector of 
d;shonest public officials, we cv.n go back to the self-same Consti
tutional provisions I have iust cited for stimulation, direction, 
and guidance. As good and 1iatriotic citizens, let us extend our 
unqudificd and firm a id in the sustained efforts of our Govern
ment in repressing and suppressing them in accordance with the 
domocratic processes established in our Constitution. 

For tho present generation, and the generations to come, cduca· 
tion is the only cure for many of the diseases which the modern 
wol'ld has engendered - or, as Aristotle would express it, "all 
who have meditated on the art of governing mankind have been 
ccnvinced that the faith of empires depends on the education of 
youth." The framers of our Constitution were well aware of th's fact, 
and therefore they made it a basic principle, through the provi
~ions which, in part or in full, I have alrc'arly _guotcd, that the 
State is in duty bound to provide, to Promote, and encourage edu
cation in every possible way. 

Exactly what is the mc:'.lning of this? Although the Consti-
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tut.ion (Section 5, Article XIV) s tates that "the Government shall 
estnbli:o;h nnd maintnin a complete and adequate system of public 
education, and shall provide at least free public primary instruc· 
tion . .. " (let me 1·epeat, free public primary instruction) , it was 
obvious from the discussions on this matter in the Constitutional 
Convention - if not from the letter and spirit of this very section 
of the Constitution itself - that regardless of any express com· 
mitment, it was the intent of the framers of the Constitution to 
make it incumbent upon the Government to maintain an uninter· 
rupted line in our system of education, from the elementnry grades 
through the secondary year s to co1lege. Let me recall, in this 
connection, what Delegate Aruego in his book "The Fra.ming of 
the Philippi1ic Constit1ttio1i, said by way of explaining the r easons 
which impelled cer tain delegates (Osias, Sobrepeiia, Benitez), who 
were members cf the Committee on Public Instruction of the 
Convention, to recommend the establishmen t by the state of a 
complete and adequate system of public education: 

"They pointed out that it was the duty C>f the state to 
its citizens to maintain not onl)' a system of elementary and 
secondar y public education but also at least the nucleus for 
a university which would set up standards to be foUowed by 
similar institutions of learning under private auspices; that 
each generation should be left to define for itself what it. 
considered complete and adequate for its particular needs, 
demands, and interests; that, although the state would be 
definitely committed to the policy of g iving free elementary 
education, there was no such commitment with respect t o 
education in the higher levels. Whether or not this should also 
be given free would depend upon the financial ability of the 
State from time to time." 

But partly if not mainly because many delegates believed it 
would be too expensive for the State to maintain an educational 
system embracing all levels, the amendment containing the above-
mentioned recommendation, when put to a vcte, was defeated. But 
let me quote from Delcg::ite A ru ego again: 

"On January 25, 1935, Delegate Manuel Lim presented 
a motion for Ure reconsideration of the defeated Osias·M:J.ra· 
ma1 a amendment which motion was to be considered the fol· 
lowing evening. 

"Befo1·e the next session, many delegates, most of whom 
were alumni of the University of the Philippines, worked hard 
to secure a favorable reconsideration of the Osias-J\kramara 
amendment in order to guar:rntec tho existence of the 1nstitu
tion. Before voting time, t he)· had secured enough votes to 
a ssure the approval of the amf'ndment. When it wa.s JJUt to 
a vote, the motion for reconsideration was then subsequently 
approved by 49 votes against 39 negative votes." 

I t is not without rhyme or rea.son th:it we say the Govern· 
ment should maintain what I have said is an uninterrupted lino 
in our system of ed4cation. God willed that I should im1lie· 
111ent a constitutional principle 1 helped to be adopt~d, and 
with the help of Dh•ine Providence, under whose protection wo 
cor.fidcd our ConstitutiC"n, I shall see to it that the provision is 
carried to its best results. For what kind of system would it be, 
to use a figu re of speech, where the base of the pyramid - the 
primary schools - and the apex - the state university and other 
~tate colleges - provide free public instruction and its other 
strata or parts - the intermediate a nd secondary schools - do 
not or hardly do so. That would be illogical and would not be 
in keeping with the concept, recognized in many modern constitu
tions, that it is the duty of the state to advance the cause and 
gospel of education in every conceivable way inasmuch as educa
tion is basic to the understanding and preservation of the rights 
and liberties of a people. For a time the question of financial 
su pport may deter us in the full implementation of this concept, 
but the concept should be there - within clear focus - reachable, 
unerring, lasting. 

Precisely because publiC education in the Philippines is the 
c:.;astitutiona\ duty of the government, it devol\'es upon the law· 
making branch of that government to provide such education, :it 

least within its financial limitations. Constitutional authorities 
arc agreed that the establishment as well as cont rol of t he public 
schools is intr·nsically an exc1·cisc of legislat ive functions "not 
only bec:iuse t he education of the youth is a matter of gr eat 
public utility, but also and chiefly, because it is one of the g:rcat 
public necessities for the protection and welfare of the state it
self." ( Bissel v. Davison (1894) 65 Conn. 183, 32 Atl. 348, as 
quoted by Malcolm and Laurel in Philippine Co11stitutio11al Law). 
Thus - and this time let me quote from a series of articles bear· 
ing on the basic principles of Philippine education as embodied 
in the Constitution, by Mario G. RamC>S, published l n the Grade 
Schools - "The Constitution of the Philippines is, in the main, 
the legal basis of education in this countr y. For public elemen¥ 
tary education, the legal ba.sis is the Educational Act of 1040, in· 
eluding of cour se its amendments. The lega l basis of pr ivate cdu· 
cation is Commonwealth Act No. 180, along with its amendments 
and SUJ>plcmentary laws. The University of the Philippines was 
authorized by Act No. 1870. 

It is again in line with this legislative prerogative that the 
Second Cong:rcss of the Philippines, on l\Iay 10. Hl50, during its 
First Session, a dopted Concurrent Resolution No. 8, declaring 
patent the desire of the Senate and the House of Representatives 
th:it, in pursuance and implementation of the fundamental aims 
of education as expressed in Section 5, Article XIV of the Consti· 
tut\on, all schools and other educative airencies of the country 
shall consider it their duty "to teach F ilipino Citizens: 

" 1 . To li\•e a morn! life guirlcd by faith in God and 
love for fellowmen; 

';2. To love and serve the Republic of the Philippines 
willingly !Jerforming civic duties, intelligently exercising in· 
dividual and coJlective right s, :ind faithfully pracfo~ing the 
ideals of democracy that should be preserved at any cost ; 

"3. To be able to read and listen understandingly, talk 
and write intelligently, and think and act wisely in solving 
the problems of daily life; 

"4. To be efficient in earning an honest living and 
thereby contribute through p;·oductive labor and wise use and 
conservation of the Nation's resoU!'ccs to the economic well· 
being of the Philip;>incs : 

"5. To maintain family unity, l ive a happy home life, 
and disch:irge efficiently 1·csponsibilities of the home; 

"C. '" To carry on healthful living in a wholesome en· 
vironmcnt so as to be physically stron~~ and mental!)' fit to 
meet the 1·ec1uircmcnts of a useful life ; 

"7. To make wise use of leisure time tor self·improve· 
mcnt nnd fer the service of tl1c community; 

"8 . To appreciate the arts and letters and to attain self
fulfillment by eni-iching them with thcit· own contributions ; 
to apply ~cience and add to the universal fund of knowledge 
so that life may be made r ich and abundant ; 

"9. 'l'o carry on the Filipino way of life, retaining the 
priceless he1·it:ige in ou:r basic culture, especially the ethical 
virtues, while using to advantage the valuable experiences of 
the human race; and 

"10. To understand other countries, develop goodwill towurd 
their peoples, and proffiote the cause of wol'id 1icace and 
secur ity, and the ide:ll of world brotherhood." 
As a guide we have President Quezon's Executive Order No. 

217 issued on August 19, 1939, prescribing a Code of Citizenship 
and Ethics to be taught in all schools in the Philippines, with 
which code I am sure we are all famlliar. 

The Board of National Education on November G, 1956, p ro
mulgated the fundamental objectives of education, to wit: 

"I . To inculcate moral and spiritual values lnP=-pired 
by an abiding faith in Goel; 

"II. To develop an enlightened, patriotic, useful and up· 
rig-ht citizenry in a democratic society; 

"III. To instill habi t.o; of industl'y and thrift, and to 
prepare individuals to contribute to the economic de\·elopmcnt 
and wise conservation of the Kation·s- ri.:itural resources: 
"IV. To maintain family solidai·iiy, t o improve community 
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life, to perpetuate all thnt is desirable in our national heritage, 
and to ser ve the cause of world peace; 

"V. To promote the sciences, ai·ts and letters for the en
richment of life and the recognition of the "dignity of th~ 
human person." 

These are the principles, to which in the course of our work -
in our case in the Department of Education as mentors of our 
youth - when doubts harass us or confusion impedes our march, 
we can always refer for reflection. Indeed, we shall fil1d it often 
necessary to return, as it were, to t he fundamentals, if only to let 
us keep our bearing and better enable us "to distinguish between 
the enduring values of life and the distempers of immediate dif
ficulties." Of course, in this com1ection, we should not forget what 
Confucius said ; that he who merely knows right princip les is not 
equal to him who loves them - and, I may add, to one who makes 
thenr the springs of his actions. 

This brings me back to the two factors which I said somewhere 
at the start of this speech lie at the root of mnny of the problems 
in our present social order, namelr, the inadequacy in our techni
cal orientation and preparation, 'and the deterioration in out sense 
of moral Yalues. The Department of Education is all too keenly 
aware of these facts, and it is to indulge in a ttiusm for me to 
say that it is exerting e\'ery effort to help meet and grapple with 
them. -

About the first factor or point, I may limit myseli at the mo
ment to saying that we ha\'e l'e-examincd our educational program 
the better to know its deficiencies and, accordingly, match these 
vrith its strengths; have introduced in it certain changes, among 
them a system of guidance and counselli11g. so ns to make it pos
sible for the schools to discover early enough the innate interests, 
the inherent. traits, the latent capabilities, of our youth in school; 
and have so shaped up, so to speak, its curriculum offerings as 
to give to mathemntics and science the importance which they so 
richly deserve. By way of footnote to what we have said is the 
emphasis we are now giving to mathematics and science in our 
schools, let me quote again from Mario G. Ramos, in another of 
his art.ides on the basic principles of Philippine education as Cm
bodied in our Constitution: "Very recently Education Secretary 
Manuel Lim created a scholarship committee of the Department of 
Education that would manage and arrange proper dissemination of 
information on scholarships, f e!low·ships. or travel grants offered 
by or to the Education Department." 

As regards thE' second point - that which has to do with the 
deterioration in our sense of moral values - the Department of 
Education, through i ts public and private schools, has been equal
ly conscious and assertive. M01e than ever before, if I may say 
so, it has torn the matter of citizenship training apart from its 
context in dull books and given it an application at once vibrant 
and consistent with the stern realities of living. T hrough cur
ricular, co-curricular, or extra-curricular offerings, it has brought 
to the fore, in greater degree than ever, the practical corollaries 
of that training - ~uch as, for instance, genuine appreciation 
of the need for taxes or sincere readiness to pay them. l\Iore 
than this, through the full implementation that it has accorded to 
the Constitut!onal mandate on optional religious instruction, the 
Department has made it palpable to our youth in school - again 
more than theretofore - that it is the duty of youth, net only as 
a gesture of u nderstandable self-interest but even more so as a 
measure of their intiinsic good ness, to help preserve and to help 
<:nlarge what Huxley has called "that organization of society, 
created out of the toil and blcod cf long generations before (our) 
time," without which, to quote him freely again, "(we) should 
probably have had nothing but a flint axe and an indifferent hut 
to C:'.l.l! (our) own; and even those would be (ours) only so long 
as no stronger savage came (our) "ay." 

In short, through administrative orders, directives, citculars, 
memoranda , follow-ups, and reminders, as well as speeches an" 
C'onferences, we hnve introduced new concepts and methods to fill 
existing vacuums, improved fo.ulty ot· insufficient approaches to 
educo.tional problems, and corrected practices and measures that 
in some way or another were not conducive 01· were ineffective to 

develop morn! character, per sonal discipline, c i\•ic conscience, and 
voc::itional efficiency, and to teach the duties of citizenship" or 
to implement adequately the legally authorized "optional religious 
in:-.truction." Among many others, we have ruled again~t mass 
1>romot:on; reviewed the cr iteria for the efficiency rntings of 
tcache;·s; opened new avenues and created incentives for their 
academic improvement, either by in-service t raining or i·egular 
study in graduate courses; enforced strictly the civil service 
rules, supplemented by competiti\'e examinations where eligibles 
arc unavailable; applied without a,ny favor and discrimination 
and free from any pressure or influence, acceplcd and sound rules 
that we p romulgated to strengthen the seniority and merit system, 
1>a1ticularly in cases of promotions; required t he highest standard 
of morality and integrity among teachers; took protective n1ea
sures to snfeguard their health and welfare; guaranteed the tenure 
in office to those teachers who arc efficient a nd devoted to their 
duties; nnd appealed to them time and again to the extent of 
being J'epctitious, to be loyal, efficient, and faithful to their mis
sionary work, established a unified and cootdinated program of 
physical education, that will keep ouL· students healthy, vigorous, 
and in trim and eventually qualify those gifted in all f ields of 
athletic competition, in vihich wo have been lagging behind; re
establish a separate subject on good manner s and proper con
duct, at elementary and. secondary levels; and in genernl, up
grade the methods of instruction, both in academic, vocational, 
and professional courses. 

Where the Department was hamstrung by legal opinions and 
barriers, we have p r oposed a number of well-st udied, discussed 
and considered constructive legislation, such as a School Founda
tion Program to stabilize t he f inancing of the opcrntion of our 
schools and to attract the local governments to participate and 
cooperate in this magnificent common labor for education; an 
Education Building T rust Fund, as well as a Vocational Equip
ment Trust Fund, both to be funded from the Japanese Reparations 
prccceds, that may be made availnble immediately through finan· 
cial loans secured by the annuities accruing thereto for the next 
twenty ycat·s from said Reparations proceeds; the nationalization 
of the Medical and Dental Services, that will tend to the educa· 
lion and prcse1-vation of the health of our 5,000,000 school popula 
tion, - the source of our manp<>wer of tomorrow; adoption of u 

leather certification system that will require a uniform examina· 
l ion us a prerequisite for the practice of the teaching profession, 
both in public and pr ivate schools, up lo secondary level; to obtain 
further and hi;rher pay for teachers in science, mnthematics, and 
in guidance and counselling; to secure more adequate appro
priations for the improved supervision of our schools, hflth public 
and private; to limit the distributable profits of educational cor· 
porations or associai.ions to 12';0 , annually, investing the i·est in 
the physical improvement of the schools and their facilities or 
in valuable iesearch 1>rojects; to require entrance or qualification 
examinations from Grade IV to Grade V, and from Grade VI 
or VII to high schcol, as well as from high school to colleziate, 
to avoid useless waste of public funds; to establish and promote 
mol"C scholarships in science and mathematics; to strengthen and 
give more emphasis on the teaching and propagation of our na
tional language, the F ilipino; to strengthen and vitalize with 
adequate equipment, tools, a'nd instl1Jctors our vocational courses, 
attuned to local conditions of industry a nd trade; to improve 
and modernize the textbooks used in our schools; to purchase 
and operate bookmobiles that will r each remotest barrios ; to use 
the radio as a media for general educational 1i1·ogrnm; to regulate 
promote, encourag-e, and revitalize our Jagging home industries 
th1u improved methods suppor ted by an adequate appropriation; 
and other related legislation that may establish a better and 
fruitful system of education, leading to the solution of our alarm
ing and difficult problem of unemvloyment or under-employment. 

Nor is it only the youth in school whom we have encompassed 
in our p rogram of citizenship trnining. A w1·itcr - Bernard 
Iddings Bell, in Crisis in Education; A Challenge to Complaccncy
once said that, and I quote, "ours is the century of the uneducated 

(Co11ti11uecl on page 88)' 
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LABOR UNDER THE CONSTITUTION* 
By JUSTfCE JUAN L. LANTING 

Associate Justice of tltc Co1trt of r1ppeais 

The Philippine Constitution was adopted twenty-four years 
ago. Inspired undoubtedly by the experience of older and moro 
advanced countries and induced by the increasing public dam.and 
for the improvement of tho lot of the common masses, especially 
the workers, the Constitutional Convention included some pro. 
visions in our organic law intended to further the cause of so
cial justice. The key provision is found in Section 5, Article 2, 
which says that "tlm promotion of soo'nl justice to insure the 
well-being and economic security of all tho people should be tho 
concern of the State". Then in Section 6 of Article 13, we find 
this provision: "The State shall afford protection to labor, espe
cially to working women and minors, and shall regulate the rela
tions between landowner and tenant, and between labor nnd cilpital 
in industry and in agriculture. The State may p1ovidc for com
pulsory arbitration". 

There are other provisions in the Constitution which may 
be regarded also as promotive of social justice. They are in 
the Bill of Rights, which among other things, command: (1) 
that no person shall be deprived of life, liberty or property with
cut due process of law, nor shall any person be denied the equal 
protection of the laws; (2) that the right to fo1m, associations· or 
societies for purposes not contrary to law shall not be abridged; 

. (3) that no law shall be passed abridging the freedom of spcecb 
or of the press, or the right of the people peaceably to assemble 
and petition the Government for redress of g rievances ; (4) that 
no involuntary servitude in any form shall exist except as a 
punishment for crime whereof the party shall have been duly con
victed; and (5) that free access to the courts shall not be denied 
to any person by reason of poverty. 

While the provisions of the Bill of Rights are applicable to 
all, they benefit most the small man, the com'mon tao. Take, for 
example, the freedom of association and the freedom of speech. 
Without these freedoms, wor kers may not establish or join labor 
organizations of their own choosing; neither may they declare 
!\trikes and picket to secure such concessions as may be necessary 
to improve their working and living conditions. 

The 1·eahn of labor is narrower in scope than the realm of 
social justice which extends to almost all situations affecting the 
rights and interests of the ha ndicapped a nd the underprivileged. 
Thus, the principle of social justiC'e has been invoked even in those 
cases concerning the expropriation of large landed estates for 
resale on easy terms to the homeless or landless. Most often, 
however, when one speaks of socia! justice he means protection 
of labor . It is been.use it is in the field of labor that the prin
c2ple finds the most appropriate and fullest application. It is 
in relation to labor th:it I shall discuss sccial just ice. 

The most comprehens ive definition of social justice as found 
in our jurisprudence is that made by Mr. Justice Laurel. Ac
cording to him, "social justice is the huma.nization of laws and 
the equalization of social and economic forces by t he State so 
that just.ice in its rational and objectively secular conception may 
at least be approximated. Social justice is not social equality, 
because social inequality will always exist as long a s social re
lations depend on personal or subjective proclivities. I t is not 
legal equality, because legal equality is a relative term based on 
personal or natural incapacity or sex. Social. justice means the 
promot;on of the welfare of all the people, the adoption by the 
Government of measures calculated to insure economic stability 
of all the component elements of society, through the maintenance 
of a proper economic and social equilibrium in the inter-rela
tions of the members of the community, constitutionally, through 
'lie adoption of measuTes legally j ustifiable, or extra-constitution-

• Address delivered at the Francisco College in connection with 
the celebration of Constitution Day, February 7, 1959. 

a lly, through the exercise of powers underlying the existence of 
all governments on the time-honored principle of salus populi e8t 
suprema. lex. 

"Social justice thereforo must be founded on the recognition 
of the necessity of interdependence among divers and diverse 
units of a society and of the protection that should be equally 
c.nd evenly extended t.o all groups as a combined force in our 
social and economic liie, consistent with the fundamental and 
paramount objective of the state of promoting the health, comfort, 
and quiet of all per sons, and of bringing about the greatest good 
to the greatest number. 

"The promotion of social just ice, ho\•:evcr, is to be achieved 
not through a mistaken sympathy towards a11y g iven g roup." 

Social justice is a notion, a sentiment, a concept or an idea: 
it is even a virtue. It ;s a notion, a sentiment, a concept or an 
idea which may be trnns!ated into a legislative enactment, judicial 
pronouncement or a governmental policy. It is the law-making 
body which , of all govcrninent instmmentalities, has the broadest 
power and opportunity t.o advance the cause of social j ustice 
because the exercise of its legislative function is subject only to 
the limit ations in the Constitution, and together with the Execu
tive Power, it also sets the government policy on this matter, 
subject to the same limitations. The Executive Power, to "' 
small extent, may restrict. or liberalize the application and enforce
ment of the laws passed by the legislature but it can do no more 
th:in carry out the legislative will. The judiciary cannot transcend 
the letter and spirit of a leg is lative enactment and its discretion 
is necessarily limited by the rules of statutory construction. 

The declaration of social justice principle and the mandate 
for the p rotC>ction of labor are intended as a guide for the three 
departments of the government, although the primary respon
sibility for their observance rests with the legislature. Thus, any 
definition of social justice which relates it exclusively to law
making or to law enforcement and execution or to the judicial 
:;pherc of interpretation and application will be inadequate. I n 
its generic sense, the phrase "social justice" means that sentimen t 
which :m imates a man a s a member of society to promote the com
mon gl'IOd and primarily to help those that are less fortunate than 
he in a manner consistent with the inv iolable r,'ghts of others. 

According to a decision of the Court of Appeals, social justice 
is intended to a.meliorate the hardships of persons actin3' within 
the law. That is a f airly correct statement of the limitations of 
the application of social justice in the face of an existing statute. 
Stated d ifforently, the benefits of social justice should be extended 
in cases where it can be done without violating any existing 
legal provision, and that should be so because social justice is 
net intended to oppress any person or group of persons. !\lost 
frequently when this magic term is invoked, it conflicts with 
ind ividual liberty or property right both of which are al~o pro
tected by the fundamental lnw. Other things being equal, how
c,·cr, p1·opcrty right must y ield to tho right to live. This prin
ciple expresses an ideal which libcral.-ininded men everywhere 
a re st riving io reach but which under our legal system cannot 
be fully achieved. The reason is that property right, the same 
as individual liberty, is protected and guaranteed by our Constitu
t ion. The same is true with the freedom of contract. Bnt p r o
perty r ight and the liberty of t he individual, including~ his freedom 
to enter into any contract, can be curtailed to some extent by 
the State in the exercise of its paramount police power. T his 
paramount right of the State has been invoked and generally 
allowed to prevail in cases where employers . have refused to give 
r easonable concessions to workers on the pretext that the grant
ing of such concessions would be t!lntamount to dep1·ivation of 
liberty or property or both without due prpcess of law. Police 
poncr has been the justification for the outlawing of onerous, 
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and sometimes inhuman, contracts and ngrccments entered into by 
workers with their employers under the compulsion of economic 
necessity. There have been numerous instances where workers 
were made to agree to inhuman and unjust conditions and terms 
of employment because they have to eam a livelihood for them
selves and their families. They have no choice. In legnl con· 
tcmplation, both employers nnd workers have freedom of contract, 
but, as J\Ir. Justice Holmes declared, this freedom is not ab· 
solute and can be restrained in the public interest because thero 
is no equality of positions between the contracting parties, the 
economic advantage of the employers being n. deterrent and a 
restriction upon the freedom of the workers. This point was also 
well stressed by Mr. Justice Brandeis who, like Holmes, is well 
known and admired for his liberal and lucid thinking as a mem
ber of the U. S. Supreme Court. Speaking of the emergence of 
the U. S. policy as to unionization he said : 

"Politicnlly, the working man is free. But is he really 
free? Can any man be really free who is constantly in 
danger of becoming dependent for mere subsistence upon some
body and something else than his own exertion and conduct? 
Financial dependence is consistent with freedom only where 
the claim to support rests upon right, not upon favor." 

The inequality of the bargaining position of the' employer 
and the worker is the basic reason for the modern tendency to 
raise the latter to a level at which he can deal with the former 
on a basis of equality or to give allowance for his inferior. po
sition in interpreting their agreements. The first nlterna'tiV'o 
!s accomplished by legislation; the second b~· judicial declara-

• tion. • 

Our Cons~itution is fairly wogressive in so far as it deals 
with the question of social policy. 'Vhile brondly speaking, our 
legislature can enact laws or adopt policies calculated to im
prove the social and economic status of the Filipino workers 
under the provisions of our Constitution to 'vhich I have refer· 
red, it would be a good idea, I submit, to enlarge the constitutiol\al 
provisions on labor n.nd social justice in order to afford a more 
definite nnd specific guide for the G<:ivernment in the formula
tion and implemenlation of labor :md social legislation. 

Tho Constitution of the ILO would be a good guide for us 
in this task. It is the instrument that points in the most com· 
prehensive manner the goals to be achieved if social justice shall 
be made a reality. The promotion-of-social-justice and the pro
tection-of-labor provisions in our Constitution are so abstract 
that it would seem necessary to indicate some of the problems 
that must be met by the government. For this purpose, we may 
expand said provisions by also declaring that the Stnte recog
nizes as its solemn obligation the achievement of (a) full em
ployment and the raising of standards of living; (b) the em· 
ployment of workers in the occupations in which they can have 
the satisfaction of giving the fullest measures of their skill and 
attainments and make · their greatest contribution to the common 
well-being; (c) the provision, as a means of the attainment of 
this end, of facilities for training and the transfer of labor for 
emplo)'ll'ICnt; (d) policiC!S in regard to wages and earnings, hours 
and other conditions of work calculated to ensure a just share 
of the fruits of progress to all, and a minimum living wage to 
all employed and in need o! such protection; (e) the effective 
recognition of the right of collective bargaining, the co-operation 
of management and labor in the continuous improvement of pro
ductive efficiency, and the collaboration of workers and employers 
in the preparation and application of social and economic mea
sures; (f) the extension of social security measures to provide a 
basic income to all in need of such protection and comprehensive 
medical cnre; (g) adequate protection for the life and health of 
workers in all occupations; (h) provision for child welfare and 
maternity protection; (i) the provision of adequate nutrition, 
housing and facilities for recreation and culture; and (j) the 
assurance of equality of educational and vocational opportunity. 
These objectives are idC?ntical to those enumerated in the so-cnlled 

Philadelphia Declaration which is now part and parcel of the JLO 
Constitution. 

I am not unmindful of the inadvisability of making our Cons
titution, or any national constitution for that matter, descend into 
details and particulars. But if a Constitution is intended to em
body or reflect the highest aspirations of a people to the attain
ment of which every effort must be directed, it must contain 
ample provisions indicating the course to be followed in eliminat
ing the chronic maladies of poverty and social maladjustment. 
My proposal, if adopted, would give further solemn sanction to 
the social justice policy and will continually focus public atten· 
tion on the problems connected with its pursuit. 

Before the adoption of the Constitution, our labor legislation 
was very meagre, nnd I believe this was due to the lack of any 
provision formulating a social or labor policy in either the Phil
ippine Bill of 1902 or the Philippine Autonomy Act otherwise 
known as the Jones Law. Among the few legislative acts then 
existing, the only important one was the original Workman's 
Compensation Law, providing for the payment of compensation 
to employees for personal injuries, death or illness contracted in 
the performance of duty. From the time the Constitution was 
adopted up to the present, except during the dark days of the Jap
anese Occupation, labor measures were approved in rapid suc
cession, so much so that iiow we have more than fifty labor laws 
in our statute books. Within a few years following the approval 
of the Constitution, the legislature enacted a good number of labor 
laws, the most important of which is Commonwealth Act 103, 
creating tho Court of Industrial Relations and provid'.ng for com
pulsory arbitration of labor.management disputes. Moreover, the 
Department of Labor has been enlarged and some other minor 
labor offices created. Not content with only one labor court to 
settlo industrial and tenancy disputes, another tribunal, the Court 
of Agrarian Relations, was created just a few years ago so as to 
give the fullest protection possible to agricultural tenants through
out the country. Even our New Civil Code, which became effec
tive only in 1950, contains some provisions concerning labor con
tracts and household service. Our courts, especially the CIR, 
the CAR and the Supreme Court, have evinced some degree of 
concern and solicitude for the welfare of the laboring class. 

There is no question in my mind that the Constitution is the 
main factor which has generated the tremendous interest we are 
now witnessing among our people in social and labor Problems. 
'fhe Constitution not only enjoins; it also inspires and educates. 
Jn spite, however, of the sincere efforts so far exerted to raise 
the living and working standards of our workers, much still re
mains to be done. 

Since the First World War, there has been a tendency to in
clude in national constitutions broad but clear-cut declarations of 
social and economic policy. There has been a tendency to recast 
constitutional arrangements in order to meet the requirements of 
a new era. It has long been realized by outstanding leaders of 
the world that complete peace in any country can be established 
only if it is based upon social justice. In the Philippines, we 
can no longer ignore the fact that peace and order and, indeed, 
the stability of the Government itself depends basically on the 
economic and social status ef our people. It would be idle to 
dream of complete peace as long as the major portion of our 
population remains submerged in ignorance and poverty, and de
prived of the ordinary comforts of civilized life, Considering the 
par.:rn1ount importance of the social and economic problems con. 
fronting this nation, we can do no less than formulate our social 
and economic objectives in a legal instrument of constituent char
acter. These problems arc as important, if not mOre so, as the 
various proposals for constitutional reform which have so far 
been adYocated by politically-minded people, such as the synchro· 
nization of the election of our national and local officinls and 
the election of our Senators by district inste?d of at-.largc. It is 
regrettable that, as usunl, our politicians pay more attention to 
our internal political problems than to our social and economic 
problems. It is time thnt thert: be a shift pf emphasis so that 

(Continued on page 82) 
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THE BELL CASE AND THE FREEDOM OF SPEECH 
AND OF THE PRESS ' 
By Mayor ARSE NIO H. LACSON 

1'wcnty-four years ago, tlie Philippine Constitution took its 
place among the characters of human freedom. It was described 
at the time by no less than President Franklin Delano Roosevelt 
as "one of the most progressi\•e documents ever conceived by 
men." 

By and large, the Constitution has served its historic function 
as tho fundamental law of the land, enriching by its liberal spirit 
a nd letter the tempo of our political life and the sweep of our 
jurisprudence. In moments of national stress, in periods of strain, 
the people have invariably rallied a round the Constitution, drink
ing deep in its inspiration and rededicating themselves to itS prc
!<ervation as the testimonial of their solemn covenant. to make thi;; 
nation grow and endure. 

But those who should guard the Constitution with their lives 
and their sacred honor have not always kept faith with its spirit 
and its mission. Today, we are witness to a day-to-da·y trnvcsty 
on the Constitution, a travesty contrived by the mendacity, the 
greed, the avar ice, and t he callousness of men and women who 
are entrenched in )lower as a 1·esult of the vagaries of destiny and 
political fortune. Bver~"lvhere, one sees evidence of a general break
down of Jaw and order engendered by the nefarious 1>ractices of a 
political regime that brooks no interference · from constitutional 
practices in its mad pursuit of partisan and pers9nal ends. The 
c11.wni11g irony of such travesty is that those who arc JJl'imarily 
responsible for it, have made it a practice of late to decry the 
lack of popular respect for constitutional authority. The devil 
can, indeed, quote the holy scriptures to suit his own purposes. 

To give point to the present discussion of the Cons~itution, 
let us address our;;clves to a current public issue, freedom of ill
formation. 

This issue has· been dramatized by the adamant refusal of 
the Garcia administration to grant a visa to Time-Life corres
pondent J ames Bell. 

Since I last discussed the implications in terms of freedom 
of the Bell incident, the President has put a new face on tho 
questicn. At his press conference sometime ago, Pres ident Garcia 
stated that he was 11ot infringing on the freedom of the press 
\'::1en he banned the Time-Life conespondent, and that Time 
could always send another man to gather news and information 
in the Philippines. 

Mr. Garcia declared that "the higher interests of the two 
countries, the Philippines and the United States, are above the 
personal interests of the people involved." He said that l\fr. 
Bell's articles in Time ,magazine were among "irritants" plaguing 
Philippine-American relations. 

I shall presently answer the President's arguments, point for 
point. But before doing so, I would like to recapitulate certain 
basic premises which I laid down in my last broadcast: 

F i1•st. Viewed in the perspective of our libcrtarinn co11quests, 
our constitutional traditions, and our commitments in the United 
Nations, the denial of a visa to James Bell is a backward step 
which should earn for the Garcia administration and its minions 
dishonor at home and contempt abroad; 

Second. The denial of a visa to the Time-Life correspondent 
has the practical effect of setting up a barrier to the free flow 
of news and information; and 

Third. It is sheer presumptuousness on the part of the Gar
cia administration to take the position that the articles attri
buted to Bell are a deliberate insult to the Filipino people, as 
President Garcia and his administration a re not by any stretch 
of the imag ination the F.'.lipino people or nation. 

*Speech delivered on Constitution Day, F ebruary 8, 195!), in 
his weekly "In This Corner" radio broadcast. 

I would like to be charitable, but it is obvious that the Pres
ident docs not realize the implicatlons in te1ms of freedom of 
information of t he denial of a visa to the Time-Life correspondent. 
He implied in his press conference that , as Time could alway9 
;;end another correspondent to the Philippines, no injury was 
dcne to the right of the magazine to ga ther news and informa
tion i11 this country. Yes, Time could very well send another 
co1Tespondent to the P hilippines. But such correspondent will be 
free to come and go only as long as he reports on Philippine af
fa irs in a manner which the Garcia administration does not con
sider as uncomplimentary, derogatory, and defamatory. This if' 
the clear implication of the Bell incident and the President's state
ment that Time could always send another cor respondent to the 
Philippines. 

President Garcia's apologists love to talk about what they 
1·epresent as his mastery Or the law. I am not by any chance half 
as well grounded in the Jaw. But I know enough of the law to 
impugn the legal position of President Garcia on the Bell case 
on two grounds: first, the denial of a visa to Bell is, in effect, 
a reprisal for the articles attributed to him; seccmd, the ruling 
on the visa application of Bell would have the practical effect 
of a previous restrnint on the freedom of whoever comes next as 
1'ime~Life correspondent. i\ly position is predicated on the esta
blished doctrine that "the freedom of speech and of the press gua
ranteed by the Constitut.'on embraces at least the liberty to discuss 
publicly and truthfully all matters of public concern without 
' 'Cstmint or fear of subsequent punishment." This doctrine is 
complemented by the juridical dictum that "if liability for any 
sort of publication which the legislature chooses to penalize may 
be imposed upon the publisher after the act, the result may 
easily be to effectunlly prevent indirectly a~d so establish a ce'n
:-orship and evade the gunrantee." 

If, as President Garcia says, the Bell case is an individual 
case, "judged exclusively on its own mel'its," then it is clear that 
the Garcia administration has chosen to penalize Time and impose 
liability upon Mr. James Bell "after the act." 

As to the President's statement that "the higher interests" 
of the Philippines and the United States "arc above the personal 
interests of the people involved," let me remind ri·Jr. Garcia that 
there is absolutely no room here for a conflict of interests as 
between the two countries, on one hand, and on the other, the 
interests of "the people involved." The conflict, rather, is bet
ween arbitrary official authority, on one hand, and fundamental 
freedoms, on the other. In this conflict, Time and Mr. James 
Bell arc but incidents, which have brought into sharp focus the 
ineluctable collision between freedom of access to information 
and those who would seek to thwart it, between pro~ress and 
reaction, between popular rule and autocratic authority. 

Philippine-American relations are not a t stake in the contro
versy over Time and its Far Eastern correspondent. T~me does 
not speak for the American people and goveri1ment any more than, 
say, a Mani!:l ne\l"Spaper or magazine critical of American policies 
speaks for the Filipino people and Philippine government. Of 
course, one must reckon with the human equation. Arc we to 
understand that, under the Garcia regime, Philippine-American 
relations can be cordial and friendly only as long as t he American 
press, or any section thereof, steers clear of subjects which do 
not sit wel1 with the prevailing order? It seems difficult to 
answer this question in the negative in the light of P resident 
Garcia's oft-'repeatcd decllaration that Mr. Be11's a.rtiicles are 
among the "irritants" plaguing Philippine-American relations. 

I am reminded by what Napoleon Bonaparte used to say of 
a kinsman he made into a princeling: "How resplendent are 
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the trappings of authority h'c has chosen, but, alas, how incongruous 
they look on a man so puny and so pt!tty." And I say to Out' 

President and his cohorts: the mantle of constitutional authority 
hangs une~1sy nnd ungainly on the shoulders of men who, deep 
down in their hearts, have no regard for the Constitution. The 
effective and faithful discharge of constitutional responsibility 
J'f'quires bigness. Of this l\Ir. Garcia and his cohorts are in
capab]('. Yet, they have the audacity to tell the people in none 
too subtle a manner that. they, l\lr. Garcia and his cohorts, arc 
the people. 

President Garcia said, also at his last pl'ess conference, that 
the United States has, for its part, denied \1isa to certain Filipino 
newsmen. There is no ~malogy whatever between the action of 
the United StatC's government on the visa application o-f these 
newsmen :lnd the denial by the Philippine government of a visa 
to l\Ir. James Bell. In the case of Washingto11, the reason for 
the denial was based on grounds of "nat.=onal security." The laws 
of the United States, as indeed our own laws. empower the state 
to deuy entry to the country of journalists who, in its judg:incmt , 
arc security risks. 

The Filipino newsmen in question were considered security 
risks, not because they were Filipinos, but because they were 
communists or suspected of being communists. I n the case of 
Manila, the reason for the denial is that Mr. Bell by. allegedly 
slandering Mr. Garcia nnd his administration, had insulted the 
entire Filipino people. It is a pen·erted imagination that can 
claim that the entry of J\[r. Bell into tho PhiJippines involves the 
sl'curity of the state, unless it is, of course, pretended that Mr. 
Ga:-c'a is the st:ate. 

i\lr. Garcia, his propagandists, and n motley nssol'tmcnt of 
' congressmen and senators have tried to fan popular feeling against 

Ti11tc into flames-that is. of course, grnnting that there is such 
a f eeling-by depicting Time as a stranger and Mr. Bell as an 
"intruder." They have made much of what they represent as 
wounded Filipino pride. I would like to take issue with them 
on these points. 

In a fast growing international community, at a time wh~n 
science is progressively doing away with distance and annihilating 
space, it is provincial, it is tribal, ta speak of Time as a stranger. 
I, for one, do not h~ve much love ns a reader for Time magazine. 
I, for one, do not, and cannot, subscribe to Time's neo-Fascist 
philosophy. But T am realistic enough to admit that Time, whe
ther we like it not. is a fact of life in the international community 
in which wo a s a nation must live if we are. not to lag behind in 
the pace of human history and civilization. As to the claim thaL 
Bell is an '"intruder" to our household, it should be pointed out 
t hat every time he had been here before, he was properly visaed. 
Not only that. Mr. Bell \\"US born and grew up in Baguio. He 
has a daughter studying in Baguio, whom he wanted to visit when 
he last applied for a visa in Hongkong. But the most unsavory 
implication of the allusion to Bell as an intruder is that we have 
one set of laws for ourselves, and another for outsiders. Arc con
stitutional b'Uarantees .in our country and under ou1· Hepub\ic 
available only to Filipino citizens and nationals? 

Yet, ]I.Jr. Garcia w::.s one of the members of the Philippine 
delegation to San Francisco and th!! Philippine delegation to Bret.
ton Wood3. In this historic conferences, which lie ;n the inspiring 
background of the United Nations, no member of our delegation 
could excel Mr. Garcia in paying lip service to the sacrosanct 
principles of universal freedom, which found eloquent expression 
in the followiiig provision of the l.'nited Nations Chartel': "Uni
versal respect for, and observance of, human rights and funda
mental freedoms for all without distinction as to race, sex, language 
or r eligion," is "one of the basic objectives of the Organization." 

President Garcia has given assurance to Filipino newspaper
men that curtailing their freedom is "farthest from (his ) mind." 
To my fellow newspapermen, let me address this admonition by 
the late Justice Brandeis: .. Sly attacks on freedom are fraught 
with more dangers than the frontal assaults, because they are 
calculated to take advantage of the complacency of people who 
are wont to belie\·e thnt they are secure in the enjoyment of their 

liberties." In t he ruling on the Bell case, Pre.sident Garcia has 
laid down a precedent which amply allows for what Benjamin 
Franklin cal!ed "the nefarious tactic of whittling away at individual 
fr!!edom and constitutional rights." If the enjoyment of freedom 
;s once placed at the pleasure, whfrn. or fancy of a. chief executive 
or ruler, it can be so placed twice, thrice, or, for that matter, 
an infinit:e number of times. This is one of the most explos ive 
implications in terms of civil liberties of the presidential dictum 
on the Bel! case. 

The frccdow of speech and of th.e press is a l'ight guaranteed 
by om· Constitution which, ironically enough, we honor today, 
Constitution Day. It is not a special dispensation, to be granted 
or withheld at l\lr. Garcia's pleasure. 

'l'ho ruling of our Department of Foreign A ff airs on the Bell 
visa. application cites Article 2 of the Draft Convention on Frec
<lom of Infonnation. The provision says: "The exercise of this 
freedom carries with it duties and responsibilites." It is pointed 
out that nine limitations are set forth in the same provision, and 
that one of them is "expressions about persons, natural or legal, 
which defame their reputation." 

It must be noted that the provision referred to is part of 
the Draft Convention on Freedom of Information. B'i!ing at best 
a tentative proposal, it is not definitive, and does not have the 
moral force and sanction ;scribed to it by l\!r. Serrnno's ruling. 

On the other hand, as has been repeatedly pointed out by 
l\lr. Melchor P. Aquino, the 11ewspape1man who sat as the Philip
Pinc representative on tl1e committee that elaborated the final 
text of the Universal Declaration of H uman Rights, Article 19 
of this epochal chal'ter of human rights and fundamental free
doms says : "Every one has tho right to freedom of opinion and 
expression. This right includes freedom to hold opinions with
out interference and to seek, 1·eceive and impart information and 
ideas through any media and regardless of frontiers." The De
claration was approved by the United Nations General Assembly 
in Paris in 1948. We, as a nation, fought for its approval. We, 
all a nation, are perforce solemnly committed to its observance. 
' s the deniul of u visa to a correspondent who seeks entry into 
the Philippines the Garcia formula for implementing in our own 
time and place Article 19 of the Universal Declaration of Human 
Rights? 

A review of the proceedings leading to the adoption of the 
Universal Deelaration of Human Rights shows that the Soviet 
representative, Dr. Pavlov, had similar formulas in mind as Mr. 
Garcia and his talented Secretary of Foreign Affairs. Dr. Pav
lov sought to qualify the circumstances under which freedom of 
information is to be enjoyed and exercised; lhe Phi\ippi11e repre
sentative objected, pointing out that the Soviet proposal would 
have thl' prnctical effect of creating a controlled press such as 
existed in all totalitarian countries. 

The Soviet proposal was resoundingly rejected, and it reap
peared in substance in the proposal in the Draft Convention on 
Freedom of In fomintion referred lo by the Secretary of F oreign 
Affairs in his ruling on the Bell case. For pro11er historical back
g-round, for their information and guidance, we commend to Mi-. 
Garcia and the Foreign Office the definitive UN publication in 
book form. These R ights and Freedoms. published by the United 
Nations Department of Public Information in 1950. 

We agree with President Garcia in one resr:iect, that is, the 
danger adverted to by him of extremists seizing on the unplea~ant 
atmosphere created by such incidents as the Bell affair to confuse 
the picture of Philippine-American relrrtions. There are two 
schools of extremists on this subject which I find repugnant and 
condemnable. 

One schooi cf extremists is represented by one who lileraily 
drools when he speaks of America and fawns at the feet of the 
4.merican people when he cxhol'ts us to be "forever grateful to the 
J.wericans" for their magnanimity and altruism. This fawning at
titi;de is a dishonor to the Filipino people. If I know the American 
i.ieople, it is an wm:clco·me sop to their pride ·and rnnity. For all 
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!lwir shortcomings and weaknesses, they can easily sec through a 
pl-ony and slavish display of affection. 

Between friends and wartime allies such as the Philippines 
and the Unit.ed States, there are bonds of friendship and under
standing whir.h transcend time and the vicissitudes of political 
fortune, But we, Filipinos, do not have to grovel and cringe be
fore the Americans to preserve these tics ; they find sustenance 
in our common heritage of freedom. \Ve, Filipinos, have earned 
our right to freedom through death and suffering. For this boon 
we do not have to abase ourselves before any people or nation. 
We have paid the price which all free men who fight for free
dom pay, and we stand in no uneasy thankfulness before any man, 
be he white, black or brown. · 

Let those who doubt this read the story in the butcher's list contain
ing the names of thousands and thousands of Filipinos who gave up 
t.heir lives in defense of the American flag. Let them read it in the 
thunder and in the cyclone of fire and steel in Bataan and Corregidor 
where one (If the most brilliant chapters in the history of the 
American nation was written - mostJy with Filipino blood. Let 
them read it !n the anguish of the American and l<~ilipino boys 
who were brutally bayonctted or "shot during the horrible night
mare that was the Bataan death march; let them read it in the 
martyrdom of Jose Abad Santos who preferred to die rather than 
break his oath of allegiance to the United States: let them read 
it in the agony of the men and women who lived o"ut their 
numbered days in torment in the dungeons of Fort Santiago, or 
in the flaming funereal pyl"e that was the City of Manila in 
1945 - the men and women whose only crime, in the words of 
American's own distinguished Brother American, General Carl~s: 
P. Romulo, was loyalty to mothe1· America. Let them read it 
fn the countless homes l<!ft desolate in the wake of the war, in 
the dPstitute widows and orphans who today starve, mourning 
their loved ones, in the broken minds and mangled limbs of our 
war veterans who seek relief and hospitalization, desperately cry
ing fo1· assistance in the spirit of patriotism proven and faith 
justified, and then, let them dare talk of the meaning of gra
titude. Let them read this in the story of our cities and towns 
levelled to the ground, of our country systematically looted by 
the hungry Imperial forces of Japan on the march through the 
issue of useless pape"r money which we Filipinos had to honor or 
die, and then dare talk again to us of the meaning of gratitude. 

If today we seek American help to make this country stroiig, 
it is because America and the Philippines arc again fighting side 
by side against a common enemy, in the same manner that they 
have fought together on the blood-soaked terrain of Bataan and 
Corregidor, and Korea in defense of prostt·ate liberty, and we 
seek this help from our American ally, as one equal to another, 
as friends bound together in indestructible bonds of friendship 
fully forged and tested in the crucible of the last war. If America 
had sacrificed in that last war, we, too, had sacrificed, and pro
portionately speaking, to a greater degree, for the war was fought 
in our country, after the long bitter night of enemy occupation. 

;,ABOR UNDER ... (Continu.~d fr-om page 79) 

we may continue building the polit ical edifice on a more stable, 
solid and enduring foundation. After all, a form of government 
is only as strong as the social order upon which it rests. 

Another provision which, I believe, should be Wl'itt~!l into the 
Constitution is this: The State fully recognizes the right of the 
workers to form or join labor organizations of their own choosing 
for the purpose of collective bargaining and for the promotion of 
their moral, social and economic well-being. 

Some may consider this proposal unnecessary because its sub
ject-matter is covered substantially by the Bill of Rights and spe
cifically by an existing statute (R.A. 875, known as the Indus
trial Peace Act). At present, despite existing constitutional and 
statutory provisions recognizing the workers' right to self-organ
ization, there arc employers who still persist in interfering "'ilh 
the exercise of this right, in union-busting and in refusirig to. 
r ecognize legitimate unibns for collective bargaining purposes. 
This propensity of employers to ignore the most important right 
of workers has been, in most cases, the cause of industrial con
flict and is the main deterrent to the attainment of industrial 

Yes, we Filipinos have paid the price which all free men 
who fight for freedom pay, and today we stand in no uneasy 
tha.nkfulness before any man, be he white, black or brown. 

At the other extreme, we have the school of thought represented by 
a congressman who would ban from fhe Philippine mails all foreign 
pc.riodicals and publications that contain a ttacks agaii1st President 
Garcia and his administration. These men speak of the "police power" 
of the state as though they really mean the power of a police state. 
What an ignominy that a congr~ssman, whose party, the Liberal Pal"ty, 
prides itself on the record of the Liberals in international con
ferences where conventions and. agreements dedicated to the pro
motion cf human freedom and progress came into being, should 
now father a House bill providing for such an arbitrary and 
capricious curb on freedom of information. 

Mr. Garcia justifies many of the moves his administration 
has made of late with the cry of Asian nationalism. He preaches 
closer ties with Asia. With this I most heartily agree. It has 
always been my conviction that we must open up avenues to friend
ly relations with other Asian countdes, aware of the cruel irony 
of geography and of history tha.t we are in Asia, but not of it. 

But I am afraid, deathly afraid, that, under the Garcia ad
n1inistration, there may be a miscarriage of the policy of promoting 
friendly tics with other Asian countries. We may see instead a 
1esurgence of "Asia for the Asians", that glib and infamous 
Japanese slogan which we thought had died in Nagasaki and Hiro
shima, but which Mr. Garcia called back to life when he was 
our Secretary of Foreign Affairs. If this should eventuate, Mr. 
Garcia and the Garcia order shall have played straight into the 
Jmnds of the Communists who have revived "Asia for the Asians" 
in their search for a magic formula to win the oppressed starving 
masses of Asia to their cause. The late President Magsaysay, in 
his own simple unaffected way, may have foreseen this danger 
when he upbraided his Foreign Secretary for glibly mouthing 
"Asia for the Asians." 

Before I am done, I would like to return to an old theme which 
I have discussed repeatedly over the years. Our const,"tution is 
onlr as good as we make it. Unless we give it life and meaning in 
the context of our national life, unless the beautiful political, social, 
and economic principles it procla.'ms assume practical validity in 
our government, in short, unless we, the people, giv'e it the breath 
of life, the Constitution will become an ornamental collection of 
en.pt~· impractical abstractions. 

Make no mistake about it. Our Constitution is under siege -
under unrelenting siege, day in and day out, by willful men, who 
have sworn to uphold and defend it but who find it a drag on 
their mad quest for autocratic power. 

Let us resolve to give our Constitution the -massive support of 
our collective power as a free and sovereign people. In this re
solution, tho blows to freedom of men like Mr. Garcia and his 
coho1ts wm be as gusts of wind beating in vain against the ram
parts of freedom. 

peace. I do not propose to expound on the value and importance 
of the workers' right to organize. I shall only repeat what an 
American Jesuit Father said, and it is this: "Trade unionism is 
the natural reply to the pre-empted position of men who believe 
tha; money and power are af greater value than human beings 
nnd decent human living''. 

I should like to think that the days of the plutocrats and the 
feuda! lords are gone and that we are living in a different age, 
the age of the workingman. This is an age of rapid changes in 
the economic and social situations not only here but throughout 
the world. This is an age in which smug-thinking selfish indi
vidualists should step aside and ::i.llow progressive socially-mindeJ 
men to lead. This is an age in which our legal and social out
look and practices need constant re-examination to make them 
responsive to the exigencies of modern life, 

I submit that if our Constitution is to. be re-examined and 
amended, its provisions affecting labor should be expanded along 
the lines I have indicited. Let us hope that the obvious value 
of social justice shall not be overlooked when the task of amend
ing the Constitution is actually undertaken. 
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AN ARMY OF PRINCIPLES 

In a spacious marl.1le building in New Delhi last week, ear
nest men from 53 nations quietly undertook a task of more po· 
t ential importance to 20th century man than the cracking of the 
atom or the exploration of space. Their goal: to foster the rule 
of lii.W t hroughout the wor ld by defining the minimum legal snfe
guards that all men everywhere could reasonably demand of their 
governments. 

The men who met in New Delhi were members of a unique 
organization - the Interna.tionnl Commission of Jurists. Born 
in 1952 out of revulsion at. the drumhead trials then going on in 
Communist East Germany, and supported by 20,000 lawyers 
throughout t he world, the jurists' commission is tied to no na
tional government, is so t horoughly self-financed that the dele
gates to last week's congress had to dig into their own pockets to 
get up the air fare to New Delhi. Thanks to its freedom from 
official pressures, the commission does not have to worry about 
diplomatic niceties. No lawyers from Spain, Portugal, South Afri
ca or the Soviet bloc were invited to New Delhi, on t.he ground 
that the rule of law is not in operation in their countries. 

The jurists' commission docs r.ot try to make international 
Jaw. It concentrates on specific violations of civil libettics. It 
sent observers to the political trial of Yugoslavia's Milovan Djila!! 
and to South Africa's mass treason trial, and believ~s that their 
presence may have helped to shame the prosecution into 1·edrafting 

. the flimsy indictments of the 91 defendants in the South African 
trial. To New Delhi Britain sent a high-powered delegation that 
hoped, in after-hours talk, to impress on lawyers who had come 
from newly independent Commonwealth countries the need !or 
strict constitutional limitations on the powers of such ambitiou<> 
rulers as Ghana's Premier Kwane Nkrumah. 

Real focus of the commission's interest, however, was its am
bitious attempt to come up with a universally acceptable set 'of 
"principles, institutions and procedures.. to protect the indi
vidual from arbitrary government and to enable him to enjoy the 
dignity of man." Right at the start, the jur ists' qualifications 

for this job were challenged by India's Prime Minisrer Jawaharlal 
Nehru, himself a onetime barrister.at-law of London's Inner Tem
ple. India is bothered by the setting up of military dictatorship!! 
all over Southeast Asia; it is itself a democracy, but does not 
scruple on occasion to hold political , prisoners without trial. Said 
Nehru: "It may be tha t in a changing society, {the executive) 
represents 1·eality more than the statute law which the judge 
administers .'' 

How little Nehru's classic r ationalization for arbitrary gov
ernment impressed the free world's lawyers was made clear in 
t·he final resolution of the New Delhi congress. Among its re
commendations: 

Any legislative powers granted to the executive branch of 11 

national government "should be within the narrowest possible 
limits." 

"Limitations on legislative power should be incorporated in 
a written constitution and the safeguards therein should be pro
tected by an independent judicial tribunal." 

An accused person must be assumed innocent until proved 
guilty. 

Judges should be chosen in such a way, and assured of long· 
enough tenure of office, that t.hey can act ind.ependently. 

As realistic men, the jurists had no illusions that these vital 
safeguards to liberty would sweep the earth overnight. "Our bu
s iness here," said India's ex·Supreme Court Judge Vivian Bose, 
"is to see whether we as lawyers, judge.s and jurists cannot stir 
the conscience of the world into insisting that there shall be cer
tain common decencies for :di men in a ll lands." To some it 
might seem improbable that the conscience of the world would 
ever greatly affect the actions of totalitarian rulers. Rut the 
men who met in New Delhi last week had behind them the ex
perience of one of history's most successful propagandists. Wrote 
Tom Paine 175 years ago: " An army of principles will pene
trate where an army of soldiers cannot." - TIME, January 19, 
1959. 

JUST PEACE THROUGH THE RULE OF LAW 
Because Secretary of State John Foster Dulles has r efused 

to negotiate away U. S. strengths for Communist promises, he 
has been derided by the idealists as "negative" and "inflexible," 
taxed for such hard-hitting phrases as "massive retaliation" and 
"brink of war." Last week, in a notable speech to the New 
York St.ate Bar Association in Manhattan, Dulles made it clear 
that he is trying to steer U. S. policy toward the most positive 
and flexible peace-seeking goal known to civilized ·man: a world 
rule of law that substitutes "justice and law for force," leaves 
room for "peaceful change whereby justice is manifested," and 
provides for "a system of order based upon the replacement of 
force by community justice, reflecting moral law. 

"Often peace is identified with the imposition by strong 
nations of their ' benevolent' r ule upon the weaker," said Dulles. 
"Most of these efforts collapsed in war. . But the world of to· 
day is very different from the world o! past centuries. It can· 
not be ruled. Hence the time is ripe for the rule of law." 

"We in the U. S. have from the very beginning of our history 
insisted that there is a rule of law which is above the rule of 
man. That concept we derived from our English forebears, but 
·Ne played a part in its acceptance. As John Marshall put it , 
'T here are principles of abstract justice which the Creator of all 
things has impressed on the mind of his creature man.' 

"Thus, s ince its inception, our nation has been dedicated to 
the principle that man, in his r elationship with other men, should 
be governed by moral, or natural law. I t was believed that this 
was something that all could comprehend. So great responsibilities 

were placed upon a jury, and the conscience of the chancellor 
was relied upon to temper legal rigors with equity. And legisla
tures annually change our statute laws in the hope o! thereby 
makin~ these Jaws more conformable to justice.'' 

"We now carry these concepts into the international field. 
The U. S. helped base the United Nations Charter on peaceful 
settlement of disputes in conformity with t he principles of justice 
and international law." Since then, the Corrununists-to whom 
laws are means "whereby those in power suppress or destroy their 
cnemies"-havc used the U.N. as a propaganda forum made safe 
by their veto power while using force everywhere else from 
Hungary to Tibet. The U . .S. meanwhile helped 21 new nations 
advance to freedom by lawful, orderly means. 

Hardest testing point of this principle of lavt: the U. S. 
stand against its friends, when it opposed tho Brit ish·French· 
Israeli Suez invasion in November 1956. " The invading forces 
were withd1·awn. Tolerable solutions were found through peaceful 
means:• Had the U. S. tolerated the rule of force by its friends 
at Suez, " the whole peace effort represented by the U.N. would 
have collapsed.. While it is premature to say that the Suez af. 
fair marks a decisive historical turning point, it may so prove.'' 

Now, said Dulles the U.S. needs more than ever before to 
adnrnce the rule of law as a "shield and protector of those who 
rely on good faith in international engageincnts.'' Specifically, 
t he U.S.-and the other members of the U.N.-nced to : 

Condemn more and tolerate less the. anti·community 
(Continued oii page 108) 
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PROFILES: MEMBERS OF THE BENCH AND BAR 

Judge JESUS P. MORFE 

Judb.-e Jesus P. Morfe is a frank and outspokC!11 judge w ith 
n repubtion for independence of mind. He does not mince words 
when he disagrel!s with accepted schools of thought. That is why 
every now and then the national spotlight is focused upon his 
bench in the Pangasinan court of first instance. 

Sometime ago, he took a side opposed to the Supreme Court 
on the question of whether or not the crime of rebellion can lfo 
complexed with other crimes. The legal controversy arose when 
former Manila Councilor Amado V. Hernandez, together with other 
Huks, were convicted of t he cn:me of complex rebellion and g iven 
a life sentence. On Hernandez' appeal, the Supreme Court held 
that the crime of rebellion absorbed other crimes perpetrated a s 
necessary means of committing rebellion. Its view was that He1·
nandez should have been charged with simple rebellion only, paving 
the way for Hernandez' release on bail. Judge Morfe took com
mon cause with then Solicitor General Ambros'o Padilla who for
mally sought a 1·eversal of the Supreme Court ruling. In a memo
randum asking to be allowed to appear before the Court, Judge 
l\lorfe assailed the ti;bunal for encroaching upon the legislature 
by indulging in "judicial legislation." He mainta.'ned that t he 

tribunal's doctrine holds true only if rebels kill policemen, destroy 
go•:ernment buildings or seize public funds. But ii the rebels also 
k ill civilians or burn ci~ilian houses, they should be punished for 
the complex crime. ''When the cause of the rebels is righteous 
a s when the government is guilty of unpaidonable abuses or of sup
prcss'on of civil liberties, then the civilians gladly cooperate with 
them ... " But "when t heir cause is right, there is no need for 
killing c ivilians or burning their houses to get their cooperation 
as shown during the Japanese regime." Furthermore, he main
tained that rebeU'.on, being a lesser offense, cannot a bsorb such 
grave felonies as murder, robbery, or arson. 

While the Supreme Court did not allow Judge Morfe to 

appear before it in the Hernandez case he nevertheless won a 
moral victory when Congress subsequently passed a law cancelling 

the penalty for rebellion of imprisonment from G to 12 years, and 

making it a capital offense. 

But t he people was bound to hear some more from Judge 

Mo1·fe. This t ime he boldly encouraged government employees 
to cast off their administrative strait-jackets and enter actively 

into politics. This was. in a decision acquitting a registrar of 

a public school of t he charge of politicking f or allegedly having 

campaigned for the Liberal Party in the 1953 elections by distr i
buting political pamphlets and delivering speeches during poli4 

tical t·allies. In his decision, he snid that the Constitutional pro

vision totally proh'.biting government personnel from voicing poli

tical opinions and from working for the best candidates is "unreal

istic." He charged that the constitutional prohibition is a hang

over from an orig inal executive order issued by American gover

nors-general in the Philippines when the country's colonial status 

properly demandC!d t hat the goverment cmployes keep nway from 

political agitators . S uch prohibition is no longer warranted now 

tha t we a rc already politically independent, he said, citing the 

fact that in some countries even judges are elected by popular 
vote. 

He urged the govern.ment to restore to millions of intelli

gent voter s in the government service the freedom to take part 

in political activities. If we have unworthy and corrupt public 

officials it is because of the freezing of the freedom of speech of 
intelligent voters in the govcrment payroll, he asserted. 

At still another time Judge Morfe waded valiantly into the 
row over the administration's lavish spending of its presidential 
contingent funds in a manner that was suspiciously like election4 

eering. He attacked the congressional a llocation of funds to the 
President as unconstitutional a nd an abdication of legislative autho
rity and unlawful delegation to the chief executive of legislative 
power to appropriate funds. He said that such legislative abdi
cation in f avor of the P resident "is destructive to the balance of 
power between the legislative and the executive deparments and 
might in the long run convert the Philipp ine Republic into a 
dictatorship in t he guise of a democracy like Peron in A l"gentina 
and Getulio Vargas in Brazil." 

Born January 12, 1905 in ln.fanta, Quezon, Jud~ l\Iorfe spent 
·his ea rly schooling in his hometown. From the time he completed 
the secondary cou rse at the Yi\JCA High School in Manila until 
he received his bachelor of laws degree from the University of 
Manila he had been a self-supporting student throughout. 

Passing the bar examinations ih 1933, he became member 
of the legal staff of Senator Claro M. Recto from said year to 
1935. When Senator Recto was appointed Justice of the Supreme 
Court in 1935 he became the latter's private secretary up to 1937. 
From 1937 to 1941 he was the head of the legal staff of the Rec
to Law Office. 

In 1942-Hl43 he was the Welfare Officer and Special Attorney 
of the Bureau of Public Welfa r e, whose office was to represent 
indigent litigants in court as n public service. 

During the Occupation he was named assistant director of 
the Bureau of Political Affairs, Ministry of Foreign Affairs, of 
the Occupation Republic. As such, he was in charge of making 
representation with the Japanese authorities for the redress 
of g rievances a nd/or the release of Filipino \•ictims of J apanese 
abuse and atrocities. As a result of his efforts thousands of civil
ians and gueru'llas were r eleased from 1943 to 1944, ns records 
now in Malacafiang will show. 

From 1945 to 1954 he was again head of the legal staff of the 
Recto Law Office. In 1954, he was appointed j udge of the court 
of first instance-a position he holds up to the present with honor 
and distinction. 
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UNITED ST A TES SUPREM E COURT 

Advance Opinion 

JOHN LEE, Petitioner, 
v 

PAUL J. MADIGAN, W:w den, Federnl Penitentiary, 
Alcatraz, California 

- US -, 3 L cd 2d 260, 7D S Ct -
[No, '12) 

Al't,'"lled December 9 and 10, 1958. Decided January 12, 1959 

SUMMARY 

Petitioner, wbile in the Army, had been convicted by a (;Ourt
martial. dishonorably discharged. and sentenced t.o 1niso11 ; while 
serving that sentence in the custody of the Army within' the 
United States, he was convicted 'by a court.martial of the crime 
of conspiracy to commit murder, this offense having- occurred 
on June JO, 1940. His petition for habeas corpus, challenging: 
the jurisdiction of the court-martial on the ground that the con
spiracy to commit murder was committed '"in time ~f peace" 
within the meaning of the proviso of Article of \Var 92 t.o tho 
effect that no person shall be tried by court-martial for mur<ler 
or rape committed within the geographical limits of the United 
States "in time of peace," \\·as denied by the United States Dis
tr;ct Court for the Northern District of California, Southern 
"Division ( 148 F Sup1> 23). The Distl'ict Court's decision was 
affirmed by the Court of Appeals f or the Ninth Circuit (248 
F2d 783). 

On cert.'oral'i . the judgment below was reversed by the United 
States Supreme Court. DOUGLAS, J ., speaking for six members 
of the Court, held that the petitionl"1"s 1!)4!) crime was committed 
"in time of peace," notwithstanding that World War II had not 
officially terminated, as to either Germany or Japan, until aft~r 
that date. The view taken was that it could not be assumed that 
Congress ui::ed "in time of peace" in Article 92 to deny soldiers 
01· civilians the benefit of jury trinls in capita! offenses com
mitted 4 years after all hostilities had ceased. 

HARLAN, J., joined by CLARK, J., dissented. on the ground 
that the term "in time of peace,'' as used in Article 92, signi
fied peace in the complete sense, officially declared. The dis
senters also rejected petitioner's contention (not reached by the 
majority) that he could not constitutionally be ti-ied by court
martial because he was not a member of the Armed F orces at 
the time his 1949 offense was committed. 

FRANKFURTER, J., did not participate. 

HEAD ~OTES 

Classified to U.s: Supreme Court Digest, Annotated 

Statutes Sec. liS; War Se('. 1.-construction-mcaning of "peace." 
1. The term "in time of peace," as used in n statute, is 

to be construed in light of the precise facts of each case and 
the impact of the particular statute involved. 

War Sec. 1.-war or 7icacc - terminology, 
2. Jn drafting laws, Congress may decide that the nation 

may be "at war" for one purpose and "at peace" for another, 
and it may use the same words broadly in one context and nar
rowly in another. 

Stntutes Secs. 109, 178; lt'a,. Sec. 31-construction-meaning of 
''peace." 
3. Jn ascertaining whether, within the meaning of a statute 

C':mtaining the tenn "in time of peace," a particular act occurred 
during such time, the problem of judicial interpretation is to <le· 
te·,·mine whether, in the sense of the particular st atute, pence had 
a;-rived; only mischief can result if the term is given n particular 
me<ming regardless of the statutory cont.ext. 

ll"n r SN·. 31 - mi/ilury trib1muls-j1aisdictio11 . 
<I. The j urisdiction of a military tribunal, having alt<ichcd 

in time of actunl war, is not Jost merely because hostilities cemie, 
bul continues until the end of the trial and the impositi•m of 
the sC'ntence. 
Cou1·ts Sec. 86; \Var Sec. 31 -- offc11scs-j1.-1.ri1uliction. 

5. Prior to fhe enactment of the 1863 statute (12 Stat 73ti) 
auihc1·izini military tribunals to ti·y soldiers for the capital crimes 
of murder and rape in times of war, insur rection, or rehe!lion, 
only a state court could t ry a soldier for such crimes. 
Cunrfs Sec. 86; Wal' Sec. 31 - offe11ses-j1irisdictio11. 

6. With the known hostility of the American people to any 
interference by the military with the regula r administration of 
justice in the civil courts, no intention to give to the military 
exclusive judsd iction of criminal prosecutions against military 
personnel should be ascribed to Congress in the absence of clear 
and direct language to that effect. 
Griminal Law Scc11. 46; J111·y Secs. li, 17.G-frial by jury. 

7. When a citizen, \•1hether soldier or civilian, is charged 
wit.h a capital crime such as murder or rape, important gua
rnnlies come into play, the most significant of which is the right 
to trial by jurl', one of the most important safeguards against 
tyranny which our law has designed. 
Stat11tcs Sec. Jtl!J.-co1111tr1ictio11-cit1;:cl!s' riyhts. 

8. Statuto1·y language is construed to conform as near as 
may be to traditional gua.ranties that protect the r ights of the ci~ 
tizen. 
Co11J'ls Sec. BG ; W ai· Sec. 3l-j11risdiction-citizt.:11s' rights. 

!J. The courts will attribute to Congress a pur pose to guard 
jealously against the d ilution of the liberties of the citizen tbai 
would result if the jurisdiction of military tribunals were en· 
lai·gcd at the expense of c ivil courts. 
Conrts-Martial Sec. 6-j1trisdicti1m-timc of pcare. 

JO. 'fhe proviso of Article of War 92 t hat no penon shall 
be t1·ied by court-martial for murder or ra11e committed within 
the United States in t ime of peace should be read generously to 
the end that officers and soldiers shall be protected by having 
!<ecured to them a tl'ial by their peers. 
C-01trts Sec. 86 ; Courts-?1w1·tial Sec. G-jurisdiction-civil and 1nili

fary co1o·fs-tinw of veacc. 
11. The courts will not construe the term "in time of peace," 

as used in the p!'Oviso of Article of War 92 that no pel'son shall 
be tried by court-martial for murder or rape within the Uniteci 
States "in time of peace," so narrowly as to supplant all civilian 
laws nnd to substitute military for judicial trials of civilians not 
charged with violations of the law of war; instead, the courts will 
impute to Congress an attitude more consonant with our trad itions 
of civil liberties. 
G0111·ts-11wrtial Sec. (;-jm·isdiction-timc of peace-cessation of 

hostilities. 
12. The crime of conspi;acy to commit murdel', committed on 

June 10, 19'1!), by one serving, in the custody of the Army and 
within the United States, a sentence imposed by n court-martial, 
occurs "in time of peace," within the meaning of that term as 
used in the proviso of Article of War 02 to the effect that no 
person shall be tried by court-martial for murder or r a pe commit
ted \';ithin the geographical limits of the Unito?d States "in time 
of peace," notwithstanding that World War II was not terminated 
as to Germany until October 19, 1951, or as to Japan until April 
28, J952 ; whatever might have been the plan of n later Congress 
in continuing some controls long after Wor ld War II hostilities 
ceased, it is not to be assumed that the Congress which used the 
term "in time of peace" in Ar ticle 92 did so in order to deny sol
diers or civilians the benefit of jury trials for capital off enses 
committed 4 years a f ter a ll hostilities had ce"a.sed. 
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POIN T FROM SE PARATE OPIN ION 

Coio·ts.m.artinl Sec. G; J1try Sec. 17-jurisdiction-con.stitu.tUmal 
'l'"igltts. 
13 . One who, while se1·ving with the Army, is convicted by 

c-ourt.martial, dishonorably discharged, and sentenced to prison in 
the custody of the Arm)', has no constitutional right not to be 
tried by court+martial for a separate crime conunitted while serving 
the sentence imposed upon him. (From separate opinion by Har· 
Jan and Clark JJ.) 

APPEARANCES OF COUNSEL 

Cads S. Rhoads, of Detroit , Michigan and Robert E. H an11011, 
of CRstro Valley, California, argued the cause for petitioner . 

John F. Davis, of Wash ington, D.C. argued the cause for 
respondent. 

OPINION OF THE COURT 

Mr. Justice Douglas delivered the opinion of the Court . 
Ar ticle of War 92, 10 USC (1946 ed. Supp IV) Sec. 1564, 

which, prior to the adoption of the Uniform Code of Military 
Justice governed trials for murder or rape before courts-martial, 
contained a proviso " that no person shall be tried by court-martial 
for murder or rape committed within the geographical limits of 
the States of the Union and the District of Columbia in time _of 
peace." 

The question for decision concerns the meaning of t he words 
:in time of peace" in the context of Article 92. 

Petitioner, while serving with the United States Army in 
France, was convicted by a court-martial, dishonorably discharged, 
and sentenced to prison for 20 years. He was serving that sen
tence in the custody of the Army at Camp Cooke, California, 
when he was convicted by a court-.martial of the crime of con
spiracy to commit murder. This offense occurred on June 10, 
1949, at Camp Cooke. The question is whether June 10, 1949', 
was "in time of peace" as t he term was used in the 92d Article. 
The question was raised by a petition for a writ of habeas cor
pus challenging the jurisdiction of the court-martial. Both the 
District Court (148 F Supp 23) and the Court of Appeals (248 
F~d 783) ruled against petitioner. We granted cert iorari, 356 
u:; !ll l , 2 L ed 2d 585, 78 s Ct G"72. 

The Germans surrendered on May 8, 1945 (59 Stat 1857). 
the Japanese on September 2, 1945 (59 Stat 1733). The P resi
dent on December 31, 1946, proclaimed the cessation of host ili
ties, adding that "a state of war still exists." 61 Stat 1048. In 
1947, Senate J oint Resolution 123 was passed (61 Stat 449) which 
terminated, inter alia, several provisions of the Articles of War 
but did not mention Article 92. The war with Germ:my ter
minated Oct.ober 19, 1951, by a Joint Resolution of Congress 
(GS Stat 4.51) and a Pri?sidential Proclamation (66 Stat c3) . And 
on April 28, 1952, the formal declaration of peace and termina
tion of war with Japan was proclaimed by the President (66 
Stat c31), that being the effective date of the J apanese Peace 
Treaty. Since June 10, 1949-the critical date involved here-
preceded these lat ter dates, and s ince no previous action by t he 
political branches of our Government had specifically lif t ed Article 
92 from the "state of war" categol'y, it is argued that we were 
not then " in time of peace" for the purposes of Article 92. That 
argument gains support from a dictum in Kahn v. Anderson, 255 
US 1, 9, 10, 65 L ed 469, 474, 475, 41 S Ct 224, that the term 
"in time of peace" as used in Article 92 "signifies peace in the 
complete sense, officially declared." Of like tenor are generalized 
statements that the termination of a "state of war" is "a political 
act" of the other branches of Government, not the Judiciary. See 
Ludecke v. Watkins, 335 US 160, 169, 92 L ed 1881, 1888, 68 S 
Ct 1429. We do not think that either of those authoritie!'I is dis-
positive of the present controversy. A more particularized and 
discriminating analysis must be made. We deal with a term 
that must be construed in light of the precise facts of each case 

and the impact of the particular statute involved. Congress in 
drafting laws may decide that the Nation may be "at war" for 
one purpose, and at peace for another. The problem of judicial 
interpretation is to determine whether "in the sense of this law" 
peace had arrived. United States v. Anderson (US) 9 Wall 56, 
69, 19 L ed 615, 618. Only mischief can result if those terms 
al'e given one meaning regardless of the statutory context. 

In the Kahn case, the offense was committed on J uly 29, 
1918, and the trial started November 4, 1918-both dates being 
befo1·e the Armistice. It is, therefore, clear that the offem1e was 
not committed "in time of peace." Moreover, a military tribunal 
whose jurisdiction over a case a ttaches in a time of actual war 
docs not lose jurisdiction because hostilities cense. Once a mili
tary court acquires jurisdiction that jurisdiction continues until 
the end of the trinl and the imposition of t he sentence. Sec 
Carter v. McClaughry, 183 US 365, 383, 46 L cd 236, 246, 22 S Ct 181. 
Tho broad comments of t he Court in the Kahn Case on tho mean
ing of the term "in time of peace" as used in A1ticle 92 were, 
therefore, quite unnecessary for the decision. 

Ludecke v. Watkins, 335 US 160, 02 L ed 1881, 68 S Ct 1429, 
belongs in a special category of cases dealing with the power of 
the Executive or the Congress to deal with t he aftermath of pro
blems which a state of war brings and which a cessation of hos
tilities does not necessarily· dispel. T,hat case concerns the power 
of the President to remove an alien enemy after hostilities have ended 
but before the political branches have declared the state of war ended. 
Hamilton v. Kentucky Distillerie:; & Warehouse Co. 251 US 146, 64 L 
cd 194, 40 S Ct 106 involves the constitutionality under the war 
power of a prohibit ion law passed in 1918 after the armistice with 
Germany was signed and to be operative " until the conclultion of 
the present war a nd t hereafter until the termination of demo
bilization, the date of which shall be detcrminod and proclaimed 
by the President of the United States." Woods v. Cloyd W . 
Miller Co. 333 US 138, 92' L ed 596, 68 S Ct 421, concerns the 
constitutionality of control of housing rentals promulgated after 
hostilities were ended and before peace was formally declared. 
These cases deal with the reach of the war power, as a source 
of regulatory authority over national affairs, in the aftermath 
of hostilities. The earlier case of MeElrath v. U nited States, 
102 US 426, 26 L ed 189, is likewise irrelevant to our problem. 
It was a suit for backpay by an officer, the ouU:ome of which 
turned on a statute which allowed dismissal of an officer from 
the service "in time of peace" only by court-martial. The Pres
ident had made the dismissal; :rnd the Court held that such ac· 
tion, being before August 20, 1866, when the Presidential Pro
clamation announced the end of the rebellion and the existence of 
peace, was la"'oful, since there was extrinsic evidence that Con· 
gress did not intend the statute to be effective until the date 
cf the Proclamation. 

Our problem is not controlled by those cases. We deal with 
the term "in time of peace" in the setting cf :l grant of power 
to milita1-y tribune.ls to try people for capital offenses. Did Con
gress design a broad or a narrow grant of authority? Is the 
authority of a court-martial to try a soldier for a civil crime, 
such as murder 01· rape, to be generously or strictly construed? 
Cf. Duncan v. K.ahanamoku, 32..7 US 304, 90 L ed G88, 06 S Ct 606. 

We do not write on a clean slate. The attitude of a free so
ciety to the jurisdiction of military tribunals-our i·eluctance to 
gi\'e them authority to try people for non-military offenses-has 
a long history. 

We reviewed both B ritish and American history, touching 
on this point, in Reid v. Covert, 354 US 1, 23-30, 1 L ed 2d 114.3, 
1167-1170, 77 S Ct 1222. We pointed out the great alal'll1s sound
ed when James II authorized the trial of soldiers for non-military 
crimes and the American protests that mounted when British 
courts-martial impinged on the domain of civil courts in the 
country. The views of Blackstone became deeply imbedded in our 
thinking : 

"The necessit.y .of order and discipline in an army is the only 
thing which can give it countenance ; and therefore it ought not 
to be permitted in time of peace, when the king's courts are 
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open for all persons to recei\•e justice according to the laws of SEPARATE OPINION 
the land." 1 Blackstone's Commentaries 413. And see Hale, 
History and Analysis of the Common Law of England (1st ed Mr. Justice Harlan, whom Mr. Justice Clark joins, disscnt-
1713), 4-0-41. We spoke in that tradition in United States ex ing. 
rel. Toth v. Quarles, 350 US 11, 22, 100 L ed 8, 17, 76 S Ct 1, The Court today holds that on June 10, 1049, the date of this 
"Free countries of the world have tried to restrict military 
tribunals to the narrowest jurisdiction deemed absolutely essen
tial to maintaining discipline among troops in active service." 

The power to try soldiers for the capital crimes of murder 
and rape was long withheld. Not until 1863 was authority grant
ed. 12 Stat 736. And then it was restricted to times of "war, in
surrection, or rebellion." The theory was that the civil courts, 
being open, were wholly qualified to handle these cases. As Col. 
William Winthrop wrote in Military La.w and Precedents (2d 
ed 1920) about this 1863 law: 

"Its main object evidently was to provide for the punishment 
of these crimes in localities where, in consequence of military 
occupation, or the prevalence of martial law, the action of the 
civil courts is suspended, or their authority can not be exercised 
with the promptitude and efficiency required by the exigencies 
of the period and the necessities of military government.' 

Civil courts were, indeed, thought to be better qualified than 
milit.'lry tribunals to try non-military offenses. They have a more 
deeply engrained judicial attitude, a more thorough · indoctrina· 
tion in the procedural safeguards necessary for a fair t rial. More· 
over important constitutional guarantees come into play once 
the citizen whether soldier or civilian-is cha1Jted with a capit.'ll 
crime such as murder or rape. The most significant of the.Se is 
the right to trial by Jury, one of the most important safeguards 
against tyranny which our law has designed. We must assume 
that the Congress, as well as the courts, was alive to the im· 
portance of those constitutional guarantees when it gave Article 
92 its particular phrasing. Statutory language is construed t.o 
conform as near as may be t.o traditional guarantees that pro· 
tect the rights of the citizen. See Ex par~e Endo, 323 US 283, 
301-304, 89 L ed 243, 255, 256, 65 S Ct 208; Rowoldt v. Perfetto, 
355 US 115, 2 Led 2d 140, 78 S ct 180; Kent v. Dulles, 357, US 116, 
129, 2 L ed 2d, 1204, 1212, 78 S Ct 1113. We will attribute 
to Congress a purpose to guard jealously against the dilution of 
the liberties of the citizen that would result if the jurisdiction 
of military tribunals were enlarged at the expense of civil courts. 
General Enoch H. Crowder, Judge Advocate General, in testifying 
in favor of the forerunner of the present proviso of Article 92 
spoke of the protection it extended the officer and soldier by 
securing them a trial by their peers. We think the proviso 
should be read generously to achieve that end. 

We refused in Duncan v. Kahanamoku, 327 US 304, 90 L ed 
G88, 66 S Ct 606, to construe "martial law," as used in an Act 
of Congress, broadly so as t.o supplant all civilian laws and to sub
stitute milita.y for judicial trials of civilians not charged with 
violations of the law of war. We imputed to Congress an atti
tude that was more consonant with our traditions of civil liber
ties. We approach the analysis of the term "in time of peace" 
as used in Article 92 in the same manner. Whatever may have 
been the plan of a later Congress in continuing some controls 
long after hostilities ceased, we cannot readily assume that the 
earlier Congress used "in time of peace" in Article 92 to deny 
soldiers or civilians the benefit of jury trials in capital offenses 
four years after all hostilities had ceased. To hold otherwise 
wo:ild be to make substantial rights turn on a fiction. We will 
not presume that Congress used the words "in time of peace" in 
that sense. The meaning attributed t.o them is at war with com
mon sense, destructive of civil rights, and unnecessary for realiza
tion of the balanced scheme promulgated by Articles of War. 
We hold that June 10, 1949 was "in time of peace" as those words 
were used in Article 92. This conclusion makes it unnecessary 
for us to consider the other questions presented, including the 
constitutional issues which have been much mooted. 

Reversed. 
Mr. Justice Frankfurter took no part in the consideration or 

decision of this case. 

capital offense, this country was "in time of peace" within the 
meaning of Article of War 92, 10 USC (1946 ed, Supp IV) Sec. 
15G4, and therefore that the court-martial before which petitioner 
was tried was without statutory jurisdiction to entertain the pro· 
ceedings. Believing that the ground upon which the Court nulli
fies petitioner's conviction has long been settled squarely t.o the 
contrary, and that a de novo examination of the question also 
requires the conclusion that the United States, on June 10, 1949 
was not "in time of peace" wjthin the meaning of Article 92, I 
respectfully dissent. 

In Kahn v. Anderson, 255 US 1, 10, 65 L ed 469, 475, 41 S Ct 
224 this Court unanimously held that the term "in time of peace" 
in Article 92 "signifies peace in the complete sense, officially 
declared." See also Givens v. Zerbst, 255 US 11, 21, 65 L ed 475, 
480, 41 S Ct 227. The Court now dismisses this square holding 
as dictum and as "quite unnecessary for the decision," pointing 
out that the statement of facts in Kahn shows that the capital 
offense for which petitioner there was tried was committed 
before the Armistice which resulted in the termination active 
hostilities in World War I, and that the court-martial which tried 
him was also convened before the Armistice. I think that Kahn 
can hardly be dismissed so lightly. The conclusion there as to 

· the meaning of "in time of peace" might have been regarded as 
unnecessary to decision only had the Court proceeding on a theory 
entirely different from that which it actually adopted, relied on 
the date of the offense or of the beginning of t rial as dispositive. 
But plainly the Court did not proceed on any such basis. Rather, 
it accepted at least arguendo petitioners contention that the court
ma1tial which had tried him did not have jurisdiction to continue 
"in time of peace" even a i-rial previously begun. I t is thus not sound 
to say that the holding that "peace" in Article 92 "signifies peace 
in the complete sense, officially declared," was unnecessary to 
the decision in Kahn. Given the ground upon which the court . 
chose to decide the case it was quite indispensable. The idea that 
the ground on which a court actually decides a case becomes dic
tum because the case might have been decided on another ground 
is novel doctrine to me. 

I think that Congress, and the military authorities charged 
with the implementation and enforcement of the Atticles of War, 
should be able to rely on a construction given one of those Articles 
by nn unanimous decision of this Court. The conclusion in Kahn 
was not reached lightly without full consideration, as is shown 
by the fact that nearly two pages of the summary of counsel's 
argument contained in the report of ihe case are devoted to a. 
discussion of the question, and another two pages of the summary 
of counsels' pages to the court's expression of the point. In 
1948, 27 years after Kahn and a single year before the prosecu
tion here involved, Congress re-enacted Article 92 without change 
in the relevant language. The Court now holds that between 1921 
and 1949 the meaning of the statute underwent an inexplicable 
change, and that the auth~rity under the statute then confirmed 
must now be domed I sec no wanant for thus speculating anew 
as to the motives of Congress in enacting and re-enacting the 
phrase " in time of peace" in Article 92. 

Entirely apart from Kahn, I think today's decision is de
monstrably wrong. This Court has consistently for nearly 100 
years 1·ecognized, in many contexts, that a cessation of active hos· 
tilities does not denote the end of "war" or the beginning of 
"peace" as those or similar terms have been used from time t.o 
t ime by Congress in legislation. In McElrath v. United States, 
102 US 426, 26 L ed 189, there was before the Court a statute of 
Congress prohibiting summary dismissal by the President of 
military officers "in time of peace". Althciugh I venture to say 
that almost as rnany reasons could be conjured up for construing 
the term loosely in that context as in that now before us, the 
the Court, unanimously held that July 1866. was not "in time of 
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peace" although active hostilities between North and South had 
long since ceased, and that "peace, in contemplation of law" did 
not exist until the Presidential Proclamation of August 20, 1866. 
See also United State3 v. Anderson (US) 9 Wall 56, 19 L ed 
615. In Ludecke v. Watkins, 335 US 160, 168, 169, !J2 L ed 1881, 
1888, 68 S Ct 1429, this Court in construing a statute recognized 
that, "The state of war" may be terminated by treaty or legisla
tion or Presidential Proclamation. Whatever the mode, its ter
mination is a political act." See also Woods v. Cloyed W. l\Iiller 
Co. 333 US 138, 92 L ed 59G, 68 S Ct 421; Unitedl States ex rel. 
Knauff v. Shaughnessy, 338 US 537, 94 L ed 317, 70 S Ct 309, 
both expressly recognizing that the state of war bC'tween this 
country and the Axis powe1·s was not terminated by either the 
PrcsidentiRI Proclamation of 1946 nor the J oint Resolution of 
July 1947. 

The Court says that "Congress in dra.ft.ing laws may de
cide that the Nation may be 'at war' for one purpose, and 'at 
peace' for another. Of course it may. But the Court points to 
1 ' ease, and I know of none, which has construed statutory 
language similar to that found in Article 92 to mean anything 
but "peace in the complete sense, officially declared." Under 
these circumstance, and given McElrath and Kahn the conclu· 
sion seems to me unmistakable that Congress intended that "peace" 
in Article 92 mean what we have always, until today, held it 
meant in this and other congressional legislation. When Con
gress has v.ished to define "war" or "peace" in particular statutes 

TJ!E NEED OF . ((Continued fron~ page 77) 

common man, of the perpetually adolescent common man, of the 
common man unskilled in the art of living, (who), untaught in 

· the wisdom of the race, is incompetent either to rule or to be ruled; 
is blatantly vulgar, ill-manne-rcnl, boorish, unsure of himself, hun
gry for happiness, not a man so much as a boy who has out
grown h's britches." And for this, our \\Titer said, thC' common man 
is not to blame. "The blame rests on his schoolmasters." The 
Department has adopted a program towards the improvement of 
the present teaching staff and the careful choice of the future 
mentors of our youth, both in public and private schools. · 

It is with some such similar thoughts, it is in a kind of con
cern for some such indictment, that we in the Department of Edu
cation have of late likewise turned our gaze upon the youth out 
of school - upon that segment of our " flaming youth" which all 
too often has become a "flaming question." In true deliberate 
care, we have made the schools, with whatever facilities they may 
have available, include in their program of activities the active 
cooperation - if not the outright participation - of these out
of-school youth. And then, too, in frank earnestness, we have 
solicited and enlisted the interest in this regard of the local com
mittees of the Board of National Education, the local bartio coun
cils , and the parent-teacher associations as well as of such or
ganization as the local chambers of commerce or agriculture, or 
industries, the Women's Club, the Jaycees, Lions, Rotarians, 
Knights of Columbus, Daughters of Isabella, the Inner-Wheelers, 
organizations of all colors and creeds, the local t rade or labor 
unions, or possibly the local associations of lawyers. Our goal 
is the same: to help these youth-out-of-school not only to get into 
profitable employment but also to see that they employ their 
leisure time pleasurably, to the end that, in Providcnce·s good 
and generous time, they may all rise to the ranks of a model 
citizenry in the many far.flung communities of our country. 

My friends, I must say now, in concluding this message, that 
where there appears an obvious need to revise our Constitution, 
such as possibly in the cases mentioned by His Excellency, the 
President, in his State-of-the-Nation address before the joint ses
sion of our Congress on January 26, let's proceed to do so. But 
where there is no such imminent need, where we are tempted to 
offer a change in this fundamental law merely for the sake of 
change, let's make haste slowly - let's raise the restraining hand 
of prudence. It we had not disturbed the balance in the odginal 
Constitution by adopting hasty amendments in 1941 and 1947, 
changing the tenure of office of the executive and the composi
t ion of the legislative body, there would be no need of devising 

RS meaning something else, it has explicitly done so. Sec, e.g., 
War Brides Act, 59 Stat 659: "For the purpose of this Act, 
the Second World War shall be deemed to have commenced on 
December 7, 19ill, and to have ceased upon the terminat.ion of 
hostilities as declared by the President or by a joint resolution 
of Congress." 

Today's decision casts a cloud upon the meaning of all fede
ral legislation tl1e impact of which depends upon the existence of 
"peace" or "war". 1-Iithert.o legislation of this sort has been con~ 
strued according t.o well-defined principles, the Court looking to 
"treaty or legislation or PresidC'ntiaJ Proclamation," Ludecke v. 
Watkins, 335 US at 168, to ascertain whether a "state of war" 
exists. The Court in an effort to make a "more particularized 
and discriminating a1ialysis," has apparently jettisoned these prin
ciples. It is far from clear to me just what has takrn their 
place. 

The Court docs not reach petitioners contention that he could 
not constitutionally be tried by court-martial because he was not 
a member of the ~i.rmed forces at the time this offense was com· 
mittcd. It is sufficient to say that this contention is also square
ly foreclosed by Kahn v. Anderson, 255 US 1, 65 L ed 469, 41 
S Ct 224, supra and that in my opinion nothing in United States 
ex rel. Toth v. Quarles, 350 US 11, 100 L ed 8, 76 S Ct 1, or 
in Reid v. Covert, 354 US 1, 1 L ed 2d 1148, 77 S Ct 1122, im
pairs the authority of Kahn on this score. 

I would affirm. 

new ways of synchronizing our national elections. Indeed, rather 
than fritter away our time in any controversial, albeit unneces
sary, attempts to amend the Constitution, let's re-read it, r e
study it, re·examine it, and from the process gather the s timulus 
and guidance that could indicate for us possible ways and means 
of grappling with the pressing needs and problems of today. 
After all, these problems are not new, and all that is needed per
haps towards their solution is a fresh perspective, vital approach, 
a renewed spirit of dedication, and this - especially through 
education - we can well do within the framework of the Con· 
stitution. 

Again, from the process of re-reading, re-studying, or re
examining the Constitution, let us acquire added conviction that 
our passion is not for expedients, "which are for the hour," ••but 
fo1· principles," "which are for the agC's." Product that it is of 
the best minds of our land, the result that it is of the a.spirations 
of our people in the exercise of their sovereign authority, this 
Constitution contains precisely the lasting principles I have al
luded to. To know them, to appreciate them, to apply them in 
their integritl• - that is to say, to implement what the Constitu
tion already contains rather than revise or add to it - that 
will be to us, I submit, the more profound duty, the more en
nobling task. 

SEPARATION OF POWERS UNDER THE MALOLOS CONSTiTUTION 
"While I proclaimed the principle cf the separation of 

powers, I conferred upon the legislature such ample powers 
in the Constitution that in reality had the power of super
vision over the executive and judicial branches and in order 
l-o make this supervision more effective, in imitation of the 
Constitution of Costa Rica, I established what is known as 
lhe permanent commission, i.e., a committee composed of 
members of Congress who are to assume all the powers of 
lhe same while not in session, with sufficient powers to adopt 
any urgent measu1·es in case of emergency; in a word, it 
can be> said that the Congress of the Republic was the supl'emC' 
power (po<ler omnimodod) in the whole nation... Having in 
mind that, should we become independent, we would have for 
'.l long time an oUgarchical republie in which the military 
element, which is ignorant as a whole, would predominate, 
in order to check this oligarchy, I preferred to neutralize 
it by an intellectual oligarchy, since the Congress was com· 
posed of the most intellcetual classes of our country. This 
is the ll'eason why I conferred upon the legislature such am
ple powers not only in the field cf lcgisla~ion, but also in 
the supervision of the cxecutivll and judicial branches. In a 
word, between the two oligarchies, l preferred the intellectual 
oli.garchy of the many to the ignorant oligarchy." - Dr. Felipe 
Calderon, in his Mis Memorias sobre la Rf)uolucion Filipina, 
pp. 239-241 . 
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SUPREME COURT DECISIONS 

Julieta Ta11tb1rntint1 de Tcmyco, Petitioner, vs. Hon. Ramon R. 
San Jose, as Judne of First bi,stance of Maiiila, Salvador BarriM, 
Jose S, Sart.e and Eduar'f.lo G1itienez, Respondents, G. R. No. L-
8162, August 30, 1955, l11ontemayo1·, J. 

fi led beyond the reglementary period for appeal. 

6. PROBATE COURT ACTS AS TRUSTEE.-l n probate pro-
cecdings, the P robate Court acts as a trustee of the estate, 
and as such trustee, it should zealously guard the estate in 
its administration and see to it that it is wisely and economic
ally administered and not dissiPated. 

~~~~:~EG:~N~-~:::~t~RO~(~~:f F:p~·~ ~~~~~~~h~u;r~ 7. PROBATE PROCEEDINGS; WHEN SEPARATE ACTIONS 
WILL LIE.- After a probate case is definitely closed, then 
is the time to consider a separate action to set aside an order 
or judgment of tho probate court, this, in order not to reopen 
the probate proceedings already terminated. But while the 
probata proceedings are still open, then the logical tribunal 
called upon to consider and grant the remedy is the probate 
court itself. 

bate Court allowed each of the three a ttorneys, Barrios, Sarte 
and Gutierrez, an additional fee of P70,000.00, and that the 
sum of !ll7,500.00 be paid to each attorney. Another 01·dcr was 
issued by lhe Court on November 2G, 1952, authol'izing the ad
ministrators to pay Atty. Gutierrez the sum of P30,000.00 for 
drawing up the will of the deceased Clam Tambunting . . 

On August 14, Hl53, one of the legatees asked the Court to 
set aside these two orders, which the Court denied on the ground 
that it was filed out of time, well beyond the period fixed by 
Rule 38 of the Rules of Court relative to petitions for relief. 
Tl:.e complaining legatee appealed from said order. 

Held: The two orders in question granting attorney's fees 
arc merely incidental to the probate proceedings and may bo 
r egarded as interlocutory in natu re, subject to modification or 
setting :rnide by the probate court until the proce<!dings· are 
terminated and the case definitely closed, after which said orders 
be1:ome final and exccutory. 

2. PROBATE COURT CONTROL OVER INCIDENTS OF PRO
CEEDINGS.-As a rule, during the pendency of special pro
ceedings, the probate court retains control and jurisdiction over 
incidents connected with it, including its orders not affecting 
third parties who may by such orders, have acquired vested 
rights.· This control and jurisdiction is particularly extens ive 
to and effective against its own officers, such as administrafors 
appointed by it, and attorneys representing them or represent
ing parties included in the proceedings. 

:<. ORDER FIXING FEES OF ADMINISTRATOR INTERLO· 
CUTORY.-Just as the probate court may increase as it had 
increased the fees of the attorneys in the 1iresent case, it could 
equally and with the same authority decrease said attorney's 
fees when so warranted, as for instance, if it is found that the 
value of the estate is much less than what was originally 
assessed, and on which erroneous assessment the original fees 
were awarded. The same thing is true with regard to fees 
to be allowed administrators. 

4. WHEN ORDER OVER INCIDEKTS IN PROBATE PRO
CEEDINGS BECOMES FJNAL.-An order fixing the fees of 
an administrator or of an attorney rendering professional ser
vices to an admin'istrator, continues to be under the control of 
the probate court until the case is closed, and until then, the 
coui't may modify or set it aside in the sense that it may de
crease or increase the same according to the facts and cir
cumstances as they develop and unfold in the course of the 
probate proceedings; and even if said fees have already been 
pattially or fully paid, they may yet be ordered returned or 
reimbursed to the estate, or a bond may be required of the 
c~urt officer 1·eceiving them, to guarantee the· return or re
imbursement if later found to be necessary. Once the pro
ceedings are terminated and the case definitely closed, the 
order becomes final and executory. 

5. INTERLOCUTORY ORDE RS IN PROBATE PROCEEDINGS 
APPE ALABLE.-Although an order of the probate court is 
merely int-erlocutory, the same is appealable because Rule 41, 
Section 2, of the Rules of Court is not applicable to probate 
proceedings. So the appeal filed in August, 1953, from the 
orders of April 9, 1952 and November 26, 1952 must be given 
due course although the motion to set those orders aside was 

O.mrta, Lichanco & Pi'cazo, for petitioner. 
Jose S . Sartc, in his own behalf. 
Edtwnlo D. Gutierrez. in his own behalf. 
Salvudor Barrios, in his own behalf. 

D EC I SION 

Clara Tambunting died on April 2, 1950, leaving properties, 
real and personal of great value. Her will was probated on Aug
ust 21, 1950. Survived by her husband Vicente L. Legarda, she 
left as sole and direct heir her grandson Vcente Legarda Price, 
an only child of her only ch ild and daughter Cla rita Tambunting 
married to Walter Scott Price. Clarita died during the Libera
tion in 1945; her surviving spouse Walter Scott Price later re
married a nd returned to the United States. His sister Pacifica 
Price de Barrios married to a brother of At ty. Salvador Barr ios 
was later appointed guardian of the minor Vicente Legarda P rice 
who by now must be around ten or eleven years old. Clara's will 
disposed of her estate in the following manner: 

1. 4/ 6 to her grandson Vicente Legarda Price; 
2. 1/ 6 to her husband Vicente L. Legarda (who later mar

ried a daughter of Atty. Jose S, Sarte); and 
3 . 1/6 to her nephews and nieces named Benjamin, Augusto, 

Romeo and Julieta, all surnamed TAMBUNTING, 
children of her brother Manuel Tambunting. 

Three co-administrators were appointed - Vicente L, Legarda, 
represented by his father-in-law Atty. Sarte; Pacifica Price de 
Barrios, represented by her brother-in-law Atty. Barrios; and Au
g usto Tambunting, represented by Atty. Eduardo D. Gutierrez. 
Each co-administrator filed a bond in the sum of Pl 0,00-0.00. At 
the time the estate was valued at P200,000.00.. 

By order of the probate court of October 14, 1950, for pay
ment of the fees of said three attorneys Barrios, Sarte and Gu
tierrez, Judge Pecson authorized them to collect from the estate 
P50,000.00, 1>'25,000.00 and P25,000.00, rrespectivcly. This order was 
based on an omnibus petition f iled by all the heirs, co-administra
tors and their attorneys asking for said payment and informfog 
the court that the estate was actually worth !•3,000,000.00. 

Walter Scott Price, father of the miner Vicente Legarda Price 
was also given a legacy in the sum of P25,000.00 on condition that 
he relinquished the administ ratioi1 of° the estate. He evidently 
accepted the condition and he was paid the amount of the legacy. 
I t should be stated in this connection that each of the co-adminis
trators was awarded by the court a fee of P30,000.00 and the total 
award of !'90,000.00 seems to have also been paid to said co-ad
ministrators. 

On June 15, 1951, Attys. Sarte and Gut ierrez filed a joint pe
tition asking the probate court that their authorized attorney's 
fees of P25,000.00 each be equalized to that .of Atty. Barrios which 
w3s P50,000.00. Pacifica Price, co-administrator and her counsel 
Atty. Barrios opposed the pet it ion but later withdrew their oppo
sition provided that the additional fees of P25,000.00 each sought 
by Attys. Sarte and Gutierrez be paid from the share of their 
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clients, namely, Benjamin, Augusto, Romeo and J ulieta, represent· 
ed by Atty. Gutierrez and Vicente L. Legarda represented by 
Atty. Sarte. Because of the conformity of the parties this peti· 
tion for increase was granted by the probate court, and to be 
paid from the estate, but with the understanding that the f ee 
of P00,000.00 given to Atty. Barrios and the fees of Attys. Sarte 
and Gutierrez of P25,000.00 each plus the additio1ml P25,000.00 
to each should be the limit to the amounts of attorney's fees 
chargeable to the estate, and that any additional attorney's fees 
sought and awarded should come from the estate of their respeetive 
clients and with the consent of the latter. 

The Probate court was informed that the estate had around 
Pl,000,000.00 in cash deposited in Philippine and United States 
Banks from which the attorney's fees already mentioned could be 
paid, and cash advances to the heirs and legatees could be made. 
From the record we gather that these funds were withdrawn 
from the banks and were presumably distributed and paid out 
1-oughly as follows: 

Partial distribution: 
To Vicente Legarda Price, minor P2fi0,000.00 
To Vicente Lcgarda, surviving spouse 225,000.00 
To children of Manuel Tambunting, named 

Benjamin, Augusto, Romeo and J ulieta · 185,000.00 
To legatees enumerated in the will in dif. 

ferent amounts 49,000.00 
Legacy to Walter Scott Price, father of minor 

Vicente Legarda Price provided he 1·eJin. 
quished administration of the estate . 25,000.00 

Paid to various creditors 7 ,168.95 
Administration fees, 3?'a of value of estate, or 

1'/'o to each co·administrator, per order of 
October 6, 1950. (Certainty of payment 
does not appear in the record.} 90,000.00 

Attorney's Fees, P50,000.00 to each attorney 
of each co.administrator, as of the order 
of February 3, 1951 150,000.00 

TOTAL. P981,168.95 

On January 16, 1951, Atty. Gutierrez filed a proof of claim 
for P30,000.00 "for study, preparation and drawing of thP. last 
will and testament" of Clara Tambunting which will is said to 
consist of only three pages. The amount claimed was based on 
the alleged value of the estate, namely, 1'3,000,000.00, that is to 
say, l % thereof. 

On February 6, 1952, an omnibus petition '\vas filed by all the 
heirs, principal legatees and co-administrators and their attorneys 
asking the court to fix and approve the cash value of the 
usufruct of the surviving spouse Vicente L. Legarda in the amount 
of PS0,000.00 · to pay an additional attorney's fees to the three 
lawyers Sarte: Barrios ,and Gutier rez in the amount of Pl00,000.00 
each; to pay on account of said additional attorney's fees the sum 
of P20,000.00 to each attorney and that in order to pay said 
amounts of PS0,000.00, cash value of the usufruct, PG0,000.00 ad· 
vance to the attorneys and P00,000.00 as partial payment of the 
taxes to the Government, the three co-administrators be authorized 
to pressure a loan from the trust funds deposited in the name of 
Vicente Legarda Price in the amount of Pl60,000.00. 

In an order dated February 29, 1952, Judge San Jose denied 
the prayer for authority to secure a loan; denied the prayer for 
the payment of additional attorm~y's fees in the amount of PlOO,· 
000.00 each, but approved the agreement of the parties fixing the 
cash value of the usufruct of Vicente L. Legarda in the sum of 
P50,000.00. This amount was paid to Vicente Legarda and is in· 
eluded in the P225,000.00 paid to him a-:cording to the partial dis· 
tribution already stated, Jn the same order Judge San .Tose di· 
rected the administrators to wind up the probate proceedings with
in 30 days. 

In an omnibus petition dated March 20, 1952 filed by the 
heirs, co.administrators and their attorneys, the reconsideration of 

the order of Judge San Jose of February 29, 1952, was asked, 
alleging as an important ground for said reconsideration the asser· 
tion and claim that the estate may be conservatively valued a t 
P7 ,000,000.00: 

By ol'dcr of April 9, 1952 Judge Ibanez, apparently acting a s 
vacation J udge in the sala of Judge San Jose, granted in part 
the motion for reconsideration and allowed each of the three at· 
torneys an additional fee of P70,000.00 instead of Pl00,000.00 as 
previously sought, and that instead of the P20,000.00 desired to be 
advanced to each attorney on account of the P70,000.00 increase in 
fees, only Pl7,500.00 be paid each attorney. This order of A pril 
9, 1952, granting the petition for the payment of P70,000.00 adcli· 
tional fee to each attorney is one of the orders involved in the 
present case before this Court. 

Jn a petition dated November 25, 1952, Atty. Gutierrez re· 
minded the probate cou rt of his previous petition of January 15, 
1951 claiming the sum of P30,000.00 for drawing up the will of 
Clara Tambunting and of the omnibus petition filed by the heirs, 
administrators and their attorneys agreeing to said claim. Jn an 
order dated September 26, 1952, Judge San Jose granted said 
claim for P30,000.00. This is the other order involved in the pre· 
sent petition for mandamus. 

On December 2, 1952 Julieta Tambunting dismissed Atty. 
Gutierrez as her lawyer and employed the law firm of Ozaeta, 
Roxas, Lichauco & Picazo who filed their appearance on the same 
date. 

Presumably, because of the claim and representations made 
by the three attorneys Sarte, Barrios and Gutierrez that the estate 
had a conservative value of P7,000,000.00, the Government on April 
27, 1953, filed a claim for taxes, estate and inheritance, including 
surcharges, in the amount of Pl,581,671.80, based apparently on 
the value of the estate as stated in the petition for increase of 
attorney's fees dated J anuary 31, 1952. Subsequently, however, 
this claim of the Government for taxes was reconsidered presuma
bly upon representation of the co.administrators and their attor· 
neys that the estate was worth much less than P7,000,000.00 and 
the Government accordingly reduced its claim for taxes from l'l,· 
581,671.80 to P493,734.26, and from this latter amount one ma:r 
estimate the actual value of the estate at between two and two 
and a half million pesos. 

On August 14, 1953, Julieta Tambunting thru her new at
torneys petitioned the probate court to set aside its order of April 
9, 1952 trranting to each of the three r espondent attorneys 1170,. 
000.00 as additional a ttorney's fees and its order of November 26, 
1952, granting to Atty. Gutierrez a separate fee of P30.00V.OO for 
preparing the will of Clara Tambunting, all on the ground that 
the said fees were procu1-ed thru fraudulent misrepresentation that 
the value of the estate was P7,000,000.00 when in fact said at
torneys knew it to be only two million pesos, this, with the collu
sion of the administrators and their respective attorneys, to the 
prejudice of the estate especially of the minor Vicente Legarda 
Price under the guardianship of one of the co-administrators. In 
its order of December 28, 1953 Judge San Jose denied said peti~ 
tion apparently on the ground that it was filed out of time, weil 
heyond the period fixed by Ruic 38 of the Rules of Court reh1 tive 
to petitions for relief, he also denied a motion for reconsidera
t ion of this order of denial. 

On Apl'il 20, 1954, petitioner Julieta Tambunting filed a notice 
of appeal and an appeal bond and the record on appeal, but 
respondent Judge San Jose in his order of August 27, 1954, denied 
the appeal. Because of tliat order denying the nppeal, Julieta 
Tambunting fi led the present petition for mandamus against .Judge 
San Jose a11d Attorneys Barrios, Sarte and Gutierrez, to compel 
the former to approve and certify to this Court the record on 
appeal presented by petitioner on April 20, 1954. 

The reason given by respondent Judge in his order of August 
27, 1954 refusing to give due course to the appeal is that his order 
of December 28, 1953 sought to be appealed. did not constitute a 
final determination of the rights of pctitionep Juliet.a Tambunting 
with respect to the orders of April 9, 1952 and December 26, 1952 for 
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the reason that she had an adequate remedy grnnted to her by law, 
namely, a separate action to annul said two orders on the gro>.Jnd 
of fraud, if filed within four years after the discovery of the fraud. 
We believe that the order of December 28, 1953, denying the pct i. 
tion of August 14, 1953 on the ground that it was filed beyont! 
the period requi1·ed by Rule 38, is appealable (Paner vs. Yatco, 
G. R. No. L-2042, 48 O.G. No. 1 , p. 61) . Being appealable, the 
lower court may not deny the ap1Jeal if perfect.ed on time as ap. 
parently it was so perfected. Even assuming for a moment that 
1t. was a mere interlocutory order, as claimed by 1·espondents and 
so not appealable unde1· Rule 41, Sec. 2 of the Rules of Court, 
nevertheless, it has been held in the case of Dais vs. Ca rduiio, 49 
Phil. 169, that this rule is not applicable to probate proceedings. 

But the lower court says that the order sought to be appealed 
did not constitute a final determination of the rights of petitioner 
with respect to the two orders sought to be set aside. We do not 
agree. If not appealed, then there was nothing to stop or pre
vent the probate court from enforcing and carrying out the ~rms 
of tho two orders in question and paying out the large sums in· 
voh•ed in them. In other words, within the probate proceedings, 
the order of December 28, 1953, would constitute a final deter
mination of the rights of appellant.petitioner with respect to the 
payment of said sums, thereby coming within the purview of 
Rule 105, Section (e) which provides that an interested person 
may appeal in special proceedings from an order 01· judgment 
rendered by a Court of Fi rst Instance, where such order or judg· 
rncnt: 

"Constitutes, in proceedings relating to the settlement of 
the estate of n deceased person, or the administration of a 
trustee or gual'dian, a final determination in the lower court 
of the rights of the party appealing, except that 1..0 appeal 
shall be allowed from the appointment of a special administra-
tor.'' 

The lower court further claims that appellant had anothe)· 
adequate remedy granted to her by Jaw, namely, a separate ac
tion to annul said two orders on the ground of fraud. But why 
compel appellant to resort to another remedy, assuming that it 
was available, when the remedy by appeal which she is now in· 
voking is not only adequate but the most speedy, convenient and 
least expensive? Moreover, the adequate remedy• referred to by 
tbe probate court meant filing a separate action not before the 
same probat.e court but before the regular Court of First Instance, 
perhaps presided over by another judge who would have no knawl
edgc whatsoever of the facts and circumstances involved in the 
probate proceedings, particularly those su1Tounding the bsuan.::e 
of the two orders in question. Aside from the pleru.!i11gs re· 
quired in said separate action, evidence would have to be prP!;f'l'l· 
ed, and by the time that the sepanito action is finally terminated, 
not excluding appeal by the party dissatisfied with the decision ur 
the lower court, the reinedy sought may prove to be too late ~nc! 
empty because the sums whose disbursement was sought to be 
~topped and prevented, may in the meantime have been paid, and 
spent by the payees, thereby rendering recovery difficult, if 1l(lt. 

impossible. 
After a probate case is definitely closed, then is the time to 

consider a separate action to set aside an order or jurlgment of 
the probate court, this, in order not to reopen the probate pro
ceedings already terminated. But while th'c probate proceedings 
are still open, then the logical tribu'nal called upon to consider 
and gram the remedy is the pre.bate court itself. 

One would naturally inquire into and it is necessary to as
certain the nature and status of the two order s in question dat~d 
April 9, 1952 and November 26, 1952, granting attornr.y's fee::;, 
and whether or not they were such orders or judgment-!' which 
were coYercd by Ruic 38 of the Rules of Court regarding petitions 
for relief. Rule 38, particularly sections 2 and 3 thereof refer to 
orders and judgments which have become final or executory. Do 
the two orders aforementioned come under this category? 

We believe and hold that the two orders in question E;rnnt· 

ing attorney's fees are merely incidental to the probate proc:eed
ings and may be regarded a s interlocutory in nature, subj ect to 
modification or setting aside by the probate couit until the pro· 
cc1..>drngs are terminated and the case definitely closed, af ter which 
saitl orders become final and executory. As n rule, during the 
pendcncy of special proceedings, the probate court retains con
trol and jurisdiction over incidents connected with it, including 
its orders not affecting third parties who may by such orrlers, 
have acqu ired vested rights. This control and jurisdiction is par·· 
t.icularly extensive to and effective against its own officers, such 
as administrators appointed by it, and attorneys representing 
them or representing parties included in the proceedings. As this 
Court has said in the case of Oiias v. Javille, 54 Phil 604, "In 
probate proceedings considerable latitude is allowed a Court cf 
First Instance in rnodifyin~ or revoking its own orders as lor:g 
as the proceedings are pending in the same Court a nd timely a p
plicatior.. or acti\lns for such modifications or revocations are 
n•adc by the interested parties." Just as the probate court may 
increase as it had increased the fees of the attorneys in the present 
case, it could equally nnd with the same· authority decrease said 
attorney's fees when so war ranted, as for instance, if it is found 
that tl1e value of the esta~ is much less than what was originally 
assessed, a nd on which erroneous assessment, the original fees were 
awarded. The same thing is true with regard to fees to be al· 
lowed administrators. In other words, an order fixing the fr.cs 
of an administrator or of an attorney rendering professional ser
vices to an administrator, continues to be under the control of 
the probate court until the case is closed, and until then, the cot.rt 
may modify or set it aside in the sense that it may decrensc or 
increase the same according to the facts and circumstances as 
they develop and unfold in the course of the probate proceed· 
ings; a nd even if said fees have already been partially or folly 
paid, they may yet be ordered returned or reimbursed to lho 
estate, or a bond may be required of the court officer receiving 
them, to guarantee the return or reimbursement if later found t:.o 
be necessary (Dais vs. Cardufi.e, 49 Phil. 165) . Respondent Judge 
therefore erred in denying the petition of Julieta Tambunting 
dated August 14, 1953 to set aside the two orders of April :l, 
1952 and November 26, 1952, in the mistaken belief that said 
orders had become final and executory and so came under the 
provisions of Rule 38, and because the petition for relief 11·.1s 
filed beyond the period prescribed by said Rule 38. 

In this connection, it may be stated that we have carefui1y 
gone over the record, particularly the different fees awarded to 
the rather numerous court officers intervening in these probate 
proceedings, and we cannot get away from the impression t.hat 
the estate cannot be said to have been administered economically. 
For instance, we are not convinced that it was necessary to have 
three co-adnUnistrators to administer the estate, and each of them 
being paid P30,000.00, and on top of that to have each co-ad· 
ministrator rep1esented by a separate attorney who, excluding the 
P70,000.00 additional fees now in question, have already been grant. 
ed ancl paid P00,000.00 each. This does not seem to be a case 
involving much of any litigation, or of numerous claims or com· 
plieated accounts. So far, the amount paid to creditors is only 
about seven thousand pesos. There are no children or heirs of 
several marriages, with conflicting and adverse interests which 
should bo represented and protected by perhaps separate adminis· 
t rators and counsel. There is only one forced and direct heir and 
a minor at that. The rest al·e legatees whose rights and interests 
can ,have no possible, much less serious conflict with those of the 
direct heir. True, most of the awards and grants of fees to the 
court officers intervening were based on omnibus petitions and 
bolstered by the conformity of the co-a:dministrators, the heirs, 
legatees, and the attorneys themselves, but one might consider 
the special relationship between the heirs, legatees, co-administra· 
tors and their att.orneys. As already stated, as co-administrat.or 
Vicente Legarda is represented by Atty. Sarte, his father-in· 
law; co-:.dministratrix Pacifica Price-BarrioS is represented by 
Atty. Barrios, her brother-in-law; and as to the minor Vicente 
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Lega!'da P r ice now about 10 or 11 years old, he could have been 
represented by his own father Walter Scott P rice his natural 
guardian but said father after being given a legacy of P25,000.00 
had left the Islands and remarried, The minor could a lso have 
been under the guardianship of his grandfather Vicente Legarda 
but the latter has also remarried a nd as a lready sa id, in his ca
pacity as co-administrator, has engaged as his lawyer his father
in-!aw. So, the minor is no\v under the guardianship of his aunt 
Pacifica Price Barrios but she is a lso married and in her ca
pacity as co-.administratrx, has engaged as her counsel her brother
in-law Atty. Barrios. Considering these special relationships above 
referred to, which may have tho effect of divided loyalty, the om
nibus petitions agreed to by the legatees, heirs , co-adminstrators 

und their attc)l'neys would appear not to have the weight and 
merit usually accorded such petitions, especially when we bear 
in mind that the con!o1mity to such omnibus petitions on the 
part of the minor Vicente Legarda Price, was given not by him 
personally for he was only about nine or ten years old, but by 
;,ruardian Pacifica Price de Ba.rrios. Another point not to be lost 
s ight of is that inasmuch ns the minor is entitled to 4/ 6 or 
2/3 of the whole estate, naturally, for every amount disbursed 
as attorney's fees a.nd co-administ.ra.tors fees, he would . have t.o 
bear 2/ 3 of the same. By these observations, it is ne it her our 
intention nor our desire to prejudge the merits of the case as 
regards the propriety or reasonableness of the two orders of 
April 9, 1952 and November 26, 1952, granting attorney's f ees, 
which will eventually and in due time, be considered and passed 
.upon by the proper court. 

We may add tha.t in probate proceedings the probate court 
acts as a trustee of the estate and as such trustee it should jealous
ly guard the C"Sta.tc under admiltistration (Dariano v. Pidalgo, 14 
Phil. 67) and sec to it that it is wisely and economically administer
ed and not dissipated. In the case of Mendoza Y. Pacheco, li4 
Phil. 142, this Court said: 

·•x x x the State fails wretchedly in its dutr to its citzens 
if the machinery furnished by it for the division and distri
bution of the property of a. decedent is so cumbersome, un
wieldy and expensive that a considerable portion of the 
estate is absorbed in the process of such division. Where a.d
ministration is necessar}'·, it ought to be accomplished quickly 
and at very small C.'l:pense; and a system which consumes any 
considerable portion of the property which it was designated 
to distribute is a failure. x x x (Mcl\licking vs. Sy Conbieng, 
21 Phil., 211, 220.)" 

Here, although the estate. was originally valued at P200,000.00 the 
assessment was later raised to P3,000,000.00 and still later to 
P7,000,000.00, and it seems that the fees of the court officials 
intervening here were based on this apparently inflated va.lua
tion. The three lawyer!; would appear to have already been paid 
a total of P202,500.00, and under existing orders of the probate 
court, they still have P187,500.00 coming to them or a total of 
P390,000.00. This does not include the P90,000.00 already paid 
to the th1·ee co-administrators, all of which would give a grnnd 
total of P480,000.00. And yet the probate court proceedings a.re 
not yet te1minated. Another thing, up to the present, it seems 
that nothing has been paid for taxes; and although the tax assess
ment of the Burea u of Internal Revenue has been reduced from 
Pl,581,671.80 to P33,734,26, the latter sum includes surcharges and 
penalties which otherwise would not have been incurred had the 
taxes been paid on time. We repeat that it is t.he duty of the 
probate cou1t to jealously guard the estate a nd see to it that it 
is administered wisely and economically and also to see to it that 
the expense incurred in the administration, including the fees of 
the administrators and the attorneys are commensurate with the 
actual \'alue of the estate and the extent and value of the ser
vices rendered, so that at the end of the proceedings the bulk 
a.nd the greater portion of the estate will remain, to be distributed 
among those entitled to the same. 

As already stated, the present petition for mandamus was 
presented for the purpose of compelling the r espondent Judge to 
gi've due course to the appeal of petitioner. We agree with pe
t itioner that she has a right to appeal from the order denying 
her petition to set aside t he orders of April 9, 1952 and November 
26, 1952. By merely grnnting the petition for mandamus, the ap
peal would be g\'ven d,ue course a.nd when the case is elevated 
to us on appeal, the question or questions to be submitted and 
discussed would revolve around the nature of said two orders of 
April 9th and November 26th, - wh~ther they had become final 
and executory and therefore beyond the power of the probate cour t 
to amend or to set aside, even under a petition for re'.'.ef under 
Rule 38, for the reason that said petition was filed beyond the 
period prescl'ibed by said rule, or whether said two orders may 
be c<>nsidered as merely incidenta l in the special proceedings and 
consequently, interlocutory in nature, subject to the control of 
the proba.te court until t he case is finally closed, during which 
time they may be amended 01· set aside. These same questions 
were cxha.ust'vely presented and discussed by counsel for both 
parties and we have carefully considered and passed upon them, 
our opinion and ruling being that said orders are interlocutory 
in character and may be modified or even set as.'dc by the probate 
court when so warranted. For this r eason, we have decided in 
December 28, 1953 denying the petition to set aside the two orders 
in question, solely on the ground that it was filed out of time. 

In view of t he foregoing, not only the order of the probate 
court dated August 27, 1954 denying the appeal is set aside but 
also its order of December 28, 1!153, and respondent Judge is 
directed to consider and pass upon the petit.'on of August 14, 
1953, anew a.nd on its merits. I t is also suggested t hat respondent 
J udge examine and review the whole proceedings from the be
ginning to determ'ne whether the expenses incur red in the ad
ministration, including the awards of the different amounts to the 
co-administrators and the attorneys were warranted, and if not, 
to fix the amounts which in its opinion are reasonable and proper 
considering the real a nd actual value of the estate, the extent 
and va.lue of the services rendered, etc. and take whatever act.on 
is necessary. No costs. 

Bc11gzo11, Padilla, A. Reyes, Jugo, Baidista Angelo, Labrador, 
Concepcion and J. B. L. Reyes, JJ., concur. 

II 

Price Stabilization Corporation, Pctitio11c1· vs. Prisco W ork
ers' Unio11 , et ul., Respondents, G. R. No. L-9288, December 29, 
1958, Bautista Angelo, J . 

i. LABOR LAWS; EIGHT HOUR LABOR LAW (COMMON
WEALTH ACT NO. 444) APPLICABLE TO PRICE STAB
ILIZATION CORPORATION.-The provisions of the Eight 
Hour Labor Law (Commonwealth Act No. 444) arc applica.ble 
to the Price Stabilization Corporation which is an instrumen
tality of the gove!'nment with a distinct and sepa.rate per
sonality, and, therefore, its employees a.nd workers are entitled 
to be paid additional Compensa.tion for overtime work or 
work rendered on Sundays and other legal holidays. 

2. ID.; EXTENT OF POWER OF COURT OF INDUSTRIAL 
RELATIONS OVER ITS DECISION.-Under Sections 7 and 
17 of Commonwealth Act No. 103, as a.mended, the Court of 
Industr ial Relations has power to conect, amend or waive 
any error either in substance or form it may find in its pro
ceedings and may alter or modify or set aside during its ef
fectiveness, any award, order or decision it may render. I n 
the case at bar, said court has authority to modify its partial 
decision rendered on August 25, 1953 by .extending its benefits 
to other workers of the petitioner corporation. 

Government Corpol"ate Co1msel Ainbrosio Padlila & Lorenzo 
R. Masqucda, for the petitioner. · 

Vicente T. Ocampo, . for the respondents. 
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DEC I S IO N 

On August 25, 1%3, the Court of Industrial Relations render
ed a partial decision in Case No. 840-V entillcd PRISCO Work
ers' Union, ct al. v. P rice Stabilization Corporation ordering the 
latter to pay all the employees and workers involved therein 25% 
addit ionul compensation for unpaid overtime and for Sundays and 
legal holidays' service rendered from June 8, 1951. fn addition, 
the Chief Examiner of the court was directed lo proce<)d to the 
office of respondent corporation to examine the books of accounts, 
payrolls, vouchers, papers and any other record in its possession 
with a view to determining the amcunt involved in said over
time pay and additional compensation. 

After the examination had been accomplished, the cour t or
dered the execution of its decision, and, pursuant thei·cto, r es
potfdent paid to the petitioners whose names appear listed in the 
case the over time pay and additional compensation fixed in the 
report of the Chief Examiner. Acting upon \.he motion of PRIS
CO \lforkers' Union of which s~id petitioners were members·, the 
court cla1;fied its decision of August 25, 1953 by stating that 
the same only embraces the fifty-eight (58) workers whose names 
appear in the petition and does not extend to other members of 
the union. On June 8, 1954, the union filed a petition docketed 
us Case No. 840·V (4) seeking to extend the benefits ~f the de
cision to other workers of the P RISCO for the re,ason that they 
are similarly situated as the workers who filed the original posi
tion, to which motion t he PRISCO filed its opposition alleging 
that the same cannot be extended to other workers because it was 
intended exclusive!y for the benefit of the fifty-eight workers 

· who initiated the proceedings, and that with the enactment of 
Republic Act No. 875 on June 17, 1953, otherwise known as the 
Magna Carta of Labor, the Court of Industrial Relations has 
no jurisdiction over the new pet ition it not appear ing that it 
was one of those cases pending before said court at the t ime of 
the passage of the Act. But despite this opposition, the court 
ordered its Chief E xaminer to conduct a n examination of the 
record of the corporation to determine the over time pay and addi
t ional compensation of the workers appearing in the petition an<l 
the'reafter submit his report. And in compliance with t he order, 
on February 11, 1955, the Chief Examiner submitted his report 
stating t hat the total amount of salary differential due the addi
t ional laborers was P54,439.85. 

On March 4, 1955, upon order of the industrial court, the 
PRISCO filed its answer to the new petition alleging as special 
defense that the overtime p:1y and additional compensation demand
ed by the new petitioners have alread;t been paid in accordance 
with the rates authorized by Commonwealth Act No. 24G, known 
as the Budget Act, and that Commonwealth Act No. 444, other
wise known as the E ight Hour Labor Law, is not applicable to 
the corporation. On l\fay 9, 1955, the industrial court i~sued an 
order extending the benefits of its partial decision of August 
25, 1953 to the worket;s appearing in the new petition and hold
ing that Commomv2alth Act No. 444 is applicable to the PRIS
CO and so it has power and authority to act on the matter. On 
Ma~· 13, 1955, the corporation filed a motion for reconsidera
tion on the ground that the last order of the court was contrary 
to Jaw and the evidence, but the legality of said order was up
held by the court C1L bane in a resolution issued on June 9, 1955. 
Hence the present petition for review. 

The issues posed in this petition arc: (a ) Is Commonwealth 
Act No. 444 applicable to the Price Stabilization Corporat!on?; 
and (b) Docs the industrial court have authority to modify its 
partial decision rendered on August 25, 1953 by extending its be
nefi ts to other workers of said corporation? 

T he P rice Stabilization Corporation was created by the Pres
ident through the promulgation of Executive Order No. 350 on 
October 3, 1950 endowing it with powers, duties and functions to 
undertake the prevention of scarcity, monopolization, hoarding, 
injurious speculation and profiteering affecting the supply, dis
t r ibution and movement of articles and other commodities of prime 
necessity; to aid in the promotion of the rice and corn industry ; 

to foster, encout"agc and promote cooperative movement and mu
tua l aid enterpr ises in the Philippines; to study, fomrnlate and 
carry ou.t measures for the promotion of home indust ries; and 
to net as agency and representative of the Philippine Republic in 
carrying out barter or other international economic agreements. 
A11d section 10 of said Executive Order provides that "All officers 
and employees of t he PRISCO shall be subject to the Civil Serv
ice Law, rules and r egulations, except those whose posit ions may, 
upon recommendations of the Board of Directors and the Secre
tary of Economic Coordination, be- declared by the President of 
the Philippines policy determining, primarily confidential · or tech
nical in nature." 

On the other hand, section 5GG of the Revised Administrative 
Code, as amended, provides that "When the interests of the public 
service so require, the head of any Department, Bureau or Office 
may extend daily hou1·s of labor, x x x for any or all of t he em
ployees under him, and may likewise require any or all of them 
to do overtime work not only on workdays but also on holi
days"; and sect ion 25!'.l of the same Code likewise provides 
that, "In the ttbscnrc of special p1·ovisions, persons regularly 
and permanently appointed under the Civil Service Law or 
whose salary, wages, or emoluments arc fixed by law or regula
ti,rns slmll 1wt, for any se1·vice rendered or labor done by them 
on holidays or for other overtime wo1·k1 receive or be paid any ad<li
tional compensatio11." (Underlining supplied) . In view of the fore
going provisions of E xecutive Order No. 350 as well as in the 
,Revised Administl'ati,•e Code ns atnenJed, it is now contended for 
the corporation that even if the workers herein involved had 
worked over t ime or rendered service on Sundays or other legal 
holidays, they are not entitled to any additional compensation and 
hence their petition must fall on its own weight. 

This contention overlooks the fact that even if the employees 
and workers of the P RISCO are subject to the Civil Service rules 
and regulat ions, they may however be paid additional compensa
tions for overtime work or work rendered on Sundays and other 
legal holidays if there is a special legal p1·ovisi01L authorizing pay
ment of s-uch additional compensation, and here there is such 
provision as found in the E ight Hour Labor Law (Commonwealth 
Act No. 444). Thus, section 2 of said Act provides : "This Act 
shall apply to all per sons employed in any industry or occupa
t ion, whether public or private", nnd there is no doubt that the 
PRISCO is engaged in an industry or occupat ion within the pur
view of said Act considering the nature of its orga nization and 
functions. It appears that, in exercising such functions, the PRIS
CO acts independently of the national government, for under the 
<'harte1: creating it it was vested with all the powers of a cor
poration includ ing that of acting as a juridical entity {E xecutive 
Order No. 330, section 2 (9) ] . It is at most an inst rumentality 
of the government with a distinct and separate personality. 

lt is true that under Commonwealth Act No. 246, paragraph 
32, known as the Budget Act, the officers and employees of the 
national government, except executive secretaries and under-secre
taries of the departments, chiefs of bureaus and officers and 
others occupying positions of similar category, when working over
time, may be paid additional compensation at the rates and limita
tions fixed therein, 1vhiclL diflcr in nature and amounts f rollL those 
f ixed by the Eight Hoitr Labor Law, hut said Act only applies 
to officers and employees of the national government , a nd not to 
instrumentalities thereof which have a different juridical per
sonality like the PRISCO ; and this is so because said officers 
and employees are paid under a budget prepared by the Commis
sioner of the Budget and approved by Congress, while the P RISCO 
was created with a capital of P30,000,000.00 fully subscribed by 
the Republic of the P hilippines (Executive Order No. 350, section 
3). We are therefore persuaded to conclude that the provisions of 
the E ight Hour Labor Law apply to the employees and workers 
of the PRISCO as fou nd by the industrial ~ourt. 

The second contention of PRISCO is that t he industrial 
court erred in extending the benefits of its decision of August 
25, 1953 to the other worker s not included in the original petition 
for the reason that said decis ion had long become final and was 
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already duly executed when the PRISCO paid the workers the 
amount of P29,432.23. It is contended that said decision can no 
longer be modified or extended in any material respect except for 
mere clerical en-ors under the principle of cstoppcl by judgment 
or res judicata. 

To meet this contention, suffice it to quote what we stated 
on the matter in a similar case : 

"\Ve hold that the respondent court possesses that power 
in the light of the provisions of sections 7 and 17 of Com
monwealth Act No. 103, as amended. Under section 7, the 
Court of Industrial Relations has the power, among others, 
to correct, amend, or waive any CITO!", defect, o,r irregularity, 
whether in substance er in form, that it may find in its pro
ceedings, or to give all such direction as it may deem nt?<'!es
sary or expedient in the determination of any dispute beforo 
it; nnd under section 17, the same court may alter, modify 
or set aside, durillg its effect iveness, any award, order, or 
decision it may render, upon application of a ny of the par
ties and after due hearing, and under the same section 17, 
an award, order, or decision· is deemed effective for at least 
three years unless a shorter period is fixed by the court. 
The clear object of these provisions is undoubtedly to gi\•e to 
the court a continuing control over the case, in the interest 
of management and labor, as long as it remains ·under its 
control and jurisdiction, in order to accord substantial jus
tice to the parties xx x in line with the liberal poliC}' of the law 
which enjoins that the court shall act according to justice 3nd 
equity and the substantial merits of the case, without regard 
to technicality or legal forms and shall not be bound by any 
technical rules of legal evidence but may inform its mind in 
such manner as it may deem just and equitable." (Church 
v. La Union Labor Union, G.R. No, L-4393 April 28, 1952). ' 

The following authorit ies also answer the contention of coun-
sel for the PRISCO: 

"Criticism is addressed to the extension of the 
increases and other benefits in question to employees and 
laborers who were not made parties hereto and who did not 
join the seventy-six drivers and conductors who had made 
corr esponding demands upon and declared a str ike against 
the petitioner. Aside from tho fact that the Court of Indus
t rial Relations is authorized to act accor ding to j ustice and 
equity without regard to technicalities or legal forms (Com
monwealth Act No. 103, section 20), the criticism is answer
ed in the decision of this Coutt in Parsons Hardware Co., I nc. 
vs. Court of Industrial Relations, G.R. No. 48215, wherein 
it was held: 'Even assuming that the eighteen laborers were 
not members of the union at t he time its petition for a gen
e1·al increase in salaries was admitted, we are of the opinion 
and so hold that as t hey a re laborers of the company, thP-y 
are entitled to the increase. x x x It has to be so, because 
to accord such increases only to members of the union wouM 
constitute an unjuSt and unwarranted discrimination agaim,t 
non-members.' " (Leyte Land Transpo1tation Company, Inc. v. 
Leyte Farmers' & Laborers' Union, G.R. No. L-1377, l\fay 12, 
1948) . 

"The petitioner takes the point that only members or :\ 
labor union who made demands, struck, picketed or otherwise 
made common cause with the strikers, are entitled to the be
nefits won in a labor dispute. 

"Section 4 of Commonwealth Act No. 103 relied upc..:1 by 
the petitioner does not support its proposition. The req1..1ire
ment of the Section invoked that 'the number of emplorees, 
laborers, x x x involved' shall be more than 30, means, '.n 
our opinion, nothing more than that a lesser number may not 
set the machinery of the Cour t of Industrial Relations in mo-

'See also Pasumil Workers Union v. Court of Industrial Re
lations, 40 O.G., Gth Sup., p, 71; Os1..>co v. Court of lndustrial Re-

1<>.tions, G.R. No. 46673; APO Workers' Union v. Judge Modesto 
Castillo, et al., G.R. No. L-7480; Hotel and Restaurant Free 
Workers v. Kim San Cafe and Restaurant, G. R. No. L-810-0. 

tion. It does not mean that the court's decision, once the 
C'ourt has legally taken cognizance of a case, may not con;. 
prise employees and workers other than thoso who signed th'.'1 
demands or were identified with the walkout. It has bP.~n 

held that workers involved in a dispute include other workers, 
unionists or not , who arc presumed to be interested in th•.1 
outcome of the demands or strike one way or another. (Par
sons Hardware Inc. vs. Court of Industrial Relations and Pai·
sons Workers and Employees Union, G.R. No. 48215; Lcyte 
Land Transportation Conipany 1!1c. vs. Leyte Farmers and 
Labo1·ers' Union, G.R. No. L-1377. )" (Land Settlement & 
Development Corporation v. Caledonia Pile Workers' Union, et 
al., G.R. No. L-4877, F ebruary 26, 1952). 

Wherefore the orders subject of this petition are hereby af
firmed, without pronouncement as to costs. 

Paras, C. J., Bcngzon, Padilla, Concevcion, J. B. L. Reyes and 
Endencia., JJ., concur. 

Montemayor, J., reserves his vote. 

III 

Bicnvenido L im, Plafatiff-A])pcllant vs. Dee Hao K im (alias 
Mai•iano llfabasa), ct al. , J)cfendants-Appcllccs, G. R. No. L-8663, 
October 31, 1957, B c119zon, J. 

1. CIVIL LAW; SUCCESSION; ARTICLE 1081 OLD CIVIL 
CODE CONSTRUED.-Under Article 1081 of the old Civil 
Code, a pa rtit'on which includes persons who are not heirs 
although void is not non-existent but mei·eiy voidable in so 
fa r as it concerns strangers, and so Jong as it was not avoided, 
it produces its effects. 

2. ID.; ID.; WHEN ACTION BY H USBAND TO RECOVER 
FRUITS OF PARAPHERNA L PROPERTY WILL NOT 
PROSPER.-Unless the identity, value or amount of the para
phernal proporty is previously established, the action by the 
husband to recover the fruits of said property wit! not prosper. 

3. ID.; ID.; LIQUIDATION ESSENTIAL BEFORE HUSBAND 
CAN CLAIM FRUITS OF PARAPHERNAL PROPERTY.
The husband as administrator of the conjugal property may 
only claim the fruits of his wife's paraphernal property after 
the liquidation she has made chargi:ng such fruits with the 
necessary and indispensable expenses incurred in t he admi
nistration and preservation of her J>roperty. 

•I. ID.; ID.; CAPACITY OF HUSBAND TO RECOVER PARA
P HERNAL PROPERTY.-Where the wife repudiates her in
heritance, the husband has no legal capacity to bring the ac
tion to recover said ·'.nher itance which is paraphernal in charac
ter. 

Cipriano P. P riinicias for plaintiff-ap1iellant. 
A11gcl B. C1·uz & Cipl"iano Azada for defendants-appellees. 

DE C I SION 

The plaintiff has appealed from the order of the l\lanila 
Court of First Instance dismissing, upon motion and without trfal, 
his complaint to recover his wife's share (and its fruits) in tho 
estate left by her deceased father. He included his wife as co
defendant, because she was unwilling to sue with him. 

According to the undenied allegations of such complaint and 

of other pleadings, Dee Chian Hong died ·~ntestate in l\lanila on 
February 1, 1945 leaving valuable stock in the China Banking Cor
poration and other financial and commerc'.al institutions. Cris
pina Dee was one of his legitimate children and the other four
teen defendants were other heirs. I n March 1946 these othe1· 
heirs of the deceased executed an extrajucl'.cial settlement of the 
estate, dividing it among themselves, and In fraud of Crispina, 
awarded nothing to her. 

I n April 1948 pJa,'ntiff Bienvenido Lirµ married Crispina; 
and in March 1954 he f iled his action demanding a new parti-
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ticn of the properties of Dec Chien Hong, deUvery of Crispina's 
inheritance together with its income, and attorney's fees. 

The defendants fi led a motion to d'.smiss, on the grounds 
of luck of personality and prescription, to wit: 

1. T.he hereditary share which the plaintiff seeks to regain 
is parapherna l in character, and therefore he has no legal capacity 
t.o bring the action. Even if plaintiff's theory (the fruits of her 
paraphernal prope1ty belong to the conjugal property of which ho 
is the administrator) is followed, st'll such fruits must be liqui
dated before he could claim them as manager of the conjugal 
estate. 

2 . The action is barred under section 4, Rule 74, the par
tition having been executed on March 30, 1946, approved by the 
court on A p11:1 21, 1946 and filed with the Register of Deeds 
on April 5, 194.G, whereas the marriage occm·red on April 16, 
lMG. The action is also barred by section 43, par. 3 of the Code 
of Civil Procedure which prescribes a period of 4 years w~thin 

which to bring an action based on fraud. Furthermore, ,ncqui
sith'e 1iresc11'.ption has already . run in favor of the defendants 
over the shares of stock, which are personal property. 

On her part Crispina Lee submitted a ·motion to dismiss, 
alleging that plaintiff's complaint asserted and usurped a cnuso 
of action completely belonging to her, and that she 'had never 
authorized him to .:nstitute any action concerning the estate of 
her deceased father. 

After hl'aring the parties, the Hon. .Magno S. Gatmaitan, 
Judge, dismissed the action, declined to annul the partition and 
ruled that plaintiff had no right to complain, the renl party in 
interest being Crispina Dee Lim who had refused to dispute such 
panition or prosecute the action. 

Regarding the partition, appellant here insists it was void 
ab initio, not only because Ct•'.spina had been excluded there
from but principiilly because persons who were not heirs had 
been included therein - as he had alleged in his amended com
plaint. Under Arb'.cle 1081 of the Civil Code he insists his wif.e's 
right to her lawful share was never interrupted by such partition, 
inasmuch as it wa~ void and non-existent, her other co-heirs hold
ing her share in trust for her. There.fore, he concludes, when they 
married she had paraphernal property, the fruits of which form
ed part of the conjugal assets under his management, fruits which 
consequently are retrievable by his legal action. 

The argument must be held to be without foundat:on because 
a lthough article 1081 calls the contract void, it was not non-existent 
and was merely voidable in so far as it concerns the strangers 
who had mistakenly been included in the part.'tion. In fact the 
New Civil Code provides that it shall be void "only with respect 
to the" person who was mistakenly considered as an heir (Art. 
1105). 

This new Civil Code proV:sion reflects the authoritative view 
of well-known Spanisfl. commentators on the meaning of article 
1081 (See for instance Manresa Codigo Civil, 6th Ed. (1943) 
Vol. 7 pp. 777, 778) . Scaevola is more to the point. He does not 
consider such contract to be non-existent. 

"Laurent exprese que le parece ir demasiado lejos juagar 
como inexistante una particiOn en la que se admitio por error 
una persona quc no era hercdero, puesto que en espeo'o los 
herederos han consentido; por lo qua! no ca be dccir que is 
particion no exista por razon de! consentimiento, nunquo sen 
cierto que en lo quc respccta el estraTio, al que se ha atdbuido 
una parte de la herencia, no haya part icion. x x x No hay 
razon para considerar con primera particion como inexistente 
por lo que no refiere a los verdaderos herederos; ellos ban 
consentido; por tanto, solo renta que scan completados sus 
lotes." (Scaevola, Codigo Civil Vol. 18 pp. 471, 471) 

Consequently .:£ the contract under 1081 was existing al-
though voidable, so Jong as it was not avoided it had its effects; 
and when Cdspina Dee .marr ied this plaintiff in 1946 such parti
tion agreement was existing. Wherefore, to all intents and pur-

poses lhel'e was no inher:'.tance brought by her to the marriage. 
Such being the case, her husband acquired no rights thereto. 

We declared in Cook v. l\IcNicking (27 Phil. 10): " nullity 
of a deed or contract may be taken advantage of only by persons 
who bear such relation to the parties to the contract that it 
interferes with their rights and interests." Hence nullity of th~ 
extrajudicial partit'on may only be invoked by Crispina Dee -
11ot by plaintiff. 

Not only does pla.'ntiff have no rights, but the person affect
ed directly (his wfc) object$ to such action to recover. She has 
even filed a complaint against herein plaintiff, in a different pro
ceeding, for separation of properties ( 1) on the grounds of aban
donment, personal assaults and fraudulent conveyances of con
jugal assets. Equity would not under the circumstances permit 
lhe husband to reach his wife's assets. And the Jaw provides 
that the husband may not "maintain actions o! any kind what
soever with respect to the paraphenial property without the in
tervention or consent of the wife" (Art. 1083 Civil Code). 

lt is fallacious to assert that plaintiff's action does not refer 
to paraphernal property of his wife but to fruits of such property, 
which are conjugal. Obviously there can be no recovery of fruits, 
unless the identity, value or amount of the paraphernal property 
is previously established, and this may only be accomplished tn 
an action involving the j:iaraphernal property of the wife - ac
tion wh'ch, as stated, can not be instituted without her con
sent (2), 

Invoking the provisions of Article 1'112 of the Civil Code, 
plaintiff argues that as administrator of the conjugal partnership 
he has the obligation to "protect" the interest of the conjugal 
partnership, and that herein action aims to obtain the fru.'.ts of 
the paraphernal prope1ty accruing to the partnership automatic
ally upon and after celebration of their mar riage. 

Remember o'.n this connection what we explained in People's 
Rank & Trust Co. v. Register of Deeds of Manila, 60 Phil. 171: 

"To .the wife belongs the management of the fruits of 
her paraphernal property, which has not been delivered to her 
husband under the formalities prescri'.bcd by the Jaw, while 
such fruits remain unliquidatcd, on the ground that they 
answer for the necessary and indispensable cxpense!I. incur
red in the administrat:on and preservation of the property. 
Not till then doe8 the husband 'acquire the right to claim them 
for the conjugal partnership of which he is the sole admin~stra

tor. Applying this principle to the case under considera
t!on, it becomes evident that the grant.or's husband cannot 
claim the fruits in c1ueslion for their conjugal partnership 
until a liqu'dation thereof has been made by her." (Under
scori11g ours.) 

ln other words, the husband may only reach the fruits of 
his wife's paraphernal property after the liquidation she has 
made c'harging such fruits with the necessary and indspensable expen
ses incurred in the administration and preservation of her property. 
Before that liquidation there :.s nothing he can lay his hands 
on - nothing automatically arl:ded to conjugal assets. (See also 
Agapito v. Molo, 50 Phil. 779) Jn addi~'on it should be empha
s ized that when the marriage was celebrated, the partition of 
the estate excluding Crisp·na was outstanding - and therefore 
she did not or should not bring any share to the marriage. 

Anyway, her conduct during these proceedings, pr actically 
amounting to a de&'re to let the partition remain undisturbed 
could be construed as a renunciation or disposition of her share 
of paraphernal property, which she could do under Act No. 3922 
amending Article 1387 of the Civil Code. (See also Article 140 
New Civil Code) 

Even under the New Civil Code "a married woman of age 
may repudiate an inheritance wi'thout the consent of her husband" 

( 1) Judicial separation enta~ls a waiver or . ~nnination of 
the effects of conjugal partnership. (Art. 1394 Civil Code; Art. 

1417 (Z~e'SeeCiJ~ci~~ie~. Salvador, 22 Phil. 376). 
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(Art. 10-17) which 1·cpudiation "shall always retl'Oact to the mo
ment of the death of the decedent" (Art. lOH). Crispina's repu
diation of her share 11ow, deprives her of the inher:tnnce as of 
1945. Hence in the eyes of the law when she married plaintiff in 
1946 she did not carry such share with her into the conjugal partner
ship, which commences "precisely on the date of the celebration of 
the marriage." (Art. 145 New Civil Code; Art. 1391 Civil Code) 

Wherefore, in view of the above considerations we think the 
Jowe1· court properly acted in sustaining the lack-of-personality 
defense ,:nterposed by defendants. We am inclined to regard the 
defense of prescription as meritorious; but we do not find it neces
sary to go into the matter, inasmuch as enough has been stated 
to justify approval of the appealed order of dismissal. Judgment 
a f£'rmed, with costs against appellant. So ordered. 

Paras, C. J., Padilla, M o11temay01·, A. Reyes, Bautista A11gclo, 
Lubrado1·, Concepcion, J. B. L. Rcu<'s, E:mic1rcia. crnrl Fcli:r, JJ., 

I V. 

R0-facl J!onte1'f!y, Plai11tiff-Appella11t 1's. Alfredo n. Gomc:z: and 
Narciso Rami·rez, Dcfc11.da11ts-Appcllccs, G. R. No. L-11082 October 
31, 1~58, Concepcion, J. 

CIVIL LAW; NULLITY OF' CONTRACTS; ARTICLE 1•11 1 
NEW CIVIL CODE CONSTRUED.~Where the basis of plaintiff's 
cause of action was the agreement to pay a sum of money by the 
defendants in order that the criminal action against the latter would 
be dismissed, the cause of the obligation assumed by the defendanL.;; 
i.s unlawful and the agreement is void ab frzifio and no cimse of 
action can be predicated thereon under A rticle Hll of the New 
Civil Code. 

P 1111zalan, l'abut & Eztsebio, for plaintiff.appellant. 
Vedasto V. Gesn11mdo, for defendants-appeilecs. 

DECISION 

This is an appeal, taken b)• plaintiff Rafael Monterey, froll'I 
a decision of the Court of First Instance of l\tanila, presided over 
by Hon. l\tagno S. (iatmaitnn, digmissing the complaint in the 
case at bar. 

The facts, about which there is no d ispute, are set forth in 
said decision, from w.hich we quote: 

''Sometime in Hl51 there was filed a criminal case for 
physical injuries through reckless imprudence in the Municipal 
Court of l\tanila against N a rciso Ramirez; the offended party 
was Virginia Hofileiia; upon request of accused, Virginia con
sented t.o provisional dismissal but under the condition that 
her damages of P470.00 he paid; both Narciso and his at
torner, l\tr. Alfredo R. Gomez, agreed to the condition, and 
there was signed by them on June 18, 1951, Exhibit 'B', read-
ing: 

Miss Virginia G. Hofilcfia 

'l\tanila, Philippines 
June 18, 1951 

c/ o Macapagal, Punsalan & Yabut Law Firm, 
Manila 
Dear Miss Hofilefia: 

In consideration of your willinb>"llCSS to agree for a provi
sional dismissal of the case of People vs. Ramirez, Case No. 
IV-43907, the undersigned counsel personally guarantees that 
Ramirez pays you the full amount of 1'470.00 representing your 
damages sustained in connection with the said case. 

Yours very sincerely, 
ALFREDO R. GOMEZ 

Counsel for the Accused 
402 Garcia Bldg. 

624 Rizal Avenue 

I hereby confirm the above guarantee and prnmises to faith
fully pay the amount of P40.00 monthly until the above-mention· 
ed amount is fully paid. 

(Sgd.) NARCISO RAMIREZ 
1060 B. P. l\Iufioz' 

The case against Narciso was thereupon dismissed, and 
Narciso paid the monthly sum of- P40.00 t\vo times, 01· a total 
of P80.00; t hus leaving a balance unpaid of 1)390.00; as this 
was not paid after it had become overdue, it was assii:;-ned by 
Virginia to plaintiff Rafael ri1ontercy on June 2, }!)52, and 
on Ju ne 7, 1952, Rafael filed the action on the Municipal 
Cou1 t; there was j udgment against both defcndant:1. 'l'he 
judgment against Alfredo R. Gomez being conditioned upon 
the execution against Ramirez being returned unsatisfied; and 
defendants appealed to this Court. Here plaintiff declared 
for himself; and Alfredo Gomez testified in his behalf. He 
says that he was the attorney 11ot of Narciso but cf another 
defendant in the same case named F ortunato; but that it was 
true that he sit.>"lled Exhibit 'B' because he had been prevailed 
upon to do so by Atty. Yabut, private prose<:utor there; and 
he did so to help him collect the amount due to Virginia; but 
that he had never been notified of the assignment by Virginia 
to Hafacl." 

Tho main issue is whether the contract set forth in the above 
quoted Exhibit B is, in the language of Article 1409 of our Civil 
Code, "inexistent and void from the beginning" by reason of 
illegality of its cause. The affirmative answer given by t he lower 
court is, in our opinion, correct. 

The contract involved in Arroyo vs. Berwin (36 Phil., 386) 
was declared void because the defendant assumed the obligations 
stipulated therein "provided that the plaintiff would a sk the pro
secuting attorney to dismiss x x x the proceedings filed against 
Marcela Ju.::meza and Alejandro Castro for the crime of theft 
Identical conclusion was reached in Veler. vs. Ramas (40 Phil., 
787), in connection with a contract whereby the defendant under
took to pay a sum of money illegally abstracted by one Restituta 
Quirant.c from the plaintiffs. The latter having agreed '•to sus
l)end the action they intend to bring against" her, t he Court de
duced " that the purpose of the contracting parties was to prevent 
a prosecutio11 from crime" and that the consideration for the agree
ment was, therefore, "clearly illicit." In the c:ise of Reyes vs. 
Gonzales ( 45 Off. Gaz., 831) the issue was the legality of a deed 
of mortgage to guarantee t,he refund of a sum of money stolen by 
relatives of the mortgagor. This question was decided in the nega
t!ve, it appearing that the consideration for the executon of said 
deed of mol'tgage was illegal, namely, the release of the guilty 
parties a nd the dismissal of the criminal complaint filed against 
them. 

Jn the case before us, the contract Exhibit B, which is the 
basis of plaintiff's cause of action, declares categorically that it 
was executed by the defendants " in consideration of" the "willing
ness'' of Miss Hofileii.a to agree to '•a provisional dismissal of 
the case of People vs. (Narciso) Ramirez, Case No. IV-43!)07" of 
the ritunicipal Court of Manila, in which Ramirez was charged 
with physical injuries, upon said I\Iiss Hofilefia, thr u reckless 
imprudence. It is obvious that the object of the undertaking con
tained in Exhibit B, was to stifle the prosecution of Ramirez, and 
that the cause of the obligation thus assumed by the defendants is 
unlawful, for which reason said contract is void ab initio and no 
cause of action may be predicated thereon (Art. 1411, Civil Code 
of the PJiilip1)incs) . • · 

The taint in the purpose and C'ause of said contract is not 
cured by t he te1·m "provisional" qualifying the "dismissal" re
ferred to in Exhibit B, it appearing, from the very eYidence of 
plaintiff-appellant, particularly from Exhibit A, the deed of a s· 
signment of Exhibit B in his favor, and the allegat ions in the 
complaint, that payment of the sum stated in said Exhibit B was 
intended to be in "full settlement" of the claim of i\figs Hofileii.a 
against Narciso Ramirez. ln other words, it was understood, by 
the parties to the undertaking, that l\Iiss llofilefia would no longer 
press the prosecution of Narciso Ramirez. The "provisionai" na
ture of the "dismissal" to which said complainant had ar;reed 
was, evidently, a weapon with which she mereiy expected to com
pel the defendants herein to JJaY the sum above mentione1l. 

The case of Hibberd vs. Rhode and Mci\Iillian (32 Phil.. 476), 
(Contfoncd on pu.ge 98) 
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SUMMER ASSIGNMENT OF JUDGES 

The Department of Justice released recently the names of 
judges i t has authorized to hold court during the val'ation sessions 
from April 1 to li-Iay 31 this year. 

The judges a ssigned were: 
Judge Wenceslao Ortega of Ilocos Norte, t o hold sessions in 

his own court, from April 1 to 12 and from Ma y 1 to 31; 
Judge Jose Bautista of Ilocos Sur, to hold sessions in his own 

com t and to take charge of the fi rst branch during April. 
Judge Felix Domingo of Abra, to hold sessions in the coutt of 

Pasig, Rizal, during April and l\lay; 

111,; own court dur in,.{ April ; 
Judge Amado Santiago of Pangasinan to hold sessions in his 

o · n court during April; 
Judge J avier Pabalan of Pangasinan, to hold sessions in his 

ow:·, court during April and May · 
J udge Lucas Lacson of iamb~lcs\ to hold sessions in his own 

court from April 1 to May 3; 
Judge Jose N . Leuterio of Nueva Ecija, to hold· sessions in 

J udge Juan E miqucz of Manila, to hold sessions in the cour t I 
of first instance of Baguio City in May; 

hi!! own comt from April 1 to 5 and from April 26 to May 31; 
Judge Genaro Tan Torres of Nueva Ecija, to hold sessions in 
own court from April 1 to l!) and from May 1 t o 31 ; 
Judge B.crnabe de Aquino of Tarlac, t o hold sessions in his 

O\'. n court during April ; J udge J a ime de los Angeles of Pangasina n, to hold sessions 
in his own court during April and May; 

Judge Arscnio Santos of Pampanga, to hold sessions iil h is 
own court from May 1 to 15; 

Judge J ose B. Jimenez of Cavite to hold sessions in h is court 
dur ing April and i\lay; 

Judge Perfecto Quicho of Albay to hold sessions in his own 
court during April; · 

Judge Vicente de] Rosario of Quezon, to hold sessions in his 
. cnurt during April. 

Judge Mateo Alcasid of Albay, to hold sessions in his own 
rourt during May; 

J udge Cesnreo Go!cz of Capiz, to hold sessions in his own court 
'during April and May; 

Judge Wenceslao F e rnan of Jtoilo, to hold sessions in his own 
court from April 1 lo May 25; 

J udge J ose Mendoza of Cebu, to hold sessions in his own 
coUJ·t from April l t o 15 and from M ay 16 to 31 ; 

J udge Teof ilo Buslon of Surigao, to hold sessions in his own 
court during April and May; 

Judge Patricio Ceniza of Misamis Occidental, to hold sessioris 
in his own court dur ing A pril; 

J udge Onofre Sison Abalos of Zamboanga de! Norte, to hold 
sessions in his own court during May; 

Judge Gregor io Montejo of Zamboanga City a nd Basilan Citl', 
to hold sessions in his own court during April; 

Judge Geronimo Marave of Sulu, to hold sessions in his own 
court dur ing May: 

Judge Bernardino Quitoriano of Cagayan, to hold sessions in 
his own court during May; 

Judge Roberto Zurbano of Cagayan, to hold sessions in his own 
court during Apr il; 

J udge 1\Ianuel Arranz of l sabela, to hold sessions in h is own 
court during l\Iay; 

Judge Pedro C. Quinto of Isabela, to hold sessions in his (lwn 
court during April; . 

Judge J ose R. de Venecia of Nueva Vizcaya, to hold sessions 
in h is own court during April; 

Judge Honorato B. Masakayan of Nueva Vizcaya , to hold ses
sions in his own court from April 1 to 5 a nd from May 1 to 31; 

Judge Deifin Flores of I locos Nort.e, to hold sessions in h is 
uw1 court dming April; 

Judge J esus de Veyra of Baguio City, t.o hold sessions in his 
own court during April; 

Judge Jua n O. Reyes of La Union, to hold sessions in his own 
com·1 during April and May; 

Judge Jose Flo res, of La Union, to hold sessions in his own 
cuurt dudng May; 

J udge E loy Bel!o of Pangasinan, to hold sessions in his own 
<.Ou1 l during April and May; 

Judge Jesus P. Morie of Pangasinan, to hold sessions in h is 
own court during April and May; 

Judge Lourdes P. San Diego of P a ngasinan, to hold sessions 
in he1· own court during Ma y; 

Judge Emmanuel Mui'toz of Pangasinan, to hold sessions in 

.Judge Zoilo Hilario of Tarlac, to hold sessions in h is own 
1·ou11. during J\fay; 

Judge Ambrosio Dollete of Bataan, on temporary detail in 
Q , i('\\tal Mindoro up to April 15, will resume holding St!-'S:ol!S in 
/:is own court flom May 16 to 31; 

Judge l\fanud 1:ej ia of Bulacan, to hold sessions in h is uwn 
court during April, 

Judge Ag•Jstin T'. l\fontesa of Bulacan, to hold sessions in his 
own com t (luring l\foy . 

MANILA JUDGES 

J udge Francisco E. Jose of Manila, to hold sessions in his (,Wll 

C•1urt <luring May; 
Judge Jesus Perez of Manila, to hold sessions in h is own 

court from April 16 to i\lay 31; 
Judge Antonio Cafiizares of Manila, to hold sessions ir. his 

own co,1rt. from April 1 to 15 and from May 1 to 31; 
J udge Gregol'io Narvasa of Manila, to hold sessions in h is 

0\1 u court during May, 
J udge Gustavo Victoriano of Manila, to hold sessiom in ~ · is 

(.wn eom·t during l\Iay; 
Judge Gregorio Lantin of Manila, to hold sessions in his own 

court during April; 

J udgc Ramon Nolasco of Manila, lo hold sessions in his own 
com·t during Apdl: 

Judge Higinio l\1acadaeg of l\lnnila, to hold sessions in his own 
Ct•urt during April; 

Judge Antonio Lucero of Manila lo hold sessions in his uwn 
court du1 ing Apl'il; 

judge Bonifacio Ysip of l\fanila, to hold sessions in h is uwu 
cou!"L from April 16 to May 31; 

Judge Bienvenido Tan of Manila, to hold sessions in h is 01v11 

cf.1t11t <luring Apr"\ and Ma y; 

.1'J<lge Magno Gatmaitan of Manila, to hold session in his 
own co~1.t dining April ; 

Judg~ CMmelino Alvendia of Manila, to hold sessions ;_n h1a 
011 ;i rourt during April and May; 

J uclge Arsenio Solidum of. Manila, t.o hold sessions in his <'11·n 

<'OV1 t from April 1 to May 17; 

Judge Ruperto Kapuna n of Manila, t o hold sessions in his 
own coi.. r t during April; 

Judg!! Ll•is B. Reyes of Munila, to hold sessions in h is c.wn 
c('urt Irvn1 April l to l\Iay 10; 

.! 111.lg:c ( ecilia Mufioz-Palma of Rizul, to hold sessions in her 
own court <l11ring l\[ay; 

Judge Eulogio Mencias of Rizal, to hold sessions in his own 
e'lurt during May; 

Judge Emilio Rilloraza of Rizal, to hold sessions in h i<; own . 
C'lllrt during April and May; 

J udge Hermogencs Caluag of Rizal, to hold sessions in his 
own court during May; 

Judge Nicasio Yatco, to hold sessions in his own court J'-'ring 
April ; 
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Judge Andres Reyes of ,Rizal, to hold sessions in hi~ 

court during April; 
Judge Angel l\Iojica of Rizal, to hold sessions in hi~ 

c"urt during April; 
Judge Francisco Geronimo of Cavite, to hold sessions in his 

ov;n court during April and May; 

SOUTH LUZON JUDGES 

Judge Federico Alikpala of Laguna, to hold sessions in his 
own cou1t from April 1 to 15; 

Judge Francisco Arca of Laguna, to hold sessions in his own 
court during May; 

Judge Hilarion Jarencio of Laguna, to hold sessions in his 
c-wn ce>urt during April; 

Judge Manuel P. Barcelona of Batnngas, to hold sessions in 
his own court during April; 

Judge Damaso Tengco of Batangas, to hold sessions in his 
own court during l\Jay; 

Judge Conrado l\f. Vasquez of Batangas, to hold sessions in his 
own court from April 1 to May 10; 

Judge Eusebio Ramos of Mindoro Occidental and Oriental and 
Marinduque, to hold sessions in his own court from April 1 to 3() 
and from l\lay 16 to 31; 

Judge Enrique l\Iag lanoc of Quezon, to hold sessions in his 
own court during !\lay; 

Judge Perfect-0 Palacio of Camarines Sur, to hold sessions in 
his own court during April; · 

Judge Jose T. Surtida of Co.marines Sur, to hold sessions in 
·his own court from April 8 to l\lay 7 ; 

Judge Jose L. Moya of Camarines Sur, to hold sessions in his 
own court from April 1 to 7 and from May 8 to 31; 

Judge Manuel Calleja. of Sorsogon, to hold sessions in his 
own court during April and l\lay; 

YISAYAS JUDGES 
Judge Ramon Avancefia of Aklan to hold sessions in his O\\tn 

court during April; 
J udge Raymundo Villacete of Romblon to hold sessions in 

his own court during April; 
Judge F. Imperial-Reyes of Iloilo, to hold sessions in his own 

court du.ring April and May; 
Judge Pantaleon Pelayo of Iloilo, to hold sessions in his own 

court during May; 
Judge Juan de Borja of Antique to hold sessions in his own 

court during May; 
Judge Francisco ArelJano of Negros Occidental, to hold ses

sions in his own court during May; 
Judge Jose Querubin of Negros Occidental, to hold sessions in 

his own court during April and May; 
Judge Eduardo D. Enriquez of Negros Occidental, to hold ses

sions in his own court during May; 
Judge Jose de la Cruz, of Negros Occident.al, to hold sessions 

in his own court during April and May; 
Judge Jose Fernandez of Negros Occidental, to hold sessions 

in his own court from April 26 to I\fay 31; 
Judge Macario Santos of Negros 01;ental, to hold sessions in 

his own court during April and May; 
Judge I nocencio Rosal of Negros Oriental to hold sessions in 

his own court during April and May; 
Judge Fidel Fernandez of Samar, to hold sessions in his own 

court during April; 
Judge Emilio Benitez of Samar, to hold sessions in his own 

court during May; 
Judge Felix Marfori of Samar, to hold sessions in his own 

court during April; 
Judge Olegario Lastrilla of Samar, to hold sessions in his 

own court firom April 16 to May 31; 
Judge Segundo Moscoso of Leyte, to hold sessions in his own 

court during April; 
Judge Lorenzo Garlitos of Leyte, to hold sessions in his own 

court during April ; 

J mlge Gaudencio Cioribel o f Lcyte, to held sessions in his 
own court from April 1 to 4. and from May 6 to 26; 

J udge Filomena Ybanez of Leytc, to hold sessions in his own 
court during April and May; 

Judge Numeriano Estenzo of Leytc, to hold sessions in his 
own court during April; 

J udge Emigdio N ietes of Lcyte to hold sessions in his own 
court during May; 

Judge Cicmcntino V. Diaz ·of Cebu, to hold sessions in his own 
court from April 12 to May 31; 

Judge Amador Gomez of Cebu, to hold sessions in his own 
court during April; 

J udge Mateo Canonoy of Cebu, to hold sessions in his own 
court during May; 

Judge Jose Rodriguez of Cebu, to hold sessions in his own 
comt during April; 

Judge Modesto Ramolete of Cebu, to hold sessions in his o\\1l 
court during April; 

Judge Hipolito Alo of Bohol, to hold sessions in his own court 
from April Hl to May 31; 

Judge Montano Ortiz of Agusan, to hold sessions in his own 
court during April; 

Judge Benjamin Gorospe of Misamis Odental and Bukidnon, 
to hold sessions in his o...m court during April; 

Judge Abundio Arrieta of Mis::imis Oriental and Dukidnon, u; 
ltold sessions in his own court during 1.Iay; . 

Judge Felix :rt.facalalag of Lanao, to hold sessions in h is own 
court during April; 

Judge Manuel Estipona of Lanao, to hold sessions in his own 
court during May; 

Judge Vicente Cusi, Jr. of Davao, to hold sessions in his own 
court during April; 

Judge Macapanton Abbas of Davao, to hold sessions in his 
own court during May; 

Judge Honorio Romero of Davao, to hold sessions in his own 
cot~rt during May; 

J udge Juan Sarenas of Cotabato, to hold sessions in his own 
court during April and May; 

Judge Jose G. Borromeo of Cotabato, to hold sessions in his 
own cou1t during May; and 

Judge Tito V. Ti1,on of Zamboanga del Sur, to hold sessions 
in his own court during April. 

SUPREME CC,URT . (Continued from page 06) 

relied upon by appellant, is not in point. The amount of the nnte 
involved in that case rcprcsent.cd the value of merchandise ad
mittedly received by one l\1cl\lillian from Brand & H ibberd. The 
latter claimed that J\ki\filiian was a mere depository of said good~ 
and that he had misappropriated the same. Even prior, t herefore. 
to this alleged 1nusappropriation, l\1cMillian was civilly liable for 
the full amount of said note, t.here being no allegation that the 
goods had been lost or destroyed thru force majeure. In the case 
under consideration, the liability of Ramirez is based cxciusivel11 
upon an alleged criminal act - although the same gave rise to 
two (2) liabilities, one criminal and another civil, which were' 
enforceable separately, and iii.dependently of each other (Articies 
30 and 33, Civil Code of the Philippines) - and the cons idera
t ion for Exhibit B was the dismissal of the corresponding criminal 
action against him, thus seeking to defeat the administration of 
justice. In the Hibberd case, this Court specifically f ound that 
there had been "no agreement to interfere with the due administra
tion of the criminal justice." 

Being predicated upon the assumption that Exhibit B is valid 
and legal, the other assignments of e rror made by appellant here
in need not be discussed. 

WHEREFORE, the decision appealed from is hereby affirmed, 
with costs against plaintiff-appellant. 

IT IS SO ORDERED. 
Paras, C.J., Bcngzon, Padilla, Montemayor, J. B. L. Reyes and 

Endcncia, JJ., concur . 
Bautista Angelo and Lab1·ador, JJ., reserve their votes. 
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THE CASE OF LEOPOLD AND LOEB 
THE PLEA OF CLARENCE DARROW 

(Last l 11stallment) 

You remember that I asked Dr. Church about these religious 
cases and he said, " Yes, many people go to the insane asylum on 
accoun t of them," that "they place a literal meaning on parables 
and believe them thoroughly." I asked Dr. Church, whom I 
again say I believe to be an honest man, and an intelligent man
I asked him whether the same thing might be done or might come 
from a philosophical belief, and he said, "if one believed it strong-
ly enough." • 

And I asked him about Nietzsche. He said he knew some
thing of Nietzsche, something of his responsibility for the war, 
for which he pt?rhaps was not responsible. He said he knew some
thing about his doctrines. I asked him what became of him, and 
he said he was insane for fifteen years j ust before the time of 
his death. His very doctrine is a species of insanity. 

Here is a man, a wise man-perhaps not wise, but brillant 
-a thoughtful man who has made his impress upon the world. 
Every student of philosophy knows him. His own doctrines made 
him a maniac. And here is a young boy, in the adolescent age, 
harassed by everything that harasses children, who takes this 
philosophy and believes it literally. I t is a part of his life. It is 
his lif e. Do you suppose this mad act could have been done · by 
him in any other way ?" What could he have to win from this 

. homicide? 
A boy with a beautiful home, with automobiles, a graduate 

of college, going to Europe, and then to study law at Harvard; 
as brilliant in intellect as any boy that you could find; a boy 
with every prospect that life might hold out to him; and yet 
he goes out and eommits this weird, strange, wild, mad act, that 
he may die on the gallows or live in a prison cell until he dies 
of old age or disease. 

He did it, obsessed of an idea, perhaps to some extent influ
enced by what has. not been developed publicly in this case-
perversions t hat were present in the boy. Both signs of in
iianity, both, together with this act, proving a diseased mind. 

Is there any question about what was l'esponsible for him? 

What else could be? A boy in his youth, with every promise 
that the world could hold out before him-wealth and position and 
intellect, yes, genius, scholarship, nothing that he could not obtain, 
and he throws it away, and mounts the gallows or goes into 
a cell for life. It is too foolish to talk about. Can your honor 
imagine a sane brain doing it? Can you imagine it is any par t 
of normality? And yet, your honor, you arc asked to hang a 
boy of his age, abnormal, obsessed of dreams and visions, a philo
sophy that destroyed his life, when there is no sort of question 
in the world as to what. caused his downfall. 

Now, I have said that, as to Loeb, if there is anybody to 
blame it is back of him. Your honor, lots of things happen in 
this world that nobody is to blame for. In fact, I am not very 
much for settling blame myself. If I could settle the blame on 
somebody else for this special act, I would wonder why that 
somebody else did it, and I know if I could find that out, I would 
move it back still another peg. 

I know, your honor, that every atom of life in all thfa uni
verse is bound up together. I know that a pebble cannot be 
thrown into the ocean without disturbing every drop of water 
in the sea. I know that every life is inextricably mixed and 
woven with every other life. I know that every influence, con
scious and unconscious, acts and reacts on every living organ
ism, and that no one can fix the blame. I know that all life is 
a series of infinite chances, which sometimes result one way and 
sometimes another. I have not the infinite wisdom that can 
fathom it, neither has any other human brain. But I do know 
that i! back of it is a power that made it, that power alone can 

THE ARGUMENT OF THE STATE'S ATTORNEYS 
( T~ast lnstcllment) 

"The r eason I talk to you on the question of crime, its cause 
and cure, is because I really do not believe the least in crime. 
There is no such a thing as a crime, as the word is generally 
understood. I do not believe that there is any sort of distinction 
between the real moral condition in and out of jail. One is just 
as good as t he other. The people here can no more help being 
here than the people outside can avoid being outside. I do not 
beliove that people are in jail because they deserve to be. They 
are in jail simply because they cannot avoid it, on account of cir· 
cumstances which are entirely beyond their control and for which 
they arc in no way responsible . 

"I believe that progress is purely a question of the pleasurable 
units that we get out of life . The pleasures and pain theory is 
the only correct theory of morality and the only way of judging 
life ." 

That is the doctrine . of Leopold . That is the doctrine ex· 
pounded last Sunday in the press of Chicago by Clarence Darrow. 

I want to tell yo1.;1 the real defense in this case, your honor . 

I t is Clarence Darrow's dangerous philosophy of life. 
He said to your honor that he was not pleading alone for 

these two young men. He said he was looking to the future, 
that he was thinking of the ten thousand young boys that in tho 
future would fill the chairs his clients filled, and be wants to soften 
the law. 

He wants them treated not with the severity that the law of 
this State prescribes, but it wants them treated with kindness and 
consideration. 

I want to tell your honor that it would be much better if God 
had not caused this crime to be disclosed. It would have been 
much better if it went unsolved and these men went unwhipped 
of justice. It would not have done near t he harm to this com· 
munity as will be done if your honor, as chief justice of thi9 
great court, puts your official seal of approval upon the doctrines 
of anarchy preached by Clarence Darrow as :i defense in this case. 

Society can endure, the law can endure, and criminals es· 
cape, but if a court such as this court should say that he believes 
in the doctrine of Darrow, that you ought not to hang when tho 
Jaw says you should, a greater blow has bi!en struck to our insti· 
tutions than by a hundred, yea, a thousand murders. 

Mr. Darrow has preached in this case that one of the handi
caps the defendants are under is that they are rich, the sons of 
multimillionaires. I have already stated to your honor that if 
it was not for their wealth Darrow would not be here and tha 
Bachrachs would not be here. 

If it was not for their wealth we would not have been regaled 
by all this tommy-rot by the three wise men from the East. 

I don't want to refer to this any more than Mr. Darrow did, 
but he referred to it and it i s in evidence, and he tried to make 
your honor believe that somebody lied, that Gartland lied when 
he tnlked about a friendly judge. 

On June 10th, 1924, in the Chicago Herald-Examiner-that 
was before this case had been assigned to anybody; that was when 
Darrow was announcing and he did announce in this same ar· 
ticle, that they were going to plead not guilty-there was an ar
ticle written by Mr. Slattery, sitting back there, on June 10th: 

"The friendly judge resort suggested for the defense will be 
of no avail. It was mentioned as a possibility that a plea of 
guilty might be entered on the understanding it would result in life 
sentence. If this becomes an absolute probability, Crowe an
nounced that he will nolle prosse the case and reindict the slay• 
ers." 

Did Gortland lie? 
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tell, and if there is no powel', then it is an infinite chance, which 
man c::innot solve. 

Why should this boy's life be bound up with F rederick Nit>.tz. 
sche, who died thirty years ago, insane, in Germany? I don't 
know. 

I ouly know it is. I know that no man who ever wrote a line 
t hat I read foiled to influence me to some exW,,T, I know that 
every life I e\'er touched influenced me, and I influenced it ; and 
that it is not given to me to unravel the infinite causes and say, 
"this is I, and this is you." I am responsible for so much; and 
you are responsible for so much. I know-I know that in the in
finite universe everything has its pince and that the smallest par
ticle is a part of 311. Tell me that you can visit the wrath of 
fate and C'hance and life and eternity upon a nineteen·yenr·old
boy ! If you could, justice would be a travesty and mercy a fraud. 

I might say further about Nathan Leopold- -where did he 
get this philosophy?-at college? He did not make it, your honor. 
He did not write these books, and I will venture to say there 
are at least ten thousand books on Nietzsche and his philosophy. 
I never counted them, but I '"':II venture to say that there arc 
that many in the libraries of the world. 

No other philosopher ever caused the discussion thb.t Nietz
sche has caused. There is no university in the world where the 
professors are not familiar ,~· ith Nietzsche; not one. There is not 
a n intellectual man in the world whose life and feelings run _to 
philosophy, who is not more or less familiar with the Nietzschien 
philosophy. Some be!ie\'c it, and some do not believe it. Some 
read it as I do, and take it :is a theory, a dream, a vision, mixed 
with good and bod, but not in any way related to human life. 
Some take it seriously. The universities perhaps do not all teach 
i t, for perhaps some teach nothing in philosophy; but they give 
t he boys the books of the masters, and tell them what they taught, 
and discuss the doctrines. 

There is not a uni\•ersity in the world of any high standing 
where the professors do not tell you about Nietzsche, and discus's 
it , or where the books can not be found. 

I will guarantee. that you can go down to the University of 
Chicago today-into its big library-and find over n thousand \'OI· 

umes on Nietzsche, and I am sure I speak modc1"ately. If this boy 
is to blame for this, wher~ did he get it? Is there any blame 
attaches because somebody took Nietzsche's philosophy seriously 
nnd fashioned his l ife on it? And there is no question in this 
case but what it is true. Then who is to blame? The university 
would be more to blame than he is. The scholars of the world 
would be more to blame than he is. The publishers of the world
and Nietzsche's books are published by one of the biggest pub
l ishers in the world-are more to blame than he. Your honor, 
it is hardly fair to hang a nineteen·ycar-old boy for the philo· 
sophy that was taught him at the university. 

Now, I do not want to be misunderstood about this. Even for 
the sake of saving the lives of my clients, I do not want to be 
dishonest and tell the court something that I do not honestly think 
in this case. I do not belie\'c that the universities are to blame. 
I do not think they should be held responsible. I do think, how
ever, that they a!"e too large; and that they should keep a closer 
watch, if possible, upon the individual. But, you cannot destroy 
thought because, forsooth, some brain may be deranged by thought. 
I t is the duty of the university, as I conceive it, to be the great 
storehouse of the wisdom of the ages, and to let .itudents go there, 
and learn, and choose. I have no doubt but that it has meant the 
death of many; that we cannot help. Every changed idea m the 
world has had its consequences. Every new religious doctrine has 
created its victims. Every new philosophy has caused suffering 
and death. Every new machine has carved up men while it served 
the world. No railroad can be built without the destruction of 
human life. No great building can be erected but that unfot·
t unate workmen fall to the earth and die. No great movement that 
does not bear its toll of life and death; no great ideal but does 
good and harm, and we cannot stop because it may do harm. 

TH E ARGVllIENT OF ... 

He gave the name of ,u:tness after witness t!iat he t-:>ld the 
same story to, as he told it to Slattery, before the case was even a.s
signed. 

He said it was told to him by Leopold. I don't know whether 
~·our honor believes that officer or not, but I want to tell you, if 
you have obser ved these two defendants during the trial, if you 
have observed the conduct of their attorneys and their families 
with one honorable exception, ·and that is the old man who sits 
in sackcloth and ashes and who is entitled to the sympathy of 
everybody, old Mr. Leopold, with that one honorable exception, 
everybody connected with the case have laughed and sneered and 
jeered and if the defendant, Leopold, did not say that he would 
plead guilty before a friendly judge, his actions demonstrated 
thut ne thmks he has got one . 

You have lisU!ned with a great deal of patience and kindness 
and consideration to the state and the defense. I am not going 
to unduly trespass upon yout· honor'i=1 time, and I am going to 
close for the State. 

I believe that the facts and circumstances proven in this case 
demOnstrate that a crime has been committed by these two de
fendants and th:it no other punishment except the extreme penalty 
of the law will fit, and I leave the case with you on behalf of 
the State of Illinois, and ·1 ask your honor in the language of 
Holy Writ to "Execute justice and righteousness in the land." 

(The End) 

I have no idea in this case that this :ict would ever have 
been committed or participated in by him excepting for the philo
sophy which he had taken literally, which belonged to older boys 
and older men, and which no one can take literally nnd prac
t ice literal!y and live. So, your honor, I do not mean to unload 
this act on that man or this man, or this organization or that or· 
ganization. I nm trying to trace causes. I am trying to trace 
them honestly. I am tl"yinr: to trace them with the light I have. 
I am trying to say to this court that these boys are not respon
sible for this; and thnt their act was due to this and this, and 
this and this ; and asking this court not to visit the judgment 
of its wrath upon them · for things for which they are not to 
blame. 

There is something else in this case, your honor, that is 
~tronger still. There is a large element of chance in life. I know 
I will die. I don't know when; I don't know how; I don't know 
wheie; and I don't want to know. I know it will com2. I know 
that it depends on infinite chances. Do I live to myself? Did 
I make myself? And control my fate? Can I fix my death unless 
I suicide-and I cannot do that because the will to live is too 
stron~; I know it depends on infinite chances. 

Take the rnbbit running through the woods; a fox meeb him 
at a certain fence. If the rabbit had not started when it did. 
it would not h~.ve met the fox and would have lived longer. If 
the fox had started later or earlier it would not have met the 
rabbit and its fate would ha\•e been different. 

My death wlll depend upon chances. It may be by the taking 
in of a germ ; it may be a pistol; it may be the decaying of my 
faculties, and all that makes life: it may be a cancer; it m.::i.y 
be any one of an indefinite number of things, and where I am 
at n certain time, and whether I take in that germ, and the con
dition of my system when I breathe is an accident which is sealed 
up in the book of fate and which no human being can open. 

These boys, neither one of them, could possibly ha"e com· 
mittcd this act excepting by coming together. It was not the act 
of one; it was the act of two. I t was the act of their planning, 
their conniving, their believing in each other; their thinking them· 
selves supermen. Without it they could not ha\'e done it. I t would 
not have happened. Their parents happened. to meet, these boys 
happened to meet; some sort of chemical alchemy opernted so that 
they cared ior each other; and poor Bobby Franks' dead body was 
found in the culvert as a result. Neither of them could have 
done it alone. 
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. I want to cal! your attention, your honor, to the two letters 
in this case which setlle this matter to my mind conclusively; 
not only the condition or these boys' minds, but the terrible fato 
that over took them. 

Your honor, I am sorry for poor Bobby Franks, and I think 
anybody who knows me knows that I am not saying it simply to 
talk. I am sorry for the bereaved father and the bereaved mother, 
and' I would like to know what they would do with these poor un
for tunate lads who are here in this court today. I know some
thing of them, of their lives, of their charity, of their ideas, and 
nobody here sympathizes with them more than I. 

On the 21st day of May poor Bobby Franks, stripped and 
naked, was left in a culvert down near the Indiana line. I know 
it came through the mad act of mad boys. Mr. Savage told us 
that F ranks, if he had lived, would have been a great man and 
have accomplished much. l wnnt to leave this thought with your 
honor now. I do not know what Bobby F ranks would have been 
had he grown to be a man. I do not know the laws that control 
one's growth. Sometimes, your honor, a boy of great promise is 
cut off in his early youth. Soinetimes he dies and is placed in 
a culvert. Sometimes a boy of great promise stands on a trap-door 
and is hanged by the neck until dead. Sometimes he dies of diphthe
ria. Death somehow pays no attention to age, sex, prospects , 
wealth or intellect, . 

It comes, and perhaps, I can only say perhaps, for I never 
professeCI to unravel the myster ies of fate, and I cannot tell; hut 
I can say-perhaps, the boy who died at fourteen did as much as 
if he had died at seventy, and perhaps the boy. who died as a 
babe did as much as if he had lived longer. Perhaps, somewhere 

· in fate and chance, it might be that he lived as long as he 
should. 

And I want to say this, that the death or poor little Bobby 
Franks should not be in vain. ~would it mean anything if on 
nccopnt of that cieath, these two boys were taken out and a rope 
t:ed around their necks and they died felons? Would that show 
that Bobb)' Franks had a purpci;e in his life and a purpose in 
his death? No, your honor, the unfortunate and tragic death 'of 
this weak young lad should mean something. It should mean an 
appeal to the fathe.rs and the mothers, an appeal to the teachers, 
to the religious guides, to society at large. It should mean an 
app~al to all of them to appraise children, to understand the emo
tions that control them, to understand the ideas that possess them, 
to teach them to avoid the pitfalls or life. 

Society, too, should assume its share or the burdens of this 
case, and not make two more tragedies, but use this calnmity as 
best it can to make life safer, to make childhood easier, and more 
sC!cure, to do something to cure the cruelty, the hatred, the chance, 
and the willfulm!ss of li!e. 

I have discus..sed somewhat in detrdl these two boys separate· 
ly. Their coming' together was the means of their undoing. Your 
honor is familiar with the facts in reference to their association. 
They had a weird, almost impossible relationship. Leopold, with 
his obsession of the superman, had repeatedly said that Loeb was 
his idea of the superman. He had the attitude toward him that 
one has to his most devoted friend, or that a man has to a lover. 
Without the combination of these two, nothing of this sort probably 
could have happened. It is not necessary for us, your honor, to 
rely upon words to prove the condition of these boys' minds, and 
to prove the effect of this strange and fatal relationship between 
these two boys. 

It is mostly told in a letter which the State itself introduced 
in this case. Not the whole story, but enough of it is shown, 
so t.hat I take it that no intelligent, thoughtful person could fall 
to realize what was the relation between them and how they 
had played upon each other to effect their downfall and their 
ruin. I . want to read this letter once more, a letter which was 
introduced by the State, a letter dated October !lth, a month and 
three days before their trip to Ann Arbor, and I want the court 
to say in his own mind whether this letter was anything but the 
product of a diseased mfod, and if it does not show a relationship 
that was responsible for this terrible homicide. This was written 

by Leopold to Loeb. They lived close together, only a few blocks 
from each other; saw each other every day; but Leopold wrote 
him this letter: 

October !l, 1023 
Dear Dick: 

In view of our former relations, I take it for granted that it 
is unnecessary to make any excuse for writing you at this time, 
and still I am going to state my reason for so doing, as this may 
turn out to be a long letter, and I don't want to cause you the 
inconvenience of reading it all to find out what it contains if you 
a re not interested in the subjects dealt with. 

F irst, I am ~nclosing the document which I mentioned to you 
today, and which I will explain later. Second, I am going to 
tell you of a new fact which has come up since our discussion . 
And third, I nm going to put in writing what my attitude toward 
our present relations , with a view of avoiding future possible 
misunderstandings, and in the hope ( though I think it rather vain) 
that poss:bly we may have misunderstood each other, and can yet 
clear this matter up. 

Now, as to the first, I wanted you this afternoon, and still 
want you, to feel that we are on an equal footing legally and there
fore, I purposely committed the same tort of which you were 
guilty, the only difference being that in your case the facts would 
be harder to prove than · in mine, should I deny them. The en
closed document should secure you against changing my mind in 
admittfog the facts, if the matter should come up, as it would 

.prove to any court that they were true. 
As to the second. On your suggestion I immediately phoned 

Dick Rubel, and speaking from a paper prepared beforehand ( to be 
sure of the exact wording ) said : 

"Dick, when we were together yesterday, did I tell you that 
Dick (Loeb) had told me the things which I then told you, or 
that it was merely my opinion that I believed them to be so?" 

I asked this twice to be sure he understood, and on the samo 
answer both t imes (which i took down as he spoke) felt that 
he did understand. 

He replied: 
"No, you did not tell me that Dick told you these things, but ' 

said that they were in your opinion true." 
He fu rther denied telling you subsequently that I had said 

th:l t they were gleaned from conversation with you, and I then 
told him t hat he was quite right, that you never had told me. I 
further told him tha t this was merely your suggestion of how to 
settle a question of fact, that he was in no way implicated, and 
that neither of us would be a ngry with him at his reply. (I imply 
your assent to this.) 

This of course proves that you were mistaken this afternoon 
in the question of my having actually and technically broken con
f idence, and voids my apology, which I made contingent on proof 
of this matter. 

Now, as to the third, last, and most important question. 
When you came to my home this afternoon I expected either to 
break friendship with you or attempt to kill you unless you told 
me why you acted as you did yesterday. 

You did, however, tell me, and hence the question shifted to 
the fact that I wou ld act as before if you persisted in thinking 
me t 1·eacherous, either in act (which you waived if Dick's opinion 
went with mine) or in intention. 

Now, I apprehend, though here I am not quite sure, that you 
said that you did not think me t reacherous in intent, nor ever 
have, but that you considered me in the wrong and expected such 
a statement from me. This statement I unconditionally refuseo. 
to make until such time as I may bacome convinced of its t ruth. 

However, the quest ion of our relation I think must be in 
your hands (unless the above conceptions are mistaken), inasmuch 
as you have satisfied first one and then the other requirement, 
upon which I agreed to refrain from attempting to k ill you or 
refusing to continue our friendship. Hence I have no reason not 
to continue to be on friendly terms with you, and would under 
ordinary conditions continue as before. 

The only question, then, is with you. You demand me to per. 
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form an act, namely, state that I acted wrongly. This I rduse. 
Now it is up to you to inflict the penalty for this refusal-at your 
discretion, to break friendship, inflict physical punishment, or any
thing else you like, or on the other hand to continue as before. 

The decision, therefore, must rest with you. This is all of my 
opinion on the right and wrong of the matter. 

Now comes a practical question. I think that I would ordinar
ily be expected to, and in fact do expect to continue my attitude 
toward you, as before, until I learn either by direct words or by 
conduct on your part which way your decision has been formed. 
This I shall do. 

Now a word of advice. I do not wish to influence your de
cision either way, but I do want to warn you that in case you deem 
it advisable to discontinue our friendship, that in both our in
terests extreme care must be had. The motif of "A falling out 
o! --" would be sure to be popular, which is patently un
desirable and forms an irksome but unavoidable bond between us. 

Therefore, it is, in my humble opinion, expedient, though our 
breach need be no less real in faet, yet to observe the conventional· 
ities, such as salutation on the street and a general appearance of 
nt least not unfriendly relations on all occasions when we may 
be thrown together in public. 

Now, Dick, I am goiag to make a request to whfch I have 
perhaps no right, and yet which I dare to make also for "Auld 
Lang Syne." \Vil} you, if not too inconvenient, let me know your 
answer (before I leave tomorrow) on the last count? This, to which 
I have no right, would greatly help my pence of mind in the next 
few days when it is most necessary to me. You can if you will 

· merely call up my home before 12 noon and leave a message say-
ing, "Dick says yes," if you wish our relations to continue as 
before, and "Dick says no,'' if not. 

It is unne<:essary to add that your decision will of course have 
no effect on my keeping to myself our confidences of the past, 
and that I regret the whole affair more than I can say. 

Hoping not to have caused you too much trouble in readi!Jg 
this, I am (for the present), as ever 

"BABE" 

Now, I undertake to say that under any interpretation of this 
case, taking into account all the things your honor knows, that 
have not been made public, or leaving them out, nobody can inter
pret that letter exceW;ing on the theory of a diseased mind, and 
with it goes this strange document which was referred to in the 
letter. 

"I, Nathan F. Leopold, Jr., being under no duress or compul
sion, do hereby affirm and declare that on this, the 9th day of 
October, 1923, I for reasons of my own locked the door of the 
room in which I was with one Richard A. Loeb, with the intent 
of blocking his only feasible mode of egress, and that I further 
indicated my intention of applying physical force upon the per
son of the said Richard A. Loeb if ne<:essary to carry out my 
des.'gn, to-wit, to block his only feasible mode of egress." 

There is nothing in this case, whether heard alone by the 
court or heard in public that can explain these documents, on 
the theory that the defendants were normal human beings. 

I want to call your attention to them to an extract from 
another letLer by Dabe, if I may be permitted to call him Babe, 
until you hang him. 

On October 10th, this is written by Leopold on the ZOth Cen
tury train, the day after the other letter was written, and in 
it he says: 

.. now, that is all that is in point to our controversy. 
"But I am going to add a little more in an effort to explain 

my system of the Nietzschian philosophy with regal'(} to you. 
"It may not have occurred to you why a mere mistake in 

judgment on your part should be treated as a crime when on the 
par t of another it should not be so considered. Here are the rea
sons. In formulating a superman he is, on account o! certain su
perior qualities inherent in him, exempted from the ordinary laws 
which govern ordinary men. He is not liable for anything he may 

do, whereas others would be, eir.:cept for the one crime that it is 
possible for him to commit-to make a mistake. 

"Now obviously any code which conferred upon an individual 
or upon a group extraordinary privileges without also putting on 
him extraordinary responsibility, would be unfair and bad. There
fore, thR superman is held to h{we committed a crime every time 
he errs in judgment-a mistake excusable in others. But you may 
say that you have previously made mistakes which I did not 
treat as crimes. This is true .. To eite an example, the other night 
you expressed the opinion, and insisted, thnt Marcus Aurelius 
Antonius was practically the founder of Stoicism. In so doing 
you committed a crime. But it was a slight crime, and I chose to 
forgive it. I have, and had before that, forgiven the crima which 
you committed in committing the error in judgment which caused 
the whole train of events. I did not and do not wish to charge 
you with crime, but I feel justified in using 8ny of the conse
quences of your crime for which you are held responsible, to 
my advantage. This and only this I did, so you sec how careful you 
must be." 

Is that the letter of a normal eighteen-year-old boy, or is it 
the letter of a diseased brain? 

Is that the letter of boys acting as boys should, and thinking 
as boys should, or is it _the letter of one whose philosophy has 
taken possession of him, who underst ands that what the world 
calls a crime is something that the superman may do---who be
lieves that the only crime the superman can commit is to make a 
mistake? He believed it. He was immature. It possessed him. I t was 
manifest in the strange compact that the cou1t already knows 
about between these two boys by which each was to yield some
fo;ng and each was to give something. Out of that compact and out 
of these diseased minds grew this terrible crime. 

Tell me, was this compact the act of normal boy~, of boys 
who think and feel as boys should-boys who have the thoughts 
and emotions and physical life that boys should have? There is 
nothing in all of it that corresponds with normal life. There is 
a weird, strange, unnatural disease in all -0f it which is respon
sible for this deed. 

I submit the facts do not re3t on the evidence of these boys 
alone. It is proven by the writings ; it is proven by every act. 
It is proven by their companions, and there can be no question 
about it. 

We brought into this courtroom a number of thcfr boy 
friends, whom they had known day by day, who had associnted 
with them in the clubhouse, were their constant companions, 
and they tell the same stories. They tell the story that neither 
of these two boys was responsible for his conduct. 

Maremont, whom the State first called, one of the oldest of 
the boys, said that Leopold had never had any judgment of any 
sort. They talked about the superman. Leopold argued his philo
sophy. It was a religion with him. But as to judgment of things 
in life he had none. Ile was developed intellectually, wanting emo
tionally, developed in those things which a boy does not need 
and should not have at his age, but absolutely void of the healthy 
feelings, of the healthy instincts -0£ practical life that are neces
sary to the child. 

We called not less thaii ten or twelve of their companions 
and all -0£ them testified the same: Dickie Loeb was not allowed 
by his companions the privileges of his class because of his child
ishness a nd his lack of judgment. Nobody denies it, and yet the 
State's Attorney makes a play here on account of this girl whose 
testimony was so important, Miss Nathan. What did the State's 
Attorney do in this matter? Before we ever got to the.!'e defend
ants these witnesses were called in by subpoenas of th Grand 
Jury, and then taken into the office of the State's Attorney; they 
were young boys and girls, taken just when this story broke. 
Without any friends, without any counsel, they were questioned in 
the State's Attorney's office, and they were· asked to say whether 
they had seen anything strange or insane about ttiese boys. Se
veral of them said no. Not one of them had any warning, not 
one of them had any chance to think, not one -Of them knew what 
it meant, not one of them had a chance to recall the lives of both 
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and thoy were in the presence of lawyers and policemen and of· 
ficers, and still they seek to bind these young people by those 
statements. 

Miss Nathan is quoted as saying that she never noticed any 
mental disease in them, and yet she said the lawyers refused to 
put down all she said and directed the reporter not to take all 
she said; that she came in there from a sickbed without any notice; 
she had no time to think about it ; and then she told this court 
of het association with Dickie Loeb, and the strange, weird, child· 
ish thinS'S he did, 

One other witness, a young man, and only one other, was 
called in and examined by the State's Attorney on the day that 
this confession was made; and we placed him on the stand and 
he practkally tells the same story; that he was called to the 
State's Attorney's , office; he had no chance to think about it ; 
he had no chGt\ce-to consider the conduct of these boys; he was 
c:alled in immediately and the questions were put to him; and 
when he was called by us and had nn opportunity to consider it 
and know what it meant he related to this court what has been 
rcfated by every other witness · in this case. 

As to the standing of these boys amongst their fellows-that 
they were irresponsible, that they had no judgment, that they 
were childish, that their acts were strange, that t~eir beliefs 
were impossible for boys-is beyond question in this case. 

And what did they do on the other side? 
It was given out that they had a vast army of witnesses. 

They called three. A professor who talked with Leopold ·only 
upon his law studies, and two others who admitted all that we 
said, on cross-e."<amination, and the rest were dismissed. So it 
leaves all of this beyond dispute and ndmitted in this case. 

Now both sides have called alienists and I will refer to that 
for a few moments. I shall only take a little time with the 
alienists 

The facts here are plain; when these boys had made the con· 
fession on Sunday afternoon before their counsel or their friends 
had any chance to see them, Mr. Crowe sent out for four men. 
He sent out Dr. Patrick, who is an alienist; Dr. Church, who 
is an alienist; Dr . . Krohn, who is a witness, a testifier; and Dr. 
Singer, who is p retty good-I would not criticize him but I would 
not class him with Patrick and with Church. 

I ha\•e said to your honor that in my opinion he sent for the 
two ablest men in Chicago as far a s the public knows them, 
Dr. Chuich and Dr. Patrick, I have said to your honor that . i! 
Judge Crowe had not got to them first I would have t r ied to 
get them. I not only say I wo\lld have tried, but I say I would 
have succeeded. You heard Dr Church's testimony. Dr. Church 
is an honest man though an alienist. Under cross-examination 
he admiitted every position which I took. He admitted the faiJ. 
ure of emotional life in these boys; he admitted its importance; 
he admitted the importance of beliefs strongly held in human 
conduct; he said himself that if he could get at all the facts he 
would understand whri.t was back of this strange murder. Every 
singfo position that we have claimed in this case Dr. Church ad
mitted. 

D:·. Singer did the same. The only diff.crence between them 
was this, it took but one question to get Dr. Church to admit 
it, and it took ten to a dozen to get Dr. Singer. He objected 
and hedged and ran and quibbled. There could be no mistake about 
it, and your honor heard it in this courtroom. 

He sought every way he could to avoid the truth, and when 
it came to the point that he could not dodge any longer, he ad· 
mittcd every proposition just exactly the same as Dr. Church 
admitted them: The value of emotional life; its effect on con· 
duct; that it was the ruling thin:! in conduct, as every person 
knows who is familiar with psychology and who is familiar 
with the human system. 

Could there be any doubt, your honor, but what both those 
witnesses, Church and Singer, or any doubt but what Patrick, 
would have testified for us? Now what did they do in their 
examination? What kind of a chance did these alieni.sts have? 

It is perfectly obvious that they had none. Church, Patrick, 
Krohn, went into a room with these two boys who had been 
in the possession of the State's Attorney's office for sixty hours; 
they were surrounded by policemen, were surrounded by guards 
and dctcct'ves and State's Attorneys, twelve or fifteen of them, 
and here they told their story. Of cour se this audience had a 
friendly attitude toward them. I know my friend Judge Crowe 
had a friendly attitude because I saw divers, various and sundry 
pictures of Prosecutor Crowe taken with these boys. 

When I first saw them· I believed it showed friendship for 
the boys, but now I am inclined to think that he had them taken 
just as a lawyer who goes up in the country fishing has his 
picture taken with his catch. 

The boys had been led doubtless to believe that these people 
were friends. They were taken there, in the presence of all this 
crowd. What was done? The boys told their story, and that 
was all. 

Of course, Krohn r emembered a lot that did not take place
and we would expect that of him; and he forgot much that did 
take place-and we would expect that of him, too. So far as 
the honest witnesses were concerned, they said that not a word 
was spoken excepting a little conversation upon birds and the 
relations of the story that they had already given to the State's 
Attorney; and from tha.t, and nothing else, both Patrick and 
Church said they showed no reaction as ordinary persons should 
show it, and intimated clearly that the commission of the crime 
itself would put them on inquiry as to whether these boys were 

' mentally right; both admitted that the conditions surrounding them 
made the right kind of examination impossible; both admitted that 
they needed a better chance to form a reliable opinion. 

The most they said wns that at this time they saw no evi. 
dence of insanity. 

Now, your honor, no experts, and no alienists with any 
chance to examine, have testified that these boys were normal. 

Singer did a thing more marvelous still. He never saw these 
boys until he came into this court, excepting when they were 
brought down in violation of their constitutional rights to the 
office of Judge Crowe, after they had been turned over to the · 
jailer, and there various questions were asked them, and to all 
of these the boys replied that they r espectfully refused to an· 
swer on advice of counsel. And yet that was enough for Singer. 

Your honor, if these boys had gone to the office of any 
one cf these eminent gentlemen, had been taken by their par· 
ents or gone by themselves, and the doctor s had seriomily t r ied 
to find out whether there was anything wrong about their minds, 
how would they have done it? They would have taken them pa· 
t ient!y and carefully. They would have sought to get their con
fidence. They would have listened to their story. They would have 
listened to it in the attitude of a father listening to his child. 
You know it. Every doctor knows it. In no other way could they 
find out their mental condition. And the men who are honest 
with this question have admitt.ed it, 

And yet Dr. Krohn will t estify that they had the best chance 
in the wol'id, when ·his own associates, sitting where they were, 
said that they did not. 

Your honor, nobody's l~fe or libc1ty or property should be 
t aken from them upon an examination like that. It was not an 
examination. It was s imply an effort to get witnesses, r egard· 
less of facts, who might at some t ime come into court and give 
their testimony, to take these boys' lives. 

Now, I imagine that in closing this case Judge Crowe will 
say that our witnesses mainly came from the East. That is true. 
And he is responsible for it. I am not blaming him, but he i9 
responsible for it. There arc other alienists in Chicago, a nd the 
evidence shows that we .had the boys examined by numerous ones 
in Chicago. We wanted to get the best. Did we get them? 

Your honor knows that the place where a man lives does 
not affect his truthfulness or his ability. · We brought the man 
who stands probably above all of them, and who certainly is 
far superior to anybody called upon the other side. First of all, 
we called Dr. William A. White. And wh~ is he? For many 
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:rears he has been super intendent of the Government Hospital 
for the insane in Washing ton; a man who has written more 
books , deli'1ered more lectures nnd had more honors and knows 
this subject better than all of their alienist s put together; a man 
who plainly came here not for money, and who receives for 
his testimony the same per d iem as is paid by the other side: a 
man who knows his subject, and whose ability and t ruthful
ness must have impressed this court. 

It will not do, your honor, to say that because Dr. White is 
not a resident of Chicago that he lies. No mnn stands higher 
in the United States, no man is better known than Dr. White; 
his learning ai1d intelligence was obvious from his evidence in 
this case. 

W ho else did we get? Do I need to say anything about Dr. 
H ealy? l s there any quC?stion about his in tegrity? A man who 
seldom goes into court except upon the order of the court. 

Your honor was connected with the Municipal Court. You 
know that Dr . H ealy was the first man who op~rated with the 
cou1·ts in the city of Chicago to give a id to t he unfortunate 
youths whose minds were a ff!ictC?d and who were the victims of 
the law. 

No man stands higher in Chicago than Dr. HC?aly. No man 
has done as much work in the study of adolescence. No m a n 
has either read or written or thought or worked as nluch with 
the young. No man knows the adolescent boy as weU as Dr. 
Healy. 

D r. H ealy began his research and his practice in the city . of 
Chicago, and was t he first psychiatrist of the boys' court. He 
was then made a director of the Baker Foundation of Boston 
·and is now carrying on his work in connC?ction with the cour ts 
of Boston. 

His books are known wherever men study boys. H is repu
tation is known all over the United States and in Europe. Com
pare him and his reputation with Dr. Krohn. Compare it with 
any other witness that the state cnilC?d in this case. 

Dr. Glueck, who was for years the alienist at Sing Sing, 
and connet:ted with the penal institutions in the State of Ne\v 
York; a man of eminent attainments and ripe scholarship. No 
one is his superior. 

And Dr. HulbC?rt, a young man who spent nineteen days in 
the examination of these boys, togethC?r with Dr. Bowman, an 
eminent doctor in his line from Boston. These two physicians 
spent all this time getting every detail of these boys' lives, and 
structures; each one of these alfonists took all the time they 
needed for a thorough examination, without the presence of law
yers, detectives and policemen. Each one of these psychiatrists 
tells this court the story, the sad, pitiful story, of the unfortunate 
minds of these two young lads. 

I submit, your honor, that there can be no question about 
the relative value of thC?se twO sets of alienists; thel'e can be no 
<.!Uestion of their means of understanding; there can be no ques· 
tion but that White, G}ueck, Hulbert and H C?a!y knew what they 
were talking about, for they had every chance to find out. ThC?y 
are either lying to this court, or their opinion is good. 

On the other hand, not one single man called by the State 
had any chanC?e to know. HC? was co.lied in to sec these boys. the 
tame as the state would ca11 a hangman : "Here are the boys; 
officer, do your duty." And that is nil there was of it. 

Now, your honor, I shaU pass that subject. I think all of the 
facts of this extraordinary case, all of the testimony of the alien
ists, all that your honor has seen and heard, all their friends and 
acquaintances who have come here to enlighten this court----1 
think all of it shows that this terrible act was the act of imma
ture and riiseased brains, the act of children. 

Nobody can explain it in any other way. 
No one can imagine it in any other way. 
It is not possiblC? that it could have happened in any other 

w;iy. And, I submit, your honor, that by every law of human
ity, by every law of justice, by every foeling of righteousness, 
by every instinct of pity, mercy and charity, your honor should 
say that because of the condition of these boys' minds, it would 

be monstrous to visit upon them the vengeance that is asked by 
the State. 

l want to d iscuss now another thing which this cou rt must 
cons;der and which to my mind is absolutely conclusive in this 
case. That is, the age of these boys. 

r shall discuss it more in detail than I have d iscussed it be
fore and I submit, your honor, that it is not possiblC? for :my 
C"ourt to hang these two boys if he pays any attent ion whate,•eJ' 
to the modern attitude toward the young, if he pays any 1atten
t.ion whatever to the precederits in tpis country, if he pays any 
nttC?ntion to the humane instincts which move ordinad• men. 

I have a list of exC?cutions in Cook County beginning in 
1840, which I presume covers the first one, because I asked to 
have it go to the beginning. Ninety poor unfor tunate. mpn have 
givC?n up thei1· lives to stop murder in Chicagq,. NinC?tY· men have 
been hanged by tht'! neck until dead, because of;. tlfc..,a'llcient super· 
slition that in some way hanging one man keePS another from 
commit ting a crime. Thi'! anciC?nt superstition, I say, because I 
llefy lhe state to point to a cl'iminologist, a scientist, a student, 
who has ever said it. Still we go on, as if human conduct was 
not influenced and controlled hr natural laws the same as all 
the rest of the UnivC?rse in the subject of la\v. We treat crime 
as if it had no cause. We go on saying, "Hang t he unfortunates, 
and it will end." Was U1ere ever a murder without a cause? 
Wns there ever a crime without a cause? And yet all punish
ment proceeds upon the theory that there is no cause ; and the 
only way to treat crime is to intimidate everyone into goodness 
and obedience to law. We lawyers are a long way behind. 

C J"ime has its c:rnse. Perhaps all crimes do not have the 
same cause, but they 11\1 ha\"e some cause. And pC?ople today 
a1e seC?king to fi nd out the cause. We lawyC?rs ne'1er try to f ind 
out. Scientists a1·e studying it; criminologists are invest igating 
it; but we lawyers go on and on and on, punishing and hanging 
and thinking that by general terror we can stamp out cr ime. 

It never OC(Urs to the lawyer that crime has a cause as cer
ta inly as disease, and that the way to rationally trC?at any ab
normal condition is to rC?move the cause. 

I f a doctor were called on to treat typhoid fever he would 
probably try to find what kind of milk or water the patient 
drank, and perhaps dean out the we!! so that no one else could 
~et typhoid from the same source. But, if a lawyer was called 
on to treat a typhoid patient, he would gi"e him thirty days in 
jail, and then he would think that nobody else would ever dart'! 
to take it. If the patient got well in fifteen days, he would be 
kC?pt until his t lme was up; if the disease was worse at the end 
of thii·ty days, the 1mtient would be released because his time 
was out. 

A s a rule lawyers are not scientists. They have !C?arned the 
doctrine of hate and foar, and they think that there is only one 
way to make men good, and that is to put them in such terror 
that they do not dare to be bad. They act unmindful of history, 
and science, and Un the experience of the pasts. 

Still, we are making some progrC?ss. Courts give attention to 
rnme things that they did not give attention to before. 

Once in England they hanged children seven years of age; 
not necessarily hanged them, because hanging was never mt'!ant 
for punishment; it was meant for an exhibition. If somebody 
committed crime, he would be hanged by the hC?ad or the heels, 
it d idn't matter much which, a t the four Cl'Oss roads, so that 
everybody could look at him until his bones were bare, and so that 
people would be good because they had seen the gruC?some re
sults of crime and hnte. 

Hanging was not necessarily meant for punishment. The 
<"ulprit might be killed in any other way, and then hanged-yes. 
Hanging was an exhibition. They were hanged on the highest 
hill, and hanged at the cross-ways. and hanged in public places, 
so lh:1t ~di . men could see. lf there is any virtue in hanging, 
that was the Jog:cal way, because you ca~not awe men into 
goodness unless they know about the hanging. We have not 
grown bettC?r than the ancients. \Ve havC? grown more squeam
ish; we do not like to look at it ; that is a ll. They hanged them 
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at seven r<nu ·s ; they hanged them again at eleven and four. 
teen. 

We have raised the nge of hanging. We have raised it by the 
hum:rnity of courts, by the understanding of courts, by the p ro· 
g ress in science which ·at last is reaching the law; aud in ninety 
men hanged in Illinois from its beginning, not one s ingle per· 
son under twenty.three was ever hanged upon n pica of guilty
not one. If your honor should do this, you would violate every 
preecdent t hat had been set in Illinois for almost n century. 
There can be no excuse for it; and no justification for i t , be· 
cause this is the policy of t he law which is rooted in the feel· 
ings of humanity, which are deep in every human being t hat 
thinks and feels. There have been two or three cases where juries 
hnve convicCed boys younger than this, and where courts on 
(Onvictions have refused to set aside the sentence because u jury 
had found it. 

First, I want to call your attention, your honor, to the cases 
on picas of guilty in the State o f Illinois. Back of the year 1896 
the record c!oes not show ages .. After that, which is the ·large 
part, probably sixty out of ninety-nil sl1ow t he age. Not the 
age at which they were hanged, a s my friend Marshall thought, 
but the age at the time of the verdict or sentence as is found 
tod:iy. 

In all the history of Illinois-[ :lm not absolutely certain 
of it. back in 1896, but there are so many of them that I know 
:lbout from the books and otherwise, that I feel I nm safe in 
say:ng I.here is no exception to the rulc--but si11ce 1896 every· 
one is recorded. The first banging in Illinois-on a pica of guil· 

_ ty, W .J.S ]\fay 15, 189G, when n young colored man, 2'1 years old, 
was ~entcnced W death by Judge Baker. 

·Judge Ba ker I knew very well; a man of ability, a fine fel· 
low, but a man of moods. I do not know whether the court re· 
members him; but that wns the fi rst hanging on a plea of guiltr 
to the credit of a ny man in Illinois-I mean in Chicago. I have 
not obtained the statistics from the rest of the state, but I am 
satisfied they are the same, a nd that boy was colored, and twenty. 
fou r, eitlier one of which should ha\·e saved him from death, but 
the color prob::ibly !lad something to do with compassing his des
t r uction. 

The next was Julius Mannow. Now, he 1·eally was not ha ng
ed on a pica of g uilty, though the records so show. I will state 
to your honor just what the facts are. J oseph Windrcth a nd 
Julius )lannow were tried together in 1896 on a charge of murder 
with robbery. When thC' trial was finished, Julius l\lannow with. 
d1e1V his pica of guilty. He was defended by Elliot, whom I 
remember very well, and pr obably your honor doc3. And under 
what he supposed was an agreement with the court he pleaded 
this man guilty, a fter the case was nearly finished. 

Now, I am not here to discuss whether there was an agree· 
ment or not. Judge Horton, who tried this case, did not sen· 
t ence h im, but he waited for the jury's verdict on Windreth, .:i.nd 
they fou nd him guilty· nnd sentenced him to death, and Judge 
Horton followed that sentence. H ad t his case come into that court 
on a plea of guilty, it p robahly would ha\"C been different; per· 
haps not; but it really was not a question of a plea of guilty ; and 
he was twenty·eight or thi1ty years old. 

I might say in passing as to Judge Horton-he is dead. I 
knew him very well. In some ways I liked h im. I tried a case 
for h 'm after he had left the bench. But I will say this : Ho 
was never noted in Chicago for h is kindness and his mercy, and 
anybody who remembers knows that I am stating the truth. 

The next ma n who was hanged on a plea of g uilty was Dan· 
iel McCarthy, twenty.nine years old, in 1897, by Judge Stein. 
Well, he is dead. I am very careful about being kind to the 
dead, so I will say that he never knew what mercy was, at least 
while he lived. Whether he does now, I cannot say. Still he was 
a good lawyer. That was in 1897. 

It was twenty. two years, your honor, before anybody else 
was hanged in Cook County on a plea of guilty, old or young , 
twrnty-two years before a judge had either the old or young walk 
into his court and throw himself on t he mercy of the court and 

get t-hc rope for it ; anti a g reat many men ha ve been tried for 
murder, and a great many men have been executed, and a great 
many men have plead g u ilty and have been sentenced, either to 
a term of years Ot' life imprisonment, over three hundred in that 
t wenty. two years, a nd no roan, old or young was executed. 

But twenty-two years later, in 1990, Thomas Fitzgerald, a 
man about forty years old, was sentenced for killing a little 
girl, plead guilty before my friend J udge Crowe, and he was 
put to death. And that is all. In the history of Cook County that 
is all that have been put to death on a plea of guilty. That is all. 

Your honor, what excuses could you possibly have for put
t'ng these boys to death? You would have to turn your back 
on every p recedent of the past. You would have t o turn your 
back on t he progress of the world. You would have to ig nore all 
human se11timent and feeling, of which I k now the iaourt has his 
full share. You would have to do all this if you would hang 
boys of eighteen and nineteen years of nge who have come into 
this court and thrown themselves upon your mercy. 

I might do it, but I would want g ood reason for it , which 
does not and cannot exist in this case, unless publicity, worked· 
up feel ing, and mad hate, is n r eason, and I know it is not. 

Since that t ime one other man has been sent enced to death 
on a p lea of gui lty. That was James H . Smith, t wenty.eight 
years old, sentenced by J udge Kavanagh. But we were spared 
his hanging. That was in January 1923. I could tell you why 
it was, and I will tel! you later. It is due to the cruelty that has 
pa ralyzed the !warts of men growing out of the war. \ Ve are 
accustomed to blood, your honor. It used to look mussy, and make 
us feel squeam ish. But we h:lve not only seen i t shed in buckets 
full , we have seen it shed in rivers, lakes 11nd oceans, nnd we haYe 
delighted in it ; we have preached it, we have worked for it, wo 
have ndvised it, we have taught it to the young, encouraged the 
old, until the world has been drenched in blood, and it has left 
its stains upon every human heart and upon every human mind, 
and has almost stifled the feelings of pity and charity that havo 
their natural home in the human breast. 

I do not believe that Judge Kavanagh would ever ha"e done 
this except fo1· the great war which has left its mark on a ll of 
us, one of the terrible by-products of those wretched years. 

This man was reprieved, but James Smith was twenty.eight 
years old; he was old enoug h to vote, he was old enoug h to mako 
contracts, he needed no guardiian, he was old enough to do all 
the U1ings that an older man can do. He was not a boy; a boy 
that is the special ward of the state, and the special ward of 
the court, and who cannot act except in special ways because ho 
iii not mature. He was twenty.eight and he is not dead and will 
not die. His life was saved, and you may go ovc1· every hang. 
ing, a nd if YOlll' honor shall decorate the gallows with these two 
boys, your honor will be the first in Chicago who has ever dono 
such a deed. And, I know you will not. 

Your honor, I must hasten along, for I will c!ose tonight. 
I know I should have closed before, Still there seems so much 
that I would like to say. I will spend a few more minutes on 
this record of hangings. There was one boy nineteen years old, 
Thomas Schultz, who was convicted by a jury and executed. There 
was one boy who has been · referred to here, eighteen, Nicholas 
Vianni. who was convicted by a jury and executed. No one elso 
under twenty-one, your honor, has been convicted by a jury and 
sentenced to death. Now, let me speak n word about these. Schultz 
was convicted in 1912. Vianni was convicted in l!l20, Of course, 
I bdicve it should not have happened, but your honor knows the 
difference between a plea of guilty and a verdict. It is easy 
enough for a jury to divide the r esponsibility by twelve. They have 
not the age a nd the experience and the charity which comes from 
age and experience. I t is easy for some state's attorneys to 
influence some juries. I don't know who defended the poor boy, 
but I gu:.t ra n tee that it was not the best la wyers at the bar-but 
doubtless a good lawyer prosecuted him, and when he was con
victed the court said that he had rested his fate with the jury, 
and he would not disturb the verdict. 

I do not know whether your honor, humane and considerate 
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as I belie\•e you to be, would have disturbed a jury's verdict in 
this case, but I know that no judge in Cook County ever himself 
upon a plea of guilty passed judgment of death in a case below 
the age of twenty-three, and only one at the age of twenty-three 
was ever hanged on a plea of guilty. 

Vianni I have looked up, and I don't care who did it or how 
it was done, it was a shame and a disgrace that an eightcen
year old boy should be hanged, in 1920, and I am assuming it is 
all right to hang somebody, which it is not. I have looked up 
the Vianni case because my friend Marshall 1·ead a part where 
it said that Vianni pleaded guilty. He did not say it positively, 
because he is honest, and he knew there might be a reason. Vian
ni was tried and convicted-I don't remember the name of the 
j udge-in 1.920. 

There were various things working against him. It was in 
19:!0, after the wnr. Most anything might have happened after 
the war, wl1ich I will speak of later, and not much later, for I 
am to close tonight. He was convicted in 1920. There was a band 
of I talian desperadoes, so-called. I don't know. Sam Cardinclli 
was the leader, a man forty years of age. But their 1·ccords were 
very bad. 

This boy should have been singled out from the rest. If I 
had been defending him, and he had not been, I never w6uld have 
come int.o comt again. But he was noL He was tried with the 
rest. I have looked up the records, and I find that he was in tho 
position of most of these unfortunates; he did not have a la~v-

yer. 
Your honor, the question of whether a man is convicted or 

acquitted does not always depend <>n the evidence or entirely on 
the judge or entirely on the jury. The lnwyer has something 
to do with it. And the State alwnys has-nlways hns at least 
moderately go<>d lnwyers. And the defendants have, if they can 
get the money ; and if they cannot, they have nobody. Vianni, 
who was on trial with others for his life, had a lawyer appointed 
by the court. Ed Raber, if I am rightly informed, prosecuted. 
He had a fine chance, this poor Italian boy, tried with three or 
four others. And prosecuted by one of the most relentless pro
secutors Chicago has·cver kno\vn. This boy was defended by some
body whose name I never heard, who was appointed by the court. 

Your honor, if in this court a boy of eighteen and a boy of 
nh'!etcen should be h:inged on a pica of guilty, in violation of 
every precedent of the past, in violation of the policy of the law 
to take care of the young, in violation of all the progress that 
has te2n made and of the humanity that has been shown in 
the care of the young; in violation of the law that places boys 
in reformat.ories instead of prison-if your honor in violation 
of all that and in the face of all the past should stand here in 
Ch!cago alone to hang a boy on a plea of guilty; then we are 
tunllng our faces backward toward the barbarism which once 
possessed the world. If your honor can hang a boy at eighteen, 
some oth2r judge can hang him at seventeen, or sixteen, or four4 

teen. Eome day, if thcr!? is any spirit of humanity that is work4 

ing in the he:irts of men, some day men would look back upon 
this ns a barbarous age which deliberately set itself in the way 
of progtess, humanity and sympathy, and committed an unfor
givable act. 

Yet your honor has been asked to hang, and I must r efer here 
for a minute to something which I dislike to discuss. I hesitated 
whether to pass it by unnoticed or to speak of it, but feel that 
I must say something about it, and that was the testimony of 
Cortland, the policeman. He came into this court, the only wi~ 
ness who said that young Leopold told him that he might get 
into the hands of a friendly judge and succeed. Your honor, 
that is a blow below the belt. There isn't a word of truth in his 
statement, as I can easily prove to your honor. It was carved 
out of the air, to awe and influence the court, and place him in 
a position where if he saved life someone might be malicious 
enough to say that he was a friendly judge, and, if he took it, the 
fear might invade the community that he did not dare to be 
merciful. 

I am sure that your honor knows there is only one way to do 

in this case, and I know you will do it. You will take this c:isc, 
with your judgment and your conscience, and settle it as you 
think ii should be settled. I may approve or I may disapprove, 
or Robert Crowe may apprcve or disapprove, or the public may 
approve or disapprove, but you must satisfy yourself and you will. 

Now, Jet me take Cortland's testimony for a minute; and I 
am not going ovc1· the record. I t is all he1·c. He swore tha.t on 
the night after the arrest of these two boys, Nathan Leopold 
told him, in discussing the case, that a friendly judge might save 
him. He is the first man who testified for the State that any 
of us cross-examined, if you remember. They called witness after 
witness to prove something that did not need to be proved after 
a pica of guilty. Then this came, which to me was a poisoned 
p:cce of perjury, with a purpose, and I cross-examined him : 

"Did you make any record?" 
"Yes. I think I did." 
"Where is it ?" 
"I think I have it." 
"Let me see it." 
"Yes." 
There was not a word or syllable upon that paper. 
"Did you make any other?" 
"Yes." 
"When did you make it?" 
"Within two or three days of the occurrence." 
"Let me see that." 
He said he would bring it back later. 
"Did you make another?" 
"Yes." 
"What was it?'' 
" A complete report to the cilicf of police." 
"Is it in there?" 
"I think so." 
"Will you bring that?" 
"Yes." 
He brought them both into this court. They contained, all 

lhese reports, a complete or almost a complete copy of every
thing that happened, but not one word on this subject. He deli
berately said that he made that record within a few days of the 
time it occurred, and that he told tl1e office about it within a 
few d:iys of the time it occured. And then what did he say? Then 
he came back in answer to my cross-examination, and said that 
he never told Judge Crowe about it until the nig-ht before Judgo 
C1owe mada his opening statement in this case. Six weeks aft.ei· 
he heard it, long after the time he said that he made a record 
of it, and there was not a single word or syUable about this mat
ter in any report he made. 

I am sorry to discuss it ; I am sorry to embarrass this court, 
but what can I do? I want your honor to know that if in your 
judgment you think these boys should hang, we will know it 
is your judgment. It is hard enough for a court to :;it where 
~·ou sit, with the eyes of the world upon you, in the fierce heat 
of public opinion, for and against. It is hard enough, without 
any lawyer making it harder. I assure you it is with deep regret 
that I even mention t,he evidence, and I will say no more about 
it, excepting that this statemCnt was a deliberate lie, made out of 
whole cloth, and his own evidence shows it. 

Now, your honor, I have spoken about the war. I believed in 
it. I don't know whether I was crazy or not. Sometimes I think 
pel'haps I was. I approved of it; I joined in the general cry of 
madness and despair. I urged men to fight. I was safe because 
I was too old to go. I was like the rest. What did they do? Right 
or wron5', justifiable or unjustifiable-which I need not discuss 
today-it changed the world. For four long years the c'vilized 
world was engaged in killing men. Christian against Christian, bar
bal'ians, uniting with Christians to kill Christians ; anything to 
kill. It was taught in every school, aye in the Sunday schools. The 
little children played at war. The toddling children on the street. 
Do you suppose this "·orld has ever been the same since then? 
How long, your honor, will it take for the w0orld to get back the 
humane emotions that were daily growing before the war? How 
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long will it take the calloused hearts of men before the scars of 
hatred and cruelty shall be removed? 

We read of killing one hundred thousand men in a day. We 
1·ead nbout it and rejoiced in it-it it was the other fellows who 
were killed. We were fed on flesh and drnnk blood. Even down 
to the prattling babe. I need not tell your honor this, because 
you know; I need not tell you how many upright, honorable young 
boys have come into this court charged with murder, some saved 
and some sent to their death, boys who fought in this war and 
learned to place a cheap value on human life. You know it and 
1 know it. These boys were brought up in it. The tales of death 
were in their homes, their playgrounds their schools; they were 
in the newspapers that they read; it was a part of the common 
frenzy-what was a life? It was nothing. It was the least sacr ed 
thing in e.'(istence a nd t hese boys were trained to this ct'Uelty. 

It will take fifty years to wipe it out of the human heart, if 
ever. 1 know this, that after t he Civil War in 1865, crimes of 
this sort increased, marvelously. No one needs to tell me that 
crime has no cause. It has as definite a cause as any ot.hei- dis~ 
esse, and I know that out of the · hatred and bitterness of the Civil 
War crime increased as America had never known it before. I 
know that Europe is going through the same experience today; 
I know it has followed every war; and I know it has .influenced 
these boys so that life was not t he same to them as it would 
have been if the world had not been made red with blood. I 
protest against the crimes and mistakes of society being visited 
upon them. All of us have our share in it. I have mine. I can
not t ell and I shall never know how many words of mine might 
have given birth to cruelty in place of love and kindness and 

· charity. 

Your honor knows that in this very court crimes of violence 
have increased growing out of the war. Not necessarily by those 
,-,ho fought but by those that learned that blood was cheap, and 
human life was cheap, and if the State could take it lightly why 
not the boy? There are causes for this terrible crime. Thero 
are causes, as I have said, for everything that happens in the world. 
War is a part of it; education is a part of it; birth is a part 0of 
it; money is a part of it-all these conspired to compass the des
truction of these t~o poor boys. 

Has the court any right to consider anything but these two 
boys? The State says that your honor has a right to consider 
the welfare of the community, as you have. If the welfare of 
the community would be benelited by taking these lives, well 
and good. I think it would work evil that no one could measure. 
Has your honor a r ight to consider the families of these two de~ 
fendants? I have been sorry, and I am sorry for the bereave
ment of !\Ir. and Mrs. Franks, for those broken ties that cannot 
be healed. All I can hope and wish is that some good may come 
from it all. But as compared with the families of Leopold and 
Loeb, the Franks are to be envied-and everyone knows it. 

I do not know- how much salvage there is in these two boys.' I 
hate to say it in their. presence, but what is there to look forward 
to? I do not know but what your honor would be merciful if you 
tied a rope around their necks and let them die ; merciful to them, 
but not merciful to civilization, and not merciful to those who 
would be left behind. To spend the balance of their days in prison 
i!' mighty little to look forward to, if anything. Is it anything? 
They may have the hope that as the years roll a round they might 
be released. I do not know. I do not know. I will be honest 
with this court as I have tried to be from the beginning. I know 
that these boys are not f it to be at large. I believe they will not 
be until they pass through the next stage of life, at forty-five 
or fifty, Whether they will be then, I cannot tell. I am sure of 
this; that I will not be here to help them. So far as I am con
cerned, it is over. 

I would not tell this court that I do not hope that some time, 
when life and age has changed their bodies, as it does, and has 
changed their emotions, as it does--that they may once more re
turn to life. I would be the last person on earth to close the door 
of hope to any human being that lives, and least of all to my 
clients. But what have they to look forward to? N~thing. And 

I think here of the stanzas of Housman: 

Now hollow fires burn out to black, 
And light a re fluttering low: 

Square your shoulders, lift your pack 
And leave your friends and go. 

0 never fear, lads, naught's to drC?ad, 
Look not left nor right: 

In all the endless road you t read 
There's nothing but the night. 

I care not, your honor, whether 'the march begins at the gal
lows or when the gates of J oliet close upon them, there is nothing 
but the night, and that is little for any human being to expect. 

But there arG others to be considered. Here are these two 
families, who have led honest lives, who will bear the name that 
they bear, and future gcnerntions must carry it on. 

Here is Leopold's father-and this boy was the pride of his 
life. He watched him, he cared for him, he worked for him; the 
boy was brilliant and accomplished, he educated him, and he 
thought that fame and position awaited him, as it should have 
awaited. It is a hard thing for a father to see his life's hopes 
crumble into dust. 

Should he be considered? Should his brothers be considered? 
Will it do society any good or make your life safer, or any human 
being's life safer, if it should be handed down from generation 
to generat ion, that this boy, their kin, died upon the scaffold? 

And Loeb's, t he same. Here is the faithful uncle and bro
'ther, who have watched here day by day, while Dickie's father 
and his . mother arc too ill to stand this t errific strain, and shall 
be waiting for a message which means more to them than it 
can mean to you or me. Shall these be taken into account in this 
bereavement? 

Have they any rights? Is there any reason, your honor, why 
their proud names and all the future generations that bear them 
shall have this ba r sinister written across them? How many boys 
and girls, how many unborn children, will feel it? It is bad 
enough as it is, God knows. It is bad enough, however it is. But 
it's not yet death on the scaf fold. It's not that. And I ask your ' 
honor, in addition to a ll that I have said, to save two honorable 
families from a disgrace that never ends, and which could be of no 
avail to help any human being that lives. 

Now, I must say a word more and then I will leave this with 
you where I should have left it long ago. None of us are un
mindful of the public; courts are not, and juries a re not. We 
placed our fate in the hands of a trained court, thinking that 
he would be more mindful and considerate than a jury. I can 
not say how people feel. I have stood here for three months as 
one might stand at the ocean trying to sweep back the tide. I 
hope the seas are subsiding and the wind is falling, and I believe 
t hey are, but I wish to make no false pretense to this court. The 
easy thing and the popular thing to do is to hang my clients. I 
know it. Men and women who do not think will applaud. The 
cruel and the thoughtless will approve. lt will be easy today; but 
in Chicago, and reaching out over the length and breadth of the 
land, more and more fathers and mothers, the humane, the kind 
nnd the hopeful, who are gaining an understanding and asking 
questions not only about these poor boys, but about their own
these will join in no acclaim at the death of my clients. These 
would ask that the shedding of blood be stopped, and that the 
normal f eelings of man resume their sway. And as the days and 
the months and the years go on, they will ask it more and more. 
But, your honor, what they shall a sk may not count. I know the 
easy way. I know your honor stands between the future and the 
past. I know the future is with me, and that I stand for here; 
not merely for the lives of these two unfortunate lads, but for all 
boys and all girls; for all of the young, and as far as possible, for 
all of the old. I am pleading for life, i;inderstanding, charity, 
kindness, and the infinite mercy that considers all. I am plead· 
ing that we overcome cruelty with kindness and hatred with love. 
I know the future is on my side. Your honor stands between the 
past and the future. You may hang these boys; you may hang-
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DIGEST OF CIR DECISIONS 
INDUSTRIAL PEACE ACT; SECTION 11; EMPLOYEES 

IN GOVERNMENT CAN ORGANIZE THEMSELVES INTO 
LABOR UNION; Lli\HTATIONS.-It must be noted that, pur
suant to Section 11 of Republic Act No. 875, entitled "Prohibition 
against strikes in the Goverrunent", the right to self-organization 
i~ extensive to all employees of the Government, without any dis
tinction whatsoever, whether performing governmental functions 
or proprietary functions. They can organize themselves into a 
labor union, operate the same and exercise the right of such union, 
except the right to strike or join in sti;ke. NAMARCO Em.ployecs 
& Workers Associ;a.tion (CLUGG), vs. National Marketing Corpora
tion, Ca.sc No. 1852-ULP, P,.es. Judge Jose S. Bautista. 

ID.; ID.; ID.; ID.; REFUSAL OF EMPLOYER PERFORM
ING GOVERNMENTAL FUNCTIONS TO BARGAIN COLLEC
TIVELY CONSTITUTES UNFAIR LABOR PRACTICE.-This 
limitation, however, does not exen\.pt the employer from his duty 
to bargain collectively in accordance with the provisions of the 
Act. Since "any individual employee or group of employees shall 
have the right at any time to present grievances to their em
ployer" [Section 12 (a)], the employer's duty to bargain exists, 
although the union cannot resort to coercive measure to compel 
the management to bargain. The employees' right may become 
ineffective, perhaps useless, but we should never let the employees 
be placed entirely at the mercy of the employer. If there is dui:y 
to bargain, any refusal to bargain constitutes an unfair labor 
Practice. Such unfair labor practice is alleged in the complaint 
in the case at bar. Ibid. 

LABOR LAWS; INDUSTRIAL PEACE ACT; CASES 
WHERE STRIKE OR LOCKOUT IS PROHIBITED.-It will be 
noted that the declaration of a strike is prohibited in those cases 
specified by the statute. Strike or lockout, as the case may be, 
is prohibited in the followlng cases: (1) Within a period of thirty 
days prior to the date of expiration of a collective bargaining 
agreement or from t,h.e time a party has served a written notice 
upon the other party of the proposed termination or modification 
of an e.xisting agreement; (2) Within thirty days from the time 

THE PLEA OF . 

them by the neck until they are dead. But in doing it you will 
turn your face toward the past. In doing it you arc making it 
harder for every other boy who in ignorance and darkness must 
g rope his way through the mazes which only childhood knows. 
In doing it you will make it harder for unborn children. You 
may save them and make it easier for every child that some time 
may stand where these boys stand. You will make it easier for 
every human being with an aspiration and a vision and a hope 
and a fate. I am pleading for the future; I am· pleading for a time 
when hatred and cruelty will not CQntrol the hearts of men. When 
we can learn by reason and judgment and understanding and faith 
t.hat all life is worth saving, and that mercy is the highest at
tribute of man. 

I feel that I should apologize for the length of time I have 
taken. This case may not be as important as I think it is, and 
I am sure I do not need to tell this court, or to tell my friends, 
that I would fight just as hard for the poor as for the rich. If 
I should succeed in saving these boys' lives and do nothing for 
the progress of law, I should feel sad, indeed. If I can succeed, 
my greatest reward and my greatest hope will be that I have 
done something for the tens of thousands of other boys, for the 
countless unfortunates who must tread the same. road in blind child
hood that these poor boys have trod-that I have done something 
to help human understanding, to temper justice with mercy, to 
overcome hate with love. 

I was reading last night of the aspiration of the old Persian 
.poet, Omar Khayyam. It appealed · to me as the highest that 
I can visioni I wish it was in my! heart, and I wish it was in 
t~e hearts/ of all. ' 

either party has filed with the conciliation service of the Depart
ment of Labor a notice of intention to strike or lockout , a r~ 
quirement with which he must comply; (3) Employees of the Gov
ernment performing governmental functions are at all times 
prohibited from striking; and (4) The Court of Industrial Re
lations may issue a restraining order forbidding the employees 
during the pendency of an i~dustrial dispute certified to this 
Court by the President because it involves an industry indispen
sable to the national interest. (Secs. 10, 11, 13, 14 (d), Republic 
Act No. 875). Outside of the prohibitions just mentioned, work
ers are free to strike, the legality or illegality of such concerted 
action to depend, as a general rule, upon the legality of the pur
pose or the means employed by the strikers. However, as in
dicated above, thirty days prior thereto, the party concerned must 
file with the Conciliation Service n notice of his intention to strike 
or lockout the employees. National Labo" Uni-On 11s. Hale Shoe 
Company Inc., and Esco Security Council, Case No. 556-ULP, 
Martinez, J. 

TERMINATION PAY LAW ; MERE ACCEPTANCE OF SE
PARATION PAY DOES NOT DEPRIVE LABORER THE RIGHT 
TO PROSECUTE HIS EMPLOYER; REASON FOR THE 
RULE.-Again another question arose whether the acceptance 
of separation pay bars a laborer from prosecuting the employer 
for unfair labor practice acts. In the instant case, the Court 
believes that mere acceptance of separation pay does not depriv~ 
or divest the laborer of his right to prosecute his employer fo 
c.nfair labor practices, because to tolerate the divesting of th 
right to prosecute on the mere acceptance of a separation pa 
would be giving the employer the chance to devise a legal ba' 
which is a booby-trap serving the interests and caprice of th 
employer alone to the prej udice of the laborer. In other words 
the law treating on separation pay should not be used as a 
smoke-screen to promote the uplift of the employer over the shat
tered cadaver o.f the way laid right of the laborer. National 
Union of Printing Workers (PLUM), Ideal Press Local Chapter, 
vs. Ideal Press Company, l?lc., and/or Manager, Enrique Uy, 
Case No. 529-ULP, Tabignc, J. 

So I be written in the Book of Love, 
I do not care about that Book above. 
Erase my name or write it as you will, 
So I be written in the Book of Love. 

[The End] 

JUST PEACE . (Conti1med from page 83) 

tions of the Communist bloc. "Those nations should be made 
to feel the weights of public disapproval. .. Unless the U.N. 
becomes, for all, an instrumentality of peace through justice 
and law, then some alternative must be found." 

Intensify within the U.N. General Assembly the quest
" in my vie,v, sometimes overlooked"-for genuine moral judg
ments rather than "feU<lal" voting by "blccs," geographical 
!'egions or "haves versus havenots.'' 

Spread l'Ule of Jaw inside the free world by g reater use of 
the International Court of Justice. "We are closely examin
ing the question of our own relationship to the International 
Court with the view of seeing whether ways and means can 
be found to assure a greater use of that court by ourselves 
and through our example by others. 

"To accomplish peace through law will take patience and 
perseverance. It will require us at times to prove an example 
by accepting for ourselves standards of conduct more advance 
than those generally accepted. We shall be misunderstood for 
our motives, misinterpreted by others who have had no such 
training as we in doctrine of law. 

"There is no nobler mission that our nation could perform."
T/ME, Fe~ruciry 9, 1959. 
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