currentes el Hon. Juez recurrido estaba autorizado por el ultimo
pcrnfodzlu’t.sdehhgh“qupm&qmelmimwmlein-
terpretard de modo que impida al Juzgado ordenar que el acusado

As a rule, ding is d by filing a charge
in writing with the court. (Section 3, Rule 64.) It haa been held
however that the court may mom mzmo require a person to Answer

sea traido al Juzgado o de tenerle detenido durante la pendencia del why he should not be i vior. Such
incidente. Se pueden tambien invocar al mismo efecto los arts. 5y 6 power is for its own p gainst an in-
de 1a misma regla. Sin embargo, el arresto de los estd with the due of ]ulﬁce (In re Quirino, '16

donsdo y el es por tanto Ent todo Phil. 630).
The under ideration is a one it having

lo que quedaba del incidente era resolverlo.

EN VIRTUD DE LO EXPUESTO, se concede el recurso. Ls
orden del 24 de septiembre de 1953, en cuanto requiere a los recurren.
tes que comparezcan ante el Hon. Juez recurrido para un tramite
va hecho, cual es, el de explicar la incomparecencia de los mismos en
la vista del dia 15 de upuembro de 1953 de la causa criminal No.
3220 del Juzgado de Primero I Negros O queda
anulada. Sin costas.

Asi se ordena.

Paras, Bengzon, Montemayor, Jugo, Labrador, Pablo, Pndalh'
Reyes and Bautista Angelo, J. J., concur.

BAUTISTA ANGELO, J., concurring:

On September 15, 19563, date set for the continuation of the
hearing of the case, Attys. Francisco and Marasigan, who were
appearing for the accused, failed to show up, whereupon respondent
Judge issued an order for their arrest. Informed of this order,
Atty. Francisco sent a wire asking for an opportunity to explain.
The order was suspended but Attys Francisco and Marasigan were

to appear p I 24. Atty. Francisco
replied by telegram miofming tlne court that he could not appear
on the date set due to failing health and doctor’s advice, but was
submitting his explanation through Atty. Marasigan. Atty. Mara-
sigan in effect appeared on the date set but respondent Judge re-
fused to hear his explanation if it would include that of Atty.
Francisco. A portion of the transcript showing what has taken place
during the hearing is as follows:

“Court: I have told you already that I will not accept any ex-
planation from somebody elge but from Mr. Francisco him-
self. He must appear here personally.

—_—

—_—— —_——

“Atty. Marasigan: x x x If in a criminal action the accused
can waive his presence, why cannot Atty. Francisco waive
his presence and allow me, instead in the meantime to
explain for him, Your Honor?

“Court: I can tell you that a defendant in a criminal case can
waive his presence in certain stage in the proceedings but
he cannot waive his presence to be arraigned of this infor-
mation or charge. He must be present here. He cannot
be represented by somebody else.

“Atty. Marasigan: But in this case there is no arraignment,
Your Honor.

“Court: Precisely he is required to be here, to be appraised ol
the charge.

arisen in view of the failure of Attys. Francisco and Marasigan to
obey an order of the court, and for such failure respondent Judge
ordered them to appear and show cause why they should not be
punished for contempt. There was therefore no formal charge filed
against them but the action was taken directly by the court upon
its own initiative. The question that now arsies is: Can the
waive their p ! app as ordered by the court?
The rule on the matter is not clear (Section 3, Rule 64). While
on one hand it allows a person charged with contempt to appear by
himself or by counsel, on the other, the rule contains the following
proviso: “But nothing in this section shall be so construed as to
prevent the court from issuing process to bring the accused party

mto court, or from holding him in custody pendmg such proceedmg:
this is the provision on which Judge is now

relymg in i on the ) of Atty. Francisco.
I believe, however, that this power can only be exercised when
there are good reasons justifying its exercise. The record discloses
none. The reason for the appearance is already well known. The
contemptuous charge was clear. The only thing required was for
Atty. Francisco to explain his conduct. This he did in his tele-
gram to the court intimating that his failure to appear was due to
failing health and doctor’s advice, while, on the other hand, he
caused Atty. Marasigan to appear for him and elaborate on his
explanation. This attitude, in my opinion, is a substantial compliance

with the rule and justifies the action taken by Atty. Francisco.

X1v

Feliz Fabella and Ernesto Figueroa, Plaintiffs-Appellees, vs. The
Provincial Sheriff of Rizal, Vicents D. Alobog, and Alto Surety
and Insurance Co. Inmec., Defendants-Appellants, G. R. No L.60%0,
November 27, 1953.

1. PLEADING AND PRACTICE; JUDGMENT ON THE
PLEADINGS; ITS NATURE. — The nature of a judgment
on the pleadings. maybe found in Section 10, Rule 35 of the
Rules of Court, which provides “where an nnswer ftlls to ten-
der an issue, or otherwise admits the i of
the adverse party’s pleading, the court may, on motion of that
party, direct judgment on such pleading, except in actions for
annulment of marriage or divorce wherein the material facts
alleged in the complaint shall always be proved.” The rules
contain no other provision on the matter.

2 IBID WHO MAY ASKJ UDGMENT ON THE PLEAD]NGS.—
in this juri: ion the rule on

“Atty. Marasigan: In a criminal charge there is an
but in a contempt proceedings, there is none.

“Court: Why not? That is the reason why the court wants
him to be present here to be apprised of the charges.

“Atty. Marasigan: But he is apprised already. As a matter of
fact there is no arraignment.”

The power to punish for contempt is inherent in all courts and
is essential to their right of-self-preservation. “The reason for
this is that respect for the courts guarantees, the stability of their
institution. Without such guaranty said institution would be resting
on a very shaky foundation.” (Salcedo v. Hernandez, 61 Phil. 724.)
This power is recognized by our Rules of Court (Rule 64).

the pleadi only applies where an answer fails to tender an

. issue and plaintiff invokes the rule. The rule is silent as to
whether a similar relief-may be asked by the defendant, al.
though under American junlprndelwe, the rule applies to ei-
ther party.

IBID; CASE ILLUSTRATING THE NATURE AND APPLI.
CATION OF THE RULE. — W, have in this jurisdiction quite
a good number of cases illustrating the nature and application
of the rule. As an illustration and guidance, we may cite the
following restatement of the rulings found in different cases
decided by this Court. ‘When the defendant nem-er deniea nor

fd

this rule, contempt is divided into two kinds: (1). direct
that is, one committed in the presence of, or 20 near, the Judge as
to obstruct him in the administration of justice; and (2)

Under admits the of the
the pleadi; is proper (Al et al. v. » 3 Phll.
114). B\lt where the defendant’s answer tenders m issue,

sud leadi

should not be rendered (Ongsin v.

contempt, or that which is d out of the of the
court, as in refusing to obey its order or lawful process. (Narcida v.
Bowen, 22 Phil. 365, 371; Iso Yick Mon v. Collector of Customs, 41
Phil. 548; Caluag v. Pecson, 46 O. C. (a), 514.)
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Riarte, 46 0 G. No. 1, p. 67). And vlwn the defendant admits
all all of the int, the is a

ground for judgment. One who prays for judgment on the
pleadings without offering proof as to the truth of his own
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allegations, and wnthout giving the opposmg party an oppor-
‘tunity to d must be to admit the
truth of all the material and relevant ulleg.tmm of the op-
posing party, and to rest his motion for judgement on those
allegations taken together with such of his own as are ad.
mitted in the pleadings. (Bauermann v. Casas, 10 Phil. 386;
Evangelista v. De la Rosa, 76 Phil,, 116; Tanchico v. Ramos,
48 0. G. [1] 654,

IBID; WHEN JUDGMENT ON THE PLEADINGS MAY BE
RENDERED. — Judgment on the pleadings can only be ren-
dered when the pleading of the party against whom the mo-
tion is dirvected, be he plaintiff or defendnnt, does not tender
any issue or admits all the of the pl

of the movant. Otherwise, judgment on the pleadings cannot
be rendered.

4.

1. C. Monsod for appellant Vicente D. Alobog.
Pedro C. Gloria for appellees.

s DECISION
BAUTISTA ANGELO, J.:

This is an action for dlmaéu instituted in the Court of First
Instance of Rizal-arising from the ah.!ehment of a movie house
together with all i and found
therein, the ownership of which is disputed.

Defendant Vicente Alobog filed a motion to dismiss and when *

the same was denied for lack of mernt. he tlled an answer whmm
he denied ificall the of the
and set up some and special and a

Plaintiffs answered the counterclaim stating merely that they -
deny ‘“generally and specifically euh and every allegltion con-
tained in each and every of said There-
after, defendant Vicente Alobog, considering that plaintiff’s an-
swer to his counterclaim failed to tender an issue, filed a motion
praying that judgment be rendered in his favor and against plain-
tiffs, asking at the same time that he be allowed to present evi-
dence as to the amount of damages he is claiming in his answer.

This motion was set for hearing, but as defendant or his coun-
cel failed to appear, counsel for plaintiffs informed the court thnt

of plaintiffs state: ‘THAT PLAINTIFFS DENY GENERAL-
LY. AND SPECIFICALLY EACH AND EVERY ALLEGA-
TION CONTAINED IN EACH AND EVERY PARAGRAPH
OF THE DEFENDANTS' COUNTERCLAIM.’

That the herein moving party is thus entitled to a judg-
ment as a matter of law.

That the defendant Vicente D. Alobog is ready to present
evidence as to the amount of Damage suffered by him therein
all

WHEREFORE i d, the und d pray
for an order giving judgment 'in favor of the defendant Vi
cente D. Alobog and against the plaintiffs based on the plead-
ings on file; that the defendant Vicente D. Alobog be allowed
to present evidence as to the amount of damage suffered by
him as therein alleged; and further pray for- such other and
further relief as the court may deem j\ut with costs, against
the plaintiffs.”

‘What is the nature of a judgment on the pleadings? This point
is well defined in our Rules of Court. Thus, in Section 10, Rule
85, it is provided that ‘‘where an answer fails to tender an issue,
or otherwise admits the material allegations of the adverse party’s
pleading, the court may, on motion of that party, direct judgment
on such pleading, except in actions for arnulment of marriage or
pleading, except- in actions for annulment of marriage or divorce
wherein the material facts alleged in the complaint shall always be
proved.” The rules contlin no other provision on t.he matter. Ap-

ly, in this juri jon the rule di on the
pleadings only applies where an answer fails to tender an issue and
plaintiff invokes the rule. The rule is silent as to whether a si-
milar relief may he asked by the defendant, although under Ame-
rican jurisprudence, the rudle applies to either party. (Roxoline
Petroleum Co. v. Craig, et al., 300 P. 620; 71 C. J. S. p. 863.)

Quite apart from the rule we have quoted above, and regard-
less of whoever may invoke the benefit of its provisions, we have
in this jurisdiction quite a good number of cases illustrating the
nature and application of the rule. As an illustration and guid-
ance, we may cite the rule. As an illustration and guidance, we may,
cite the following restatement of the rulings found in different ca-
scs decided by this Court. ‘When the delendn.nt nexehzr denies nor
Idmntc the 1 of the on the

di is proper (Alemany, et al. v. Sweeney, 8 Phil. 114). But

ke was ble that a jud on the pleadi d
as pnyed lor in the mohon of defendant. Accordingly, the court

ically the relief prayed for in
the complaint. From this decision defendant has appealed.

The case was originally taken to the Court of Appeals, but wher
the case was called for hearing appellant’s counsel admilted that
he was um-ely raising questions of law, to which appellees’ counsel
agreed, a8 in fact the latter alleged in his brief that said court
has no” jurisdiction over the case and that it. should be forwarded
to the Supreme Court. Thereupon, tlle case Was certified to thic
Court.

The motion which ‘the lower court conndeml as one for judg-
ment on the pleadings and which served as basis of its decision reads
as follows:

“Comes now defendant Vicente Alobog, by and through his
undersigned counsel and to this Honorable Court most res-
pectfully shows:

1. That the defendant Vicente D. Alobog in answer to
the plaintiffs’ complaint on file denying the allegations con-
tained therein, except paragraph 1 and in a way paragraphs 3,
5, 6, and 13, for the truth of the matter are as stated in the
Affirmative and Special defenses, and by way of Cwntenhum

where the defendant’s answer tenders an issue, judgment on the
pleadings should not be rendered (Ongsin v. Riarte, 46 0. G. No. 1,
p. 67). And when the d admits all of the com-
plaint, the admission is a sufficient ground for judgment. One
who prays for judgment on the pleadings without offering proof
as to the truth of lns own a]legatiom, and without giving the op-
posing pnrty an to ide must be under-
stood to“admit the truth of all the material and relevant allega-
tions of the opposing party, and to rest his motion for judgment on
those allegations taken together with such of his own as are ad-
mitted in the pleadings. (Bauermann v. Casas, 10 Phil,, 386; Evan-
gelista v. De la Rosa, 76 Phil, 115; Tanchico v. Ramos, 48 O. G.
[1] 654.) It is apparent from these rulings that judgment on the
pleadings can only be rendered ‘when the pleading of the party
against whom the motion is-directed, or

does not tender any issue, or admits al] the material :llega.hom of
the pleading of the movant. Oth on the pl
cannot be rendered.

If we consider the motion filed by the defendant wherein he
prayed that jud be d on the pleading in the light of
the foregoing rules, one cannot but reach the conclusion that what
was intended was merely to ask for judgment in so far as the

d in his answer is concerned in view of the

reproduces all the allegations of his ‘Answer’, ‘A De-
fense’ and ‘Special ‘Defense’ and incorporated therein as part
of said Counterclaim in the amount of Twelve Thousand

failure of the plaintiffs to traverse it as required by the rules.
Tlua is reflected in the second paragraph of the motion wherein

(P12,000.00) Pesos for d by said d

d: makes patent the fact that plaintiffs’ answer to his

said of said defend: Vicente, D. Alobog, said
answer dated September 6, 1950, failed to tender an issue, and
instead in law admit the material allegations of the said ‘An.
e swer’, ‘Affirmative Defense’, ‘Special Defense’, and ‘Counter-
claim’ of defendant Vicente D. Alobog, for the said answer

May 81, 1954 LAWYERS

counterclaim failed to tender an issue because it merely pleaded a
general denial. This is also reflected in the prayer wherein he
acked that judgment be rendered in his favor and against the plain~
tiffs and that he be allowed to present evidence as to the amount
of damages claimed by him in his counterclaim. The motion could
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not have referred to the of ‘the for

Under this no is

the simple reason that they were specifically denied in the answer
and therefore the latter has tendered an issue which could not be
the subject of a judgment on the pleadings. This is the only con-
clusion that can be drawn from a careful analysis of the contents
of the motion of d A would be
incongruous and contrary to its very purpose. It is for these rea~
sons that we believe that the lower court committed an error in
eonsldarmg the aforesdid motion as an implied admunon M nl] the
of the 1 and in d

accordingly.

‘Wherefore, the decision appealed from is hereby ‘revoked, with-
out pronouncements as to costs. The case is remanded to the lower
court for further proceedings.

Paras, Pablo, Bengzon, Padilla, Tuason, Montemayor, RW,
Jugo and Labrador, J. J., concur.

Xv
Mamerto Mission, et al., Pelitioners, vs. Vicente S. del Rosario, as

Acting Mayor of Cebu City, et al, Respondents, G. R. No.
L-6754, February 26, 1954. :

1. PUBLIC OFFICERS; “DETECTIVE” DEFINED.—“The word
as d in the United States, is
defined u one of a body of police officers, usually dressed in
plain clothes, to whom is intrusted the detection of crimes and
the hension of’ the offend or a poli whose busi-
ness is to detect wrongs by adroitly investigating their haunts
and habits.” [Grand Rapids & I. Ry. Co. v. King, 83 N.E.
778, 780, 41 Ind. App. 707, citing Am. Dict, and Webst. Dict.
(Vol. 12, Words and Phrases, p. 313.) ]

2. IBID; “POLICEMAN” DEFINED. — The term “policemen”
may include detectives (62 C.J.S. p. 1091). .

3. IBID; “POLICE” DEFINED.—“The term ‘police’ has been de-

) fined as an organized civil force for maintaining order, pre-
veriting and detecting crimes, and enforcing the laws, the body
of men by which the municipal law, and regulations of a city,
town, or district are enforced.”

4. IBID; COMMON FUNCTION OF POLICEMEN AND DE-
TECTIVES.—With few exceptions, both policemen and detec-
tives perform common functions and duties and both belvng to

- ‘the ‘police In of law
shall be considered as members of the police force.

IBID; REMOVAL OF CITY POLICE UNDER REPUBLIC
ACT NO. 557.—Section 1 of Republic Act No. 557 provides, in
8o far as may be pertinent to their case, that the members of
the city police lhﬂl not be removed “except for mlmnduct or

to the Phili govern-
ment, serious lari in the perf of their dutwa.
and violation of law or duty,” and in such cases, charges shall
be preferred by the city mayor and investigated by the city
council in a public hearing, and the accused shall be given op-
portunity to make their defense. A copy of the charges shall
be furnished the accused and the investigating body shall try
the case within ten days from notice. The trial shall be fin-
ished within a reasonable time, and the investigating body shall
decide the case within fifteen days from the time the case is
submitted for decision. The decision of the city council shall be
appealable to the Commission of Civil Service.

REMOVAL OF CITY POLICE UNDER EXECUTIVE OR-

DER NO. 264.—Executive Order No. 264, on the other hand,

a more dr It applies to secret ser-

vice agents or detectives and provides in a general way that the

appointing officer may termimate the services of the persons

appointed if he deems. it necessary because of lack of trust or

'eonﬂdammdilthepumﬂohup.nudinadvnm
eligible, the advice of his separation shall state the reasons

LAWYERS

it heing sufficient that the appointee be notified of his upm
tion based on lack of confidence on the part of the appointing
officer.

1. ID; ILLEGAL REMOVAL OF DETECTIVES; CASE AT
BAR.—Some detectives in the Police Department of Cebu City
were removed by the Mayor because he had lost his confidence
in them. The detectives maintain that their removal is illegal
because it was made in violation' of the law and the Constitu-
tion which protect those who are in the civil service. On the
other hand, the mayor contends that their positions being pri-
marily confidential, their removal can be effected under Execu-
tive Order No. 264 of the President, on the ground of lack of
trust or confidence. HELD: (1) Sec. 1 of Republic Act No.
557 provides, in so far as may be pertinent to their case, that
the memben of the city polwa lhlll not be removed “except for

or to the Phil-
ippine g sgerious i larities in the of
thdr duties, and violation of law or duty,” and in such cases,
charges shall be preferred by the city mayor and investigated
by the city council in a public hearing, and the accused shall
be given opportunity to make their defense, etc. Executive Or-
der No. 264, on the other hand, prescribes a more summary
procedure. It applies to secret service agents or detectives and
provides in a general way that the appointing officer may ter-
minate the services of the persons appointed if he deems it
necessary because of lack of trust or confidence and if the
persons to be separated is a civil service eligible, the advice of
his aeplr.tion shall state the reasons therefor. Under this
d ion is it being that
the appomm be notified of his separation based on lack of
confidence on the part of the appointing officer. An analysis
of the pertinent provisions of the Charter of the City of Cebu
(Com. Act No. 58) will reveal that the position of a detective
comes under the police department of the city. This is clearly
deducible from the provisions of sections 32, 34, and 85. There-
fore, the detectives were illgeally removed from their positions.

Fernando S. Ruiz for petitioners.
Jose L. Abad for respondents.

DECISION
BAUTISTA ANGELO, J.:

Petitioners were detectives in the Police Department of the
City of Cebu duly appointed by the Mayor of the city. Some of the
appointees were civil service eligibles. ’ Their rank, length of ser-
vice, and efficiency rating appear in the certification attached to
the petition. i

On May 11, 12, and 19, 1953, petitioners were notified by the
Mayor that they had been removed because he has lost his confi-
dence in them. . Following their removal, the City Treasurer and
City Auditor stopped the payment of their salaries, and after their
positions had been daclured vacant because of their removal, the
City lhyor immednmly tilled them with new appointees who are

the fi i and duties appertaining thereto.

Considering that their removal was made in violation of the
law and of the Constitution which protect those who are in the
civil service, petitioners filed the present petition for mandamus
in this Court praying that their removal be declared illegal and
without effect and that their reinstatement be ordered and their
salaries pnd!mmthedatevftheirm:ruluputhhmeofﬂuir
reinstatement.

Respondents in their answer tried to justify the removal of
petitioners contending that, their positions being primarily confi-
dential, their removal can be effected undér Executive Order No.
264 of the President of the Philippines, on the ground of lack of
trust or confidence. They claim that the Mayor of Cebu Ctiy has
lost confidence in them, and so he separated’ them from the service
upon due notice.

The only issue involved in this petition hinges on the determina-
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