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Editorial;

CONSTITUTION DAY

Constitution Day was fittingly observed in Manila
last February 8, the date the text of the Constitution was
bmitted to the Constitutional Ce tion for its final
approval twenty-five years ago. The surviving delegates,
happily still more than one-half of the entire constituent
body, were properly regaled, in an -effort, no doubt, to
make them -feel that despite the flight of time and the
inexorable fact that soomer or later they, too, will join
the caravan to that “undiscover'd -ocoumtry from whose
bourn no traveller returns,” the public still remembers
them with pride and gratitude and appreciates their en-
during work, the monument they reared for the good of
the people and the glory of their native land.

But Constitution Day does not and cannot mean much
if in reality it merely serves as an occasion to honor and
extol the Uving delegates and to remind the present gen-
eration that it has o constitution of its own “sacredly obli-
gatory upon all,” in the graphic words of Washington,
and that on the eighth day of the second month of every
year, the people must observe it and what it stands for.
Its real meaning lies far deeper than the mere outward
observance of the day. It is a constant and solemn re-

minder to all the Filipino people that on that particular '

day they ought and must remew their pledge of dedica-
tion to the defense’and preservation of so moble a char-
ter so that its spirit shall always prevail and the princi-
ples it enunciates and embodies shall remain forever
triumphant and inviolate. .

In his impressive valedictory address in Spanish in
1985 as well as in his recent silver anniversary speech in
English before the delegates and their guests and friends
at the Manila Hotel, Senator Claro M. Recto, President
of the Constituent Assembly, expressed the hope that
future genarations of Filipinos will “recognize the lof-
tiness of our motives and the itude of our task” and
will realize that the ultimate goal as well as the aspira-
tion of the delegates was that God make the Philippines
“g_happy country” At the same time he voiced his con-
fidence that “the Constitution shall . . . live through the
ages as long as the Rilipino nation shall live.”

His prediction is surely a consummation devoutly to
be wished by every true Filipino. Unfortunately, at the
rate the Constitution has been flouted and violated for
sheer political expediency, one may well wonder how long
it will really last. In the past few years, two important
cases have been elevated to the Supreme Court to test
once again its validity and sacredness as well as the sin-
cerity of some of its leading framers and avowed ad-
mirers. On both occasions, it is sad to saw, only one of
the delegates dared come to its rescue, only one dared
raise his voice in protest against the attempt to convert
the C itution into an insti i, a pon in the
strugale for wpolitical power.

The first fragrant and in a way most scandalous
case was the deliberate “weeding out” by mere legisla-
tion — Republic Act No. 1186 passed by the Congress
and became a law in mid-night of June 19, 1954 — of
Judges-at-large and Cadastral Judges. The only reason
for the move was that, as the majority floor leader of
the House of Repr b1 t it, king identl
for the rest, the party in power considered them “unde-
sirable” presumably because they did mot toe the line.

Former Senator Francisco' filed a prohibition case

with the Supreme Court to declare said law unconstitu-
tional and argued that “the comstitution has guaranteed
the tenure of office of the members of the judiciary by
providing that ‘the members of the Supreme Court and
all judges of inferior courts shall hold office during good
behavior, until they reach the age of sewenty years, or
become incapacitated to discharge the duties of their of-
fige:. Impl ting this ional provision, the Ju-
diciary Act of 1948 provided that ‘No District Judge,
Judge-at-Large, or Cadastral Judge shall be separated or
removed fr.or_n office by the President of the Philippines
unless sufficient cause shall exist, in the judgment of the
Supreme Court, i ing serious misconduct or ineffi-
ciency, for the removal of said judge from office af-
ter the wroper proceedings,’ and the Rules of Court pre-
scribe the procedure for the removal of judges of the
Court of First Instance, which is characterized by due
process, for the judge should be informed of the charges
against him, and he-should be heard in his own defense
before he is removed.

But for the Congress to charge judges as incompetent
or dishonest, and to legislate them out, the Congress thus
playing the role of accuser and judge at the same time,
without giving the judges concerned the opportunity to
be heard in their own defense, is @ procedure not sanc-
tioned by our Constitution and unknown in a govern-
‘ment of laws. The constitutional provision securing the
tenure of office and salaries of members of the Judiciary
were expressly intended as limitations upon the power
of the executive and legislative departments to disturb
these safeguards of an independent department. They
were intended to be fized and unalterable, subject alone.
to one limitation which s, the removal of a judge from
office for causes of his own creation [serious misconduct]
or arising from his personal condition [ineapacity to dis-
charge the duties of his office or for having reached the
age of 70 years] to be determined by the Supreme Court,
not by the Legislation. In other words, the removal of
judges on any of these grounds must be made by means
of the proceeding prescribed, which is judicial in nature.
The Constitution does nmot vest in the Congress the power
to terminate the tenure of office of judges of the Court
of . First Instance or any other judge by removing them
from office. It lis ‘high time that the Supreme Court
should stop once and for all this injudicious emcroachment
of the Congress upon the judiciary, and to make the Con-
gress realize that although the judiciay does mot possess
the force nor the will but merely judgment, and although
it cannot dispense honors and hold the sword like the
executive, nor command the purse like the legislative, yet
it is not a subordinate of the executive or of the legisla-
ture, and that under the Philippine constitutional. sys-
tem, the legisk , the tive ‘and judicial depart-
ments are all coordinate, co-equal and potentially coex-
tensive.”

Article VIII, Section 10 of the Constitution of the
Philippines provides that: “No law may be declared un-
constitutional without the concurrence of two-thirds of
all the members of the Supreme Court.” Unfortunately,
the ousted judges were not able to secure the concurrence

1Chairman of the Committee on Judiciary of the Constitutional
Convention.
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of two-thirds of all the members of the Supreme Court
in declaring the law titutional. Seven Justices vot-
ed for holding the law dl and four in favor
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of its comstitutionality. One of the Justices comsidered
such low as an D inst the independ of the

Judiciary, and made the following remark:
“Admittedly, section 7 Article VIII aims to pre-
serve the ind di of the judiciary. It assures
that-so long as they behave, they cannot be removed
from office — mo matter what party controls the
Government — until they reafh tii'w age of seventy

ot o

the effect of reducing the Judiciary to a position subor-
dinate to that of the executive in violation of the princi-
ple: of coequality and equal dignity of the two depart-
‘ments. The truth of this proposition is too plain to re-
quire elucidation. To say that such a practice is lawful
and permissible would be to say that the executive may
detail not only one but two, five, ten or any number of
judges of first instance to his office. It is immaterial

hether the President will do it. What is important is

years or b plete their
independence from political control or pressure, it
further assures them that their salaries cammot be

diminished during their incumbency. [Sec. 9].

Hence it may be asked, of what consequence is the

assurance of tenure of office and of salary non-dimi-

nution, if anyway judges could be legislated out

through a court reorgamization? . . . The Constitu-

tional Comvention wanted judges unafraid to lose

their jobs or their salaries, unmoved and unswayed

by any considerations, except the trepidations of the
judicial balance.”

Another Justice’, asserting that such kind of law tends

to make the Judiciary subservient to the Legislature, said:

“We can have no independent Judiciary if judicial

tenure may be shortened or destroyed, by legislative

Teor izati h well intentioned .and well

meant. There is real and grave danger of the Judi-

ciary aventually being subsersient to a Legislaturé

that thru abolition of judicial posts by means of a

Judicial reor 12ati can ke judges. And

how could o Judiciary, which under a constitutional

form of government, is supposed to act as a check

inst the Legisl for any of the Con-
stitution, do so when such Judiciary is subservient to
the Legislature it is supposed to check?”’

The second case is not less scandalous as the first
one. It involved an i iolation of the same doc-
trine of separation of powers. A judge of the Court of
First Instance of Iloilo was directed by the Presidi

‘whether he can do it. If judges were to drop their duties
at the bidding of the President or the Secretary of Justice
in order to work in the executive department, the Courts
of First Instance would be a mere appendage of the ex-
ecutive, to be used as the President pleases. Thereby, the
Executive would have it in his power to destroy the in-
tegrity and effectiveness of the Judiciary, cripple it and
render it useless whenever he pleases.

In a democracy such as ours, mo trust more sacred
and wvital could be reposed by the sovereign in any one
than that of exercising judicial powers. In the carrying
out of that trust, the judge, as a minister of justice, passes
upon questions affecting the life, liberty and property of
the citizens. In him is confided the solemn task, not only
of enforcing and protecting personal and proprietary
rights, but of safequarding the people from tyranny and
oppression and preserving their freedom and inalienable
constitutional rights. He is part and parcel of the judi-
ciary, which is venerated as the bulwark of justice and
freedom. Upon accepting that trust and taking the oa.th
that with the help of God he will well and faithfully dis-
charge tha same to the best of his ability, respondent
should have felt himself consecrated thereto and proceed-
ed to perform the same with utmost devotion and dedica-
tion. He should mot have subserviently obeyed the order
of the President to serve in Malacafiang as it is of fensive
to the Constitution which he as judge and the President
as such have solemzl;l/ sworn to support and defend.”

7 e decisi

thru the Secretary of Justice, to serve in the Office of
the President in Malacafiang as adviser on legal matters,
said judge having manifested that “he would serve in that

ity b the Presid: i him to.” Ex-Sen-
act]of the President

was , r
ire the Supreme Court to compel said judae to discharge
his functions as such, and that his assignment to serve as
legal ‘adviser in Malacaf judicial functi

P Py
ator Francisco, asserting that such
tuted

Unfortunat of the Supreme Court was
not made known to the people because before its promul-
gation, of the decision which would reportedly have ad-
versely affected him the said judge concerned manifested
to the Court that he was appointed technical adviser on
legal matters to the President, that he pted such of-
fice of legal adviser and abandoned and renounced his of-
fice as judge of the Court of First Instance, and, therefore,
the case for d inst him had b a moot

—a f

q

tion and must be dismissed. And the Supreme Court

the case, as it became a moot one with

— be declared as viol of the Constituti Contend-  yesolved to di
ing that thq act of the President was unconstitutional  the resignation of the judge.
Atty. Fr d d the followis t before

the Supreme Court:' “The order of the President to the
Secretary of Justice to relieve the respondent judge from
his duties of performing the judicial act dministeris

Paradozical as it may sound, in the case of judges, the
bill which was converted into law ousting them from the
Jwi.iciary, was [iled by a former delegate to the consti-

S Su ; ng
justice in the court of which he was appointed and to ’de-
tail him in Malacafiang to perform non-judicial £

, one of the justices who voted in fa-
vor of the constitutionality of the law was also @ former

— to assist kim on legal matters — is doubly 'unomti-
1 1, firstly, b the Constitution has mnot given
him any power to give such order, and secondly, because
such order violates the principle of separation of powers.
T he Constitution has invested the power of government
in three distinct departments: the Legislative, Executi
and the. Jzuh'giary, all of which are possessed of powers
emanating alike from the people and limited and defined
altkg by the people; thus, all three departments. are co-
ordinate, _coequal and co-important and of equal dignity.
The detailing of a member. of the Judiciary to a position
muie?- the executive department and in which he is res-
ponsible to the President for his official acts, would have
2Mr. Justice Cesar Bengzon.
3Mr. Justice Maréelino R. Montemayor.
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and three of the victims of such law were like-
wise former delegates to the 377

Timely, therefore, is the following warning of Sen-
ator Recto:

“Neither in the toils of the day nor in the vigils
of the night can the sentinels of the C itution re-
lax their vigilance. Let us all be wary and stand by
our arms, lest, by culpable tolerance or by criminal
neghigence, our country should in some forbidding
future become a desolate Carthage wherein only the
naked. ruins of our republic shall remain, fallen mo-
numents of the past in whose debris our descendants,
by then the forlorn bondsmen of some corrupt des-
pot, shall in vain end to decipher the L
of the Constitution, inscribed, as in forgotten hiero-
glyphs on the sarcophagus of our dead freedoms.”

February 29, 1960



OUR FUTURE UNDER THE CONSTITUTION*
By SENATOR CLARO M. RECTO

‘This is the eve of not only Constitution Day but of the Silver
Jubilee of its adoption. It was on February 8, 1936 at 5:46 in the
afternoon, as recorded by one of its most distinguished chroni-
clers, Dr. José M. Aruego, that the text of the Constitution was
put to a final vote for its approval by the delegates to the Conven-
tion. The vote was, to all intents and purposes, unanimous, des-
pite the negative vote cast by Delegate Cabili which was not really
a vote against the C but a if ion of his objec-
tion to the method of enf: hi: of the provi of Lanao
for the election of its to the Nati. A bl
Delegate Cabili wanted an express provision in the Constitution it.
self for that purpose and not mere constitutional authority for a
future ordinary enactment.

After voting on the Constitution, but before parting from one
another, I gave a valedi ending in a h which I am
going to repeat, with your gracious leave, in its origiml Spanish:

“Pasardn rodmdo al olvido y a la nada, los afios y los lustros;
nuevas d a las cada cual con un
ideario nuevo y su caudal de do o disminuido a
través de siglos de ascensién o decadencia; el tiempo, en ince-
sante devenir, hard en los mundos existentes su obra lenta, pero
. ion y . v la b 2 hactiad,
de si misma y presa de nuevas locuras, arrojard una vez y otra
al incendio de las espantables guerras del porvenir los tesoros de
la civilizacién; pero cuando nuestros descendientes vuelvan la mi-
rada al pasado en procura de inspiracién y doctrina, y fijen su
atencién en esta ley fundamental que ahora sale de nuestras ma-.

this quarter of a century of the life of the Constitution we went
through a world war, the cruelest that has ever scourged mankind
since Cain dipped hiz hands in Abel’s blood, and three years of
a most vicious enemy occupation, but the nation and its Constitu-
tion have survived, and they shall survive, because Divine Pr.vid-
ence, whose aid and guidance we invoked in framing this historical
instrument, will not deny our people His sustaining care.

Our hope not only for national survival but for the realization
of a great destiny for our people is rooted in the firm conviction
that the free and ordered life of our nation depends upon the pre
servation of those ideals and injunctions proclaimed in the pre-
amble and the decl: of i of the C : con-
serve and develop the national patrimony, promote the general wel-
fare and insure the well-being and economic security of all the
people, renounce war as an instrument of national policy, but mak-
ing the defense of the state against aggression the prime duty
of all citizens, and secure to this generation and the succeeding
ones the blessings of independence under a regime of justice, liber-
ty and democracy, forever united in a common destiny, under one

, flag and one God.

And yet our C for that matter.
does not and cannot work mluelea Its lofty declaration of aims
and principles, its wise commands and injunctions, are not the
“open sesame” to all the of a i Tegime
nor a magic formula which can by itself restore youth and vigor to a
decrepit polity. It is an instrument, noble, it is true, in its origin
and purpose, but a very human thing too, and it can only attain

ic validity by popular faith and i

nos, confio en que la do la alteza de
propositos y la magnitud de nuestro esfuerzo, y verin que los cui-
dados y afanes que orientaron el curso de nuestra labor no fueron
para recoger del ¥ legar nombres al
futuro en el bronce y marmol de una gloria perdurable. sino reali-
zar para nuestro pueblo, por medio de esta Constitucién, aquel
santo anhelo que palpita en estas palabras llenas de sabiduria hu-
mana y de uncion divina con que un ilustre prelado, gloria del sa-
cerdocio indigena, invocé al Supremo Hasedor en aquel dia memo-
sable en que iniciamos nuestras tareas: ‘Sefior, T4, que eres fuen-
te de todo poder y origen de toda bienandanza, haz de Filipinas
un pueblo feliz en el que reinas.’”

It )| i about the future, and
what seemed to be a phopllecy of the total war that three years
later was to bring misery and desolation to mankind was nothing
more than the knowledge acquired from history of a phenomenon
that recurs in cycles. . But because I spoke in your name and ex-
pressed your feelings my parting words were, nevertheless, preg-
nant with hope for a great destiny for our people and with faith
in the merciful Lord Who at that very hour was bringing them
out of secular bondage.

That memorable day marked the birth of the Constitution of
the Philippines. Almost one half of those of us who participated
in its writing have crossed the Great Divide. The youngest among
us today, like delegates Abella, Aldeguer, Canonoy, Cloribel, Cres-
pillo, Conejero, Dungi Galang, José de Guzman,
Joven, Meléndez, Jesis Pérez, Toribio Pérez, and Velasco, may still
hope to be among the celebrants of the Golden Jubilee of the Cons.
titution. Beyond that all of us, its framers, shall be no more,
but the Constitution shall, from one centennial to another, live
through the ages, as long as the Filipino nation shall live. In

% Speech delivered at the annual Constitution Day dinner held
at the Manila Hotel on the night of February 7, 1960 to celebrate
the Silver Jubilee of the Constitution.
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In an American mngazme(') I read many years ago that the
orignal the De ian of I and
the Constitution of the United States were transferred from the
Library of the United States Congress to the National Archives
Building. The. editor of the magazine, after reporting that a mi:
litary escort and military band had attended them, observed: “How
uncomplicated it looked, this physical ect of guarding our great-
est treasures! And how serene” — he continued — “life would
be if the essence of the documents could be.guarded so easily, so
precisely, and with such gay props as bagpipes and such exact
ones as machine guns? Ah, liberty” — the magazine editor con-
cluded — “you look so simple crossing town!”

We are perhaps in a clearer position. The war destroyed the
original of the Constitutlon, and we are free from any eonluulon
between the historic d itself as a and
the infinitely more precious spirit which it once embodied. It is
only the spirit of the great charter over which we must stand
guard to preserve its purity and integrity.

Yet we may regard that spirit to be too simple a thing, just
a matter of bureaucratic roitine, adorned with good intentions and
vehement protestations of loyalty to the ideals of freedom. We
may grow to believe that the Constitutiin will work on us like
grace from heaven, or like a guardian angel, benevolent nnd de-
tached, leading us away from of
and unbridled love of power and riches, and delivering us from
all the evils of misgovernment.

And yet such is not the case, for, when the people no longer
agree on the necessity of living under the Constitution both in good
and in bad times, when they are ready to discard it for immediate
material rewards or to close their eyes to its violation for tempo-
rary advantages, the Constitution cannot work.

These are not idle speculations. Our faith in the Constitu-

(') The New Yorker, Dec. 27, 1952.
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tion has been repeatedly tested by numerous events during the
twentyfive years of its life and often found wanting.

Let us ask ourselves certain questions and answer them
honestly in the sanctuary of our conscience.

Are we ready to defend the freedom of speech of those with
whom we disagree, of those whose concepts of society and political
authority we violently detest? Are we ready and willing to test
the validity of our beliefs in the open market of ideas? Are we
disposed and wilhng to maintain the purity of suffrage even at
the price of an adverse popular verdict? Shall we keep faith with
the Conshtuhon even though it may mean the sacrifice of our po-
litical fortunes or economic security?

Throughout the history of democracy men have faced these
questions and have seldom given clear and definite answers. In
the late 1930’s the German people, in their millions, haunted by
fear of Communism, groaning under the weight of the Treaty of
Versailles, desperately eager for security, infinitely weary of des-
titution and unemployment, cast asidé the Weimar Constitution and
gave absolute power to & mad dictator, only to suffer the calami.
tous S of such an choice. Can we, who be-
lieve in d and in the adw: ges of our C over
any other form of government, take for granted that our people,
if put to the same test, shall always believe what we ourselves
now believe, or that we ourselves shall always be true to our pre-
sent convictions?

In our country, d is still an ed process. “We
must train lves in its princi and i we must helr
. train nll the people by precept and example; we must risk un.

ane to show the people the du;hnt
goals, the hidden dangers, the of y if
our democratic system is to survive. And this obligation rests
more particularly on those of us who had a hand in the framing of
the Constitution or who are vested with the powers of government
it has defined and provided.

I see around me tonight old and beloved colleagues of the Cen.
stitutional Convention of 1934, I take it that not only they but

with its principles and ip in habitual loyalty
to them.

Their doubts and diffi must, theref be sq y met
and resolved as soon and ag often as they arise, and the dangers
of hasty and and ex-
posed. Those who can now look beyond present fears and desires

must share their forebodings with the people, not in a spirit of vain-
glory, or or of of but simply in the cons-
ciousness of a common fate.

For all of us, | of party, of ideology or
condition, must suﬂer equslly from the debasement of the Cons-
titution and the of di Isolated in-
fractions, if left uncorrected, may in time become a chronic con-
dition. If the Constitution is allowed to be violated in one provi-
sion, it will be easily violated in another provision. If the Cons-
titution is suspended as to one group of citizens, it can be sus-
pended as to another group of citizens. If one department of the
government can invade and usurp the powers of another, so can
it invade and usurp the totality of power.

And if, as a result, the Constitution falls, all of us shall fall.

with it, the learned and the untutored, the foresighted and the im.
provident, the courageous and the hesitant, the wealthy and the
poor, the lovers of liberty and its enemies and detractors.
None of us can be sure that he will have no need of the Con-
i it beh us all, th to protect and preserve it
for an evil day. The very persons who -now defy the Constitution
or allow it to be subverted or undermined without protest, may
themselves cry out for its protection tomorrow, and bewail the loss
of the that they th or denied to
their enemies. Then indeed may they weep like Boabdil, the last
Moorish king of Granada, who, pausing in his flight at a bridge
for one last look at his beloved city, wept for hig lost dominions,
only to be bitterly reproached by his mother in these unforgettable
words: “Weep like a woman over the kingdom you could not de-
fend like a man.”,
It m true that upon our Judgn rests the responsibility of
ng the

all. the Filipinos in- this are by

and finding its true spirit

their very presence here, to the defense of the Constitution. I
should like to see all of us unite in the common effort of making
our people deeply that the C must be obeyed
by .and enforced upon both rulers and governed and that its ulti-

in and between the faltering hng\ngo of its human authors.
But the Constitution is, after all, a political law and demo-

cracy a political system, and it is inevitable that both the Consti-

tution and democracy should be the special concern of theé two po-

mate and ges will far any
discomforts and privations we may suffer in obeying and enforcing
it. Only thus can we make certain.that the Constitution shall
long endure, and with it the system of government and way of life
which it was its purpose to establish, guarantee and preserve.

The plebiscite of 1935 that stamped its approval on the great
ingtrument which . the. Constitutional Convention adopted as the
mpreme law of the land. did not adjudicate the question for all
time. It was not a final judgment. In a demoelacy such as_ours
there is a permanent pleblscne in which we cast our votes for
or against the Constitution according as we act or_fail to act.

For, let us not forget, the ideals of demoemey, the spirit of
the Constitution, not only may be uprooted or felled by direct as-
Isalllt, but they can also wither through disuse or abandonment.
Inasmuch as in the course of our national existence we are bound
to face, oftener than not, the temptations of expediency and suffer
frustration and the fears that ripen into despair, the faith of our
people in the Constitution must be constantly kept militant, vigorous
and steadfast:

I do not mean to underestimate tlle wnsdom nnd maturity of
our people when I say that the gospel of democr:ey must be cons-
tantly preached to them. When even lawyers cannot agreé on
what the Constitution says, it is folly to expect the lay mind to
perceive fully the implications and effects of any encroachment
upon its dominions. When ancient and cultured peoples have des.
paired of the efficacy o! democntm processes in times of uphnval
we can iurdly expect our people to maintain’an unwa: i
in the Constitution under adverse circumstances, unle

litical ds of the g They it is that are called

upon to lead in the preservation of the.system of government we

have rightly chosen, by showing in words and deeds that it can

'ueeeed, and succeed rhore fully than any othar system, in any
for any

The Congress has convened in regular session a few days ago
in the usual atmosphere of political intrigues, selfishness, and lust
for power. Before the 100-day period ends we shall, I am sure,
witness bitter and protracted political battles between Congress
and the President, between the two houses of Congress and between
the members of each House not only among those professing di-
verse pnrty loyultles but even among those under the same pohtlcul
banner. .

I am not one to decry such conflicts when they arise from
honest differences of opinion and for altruistic motives. It is good
withini limits, thét ‘we ‘should disagree. There are less chances that
ﬂte people wnll be robbed and swmdled of their rights when their
and viglhnt Such eon
flicts and dlfferences are part of a democratic ‘system; nly tyran.
ny can impose an artificial unanimity of thought and act‘ion, the
unanimity in a gravéyard. Politics, by its very nature, is con.
flict, and conflict for power is the most unrelenting of all conflicts.

When the balance of power, which is the soul of democracy,
is destroyed, the outward forms of democracy become meaningless.
When President and ‘Congress, joining the power of appointment
with the power of confirmation, the power of legislation with the
powet of enforcement, the power to declare a policy with the po-
wer to carry it out, thé power to n,n money with the power to
disbi it, conspire in the interest of total power by one man or

formative period of our ab they are
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DISCREPANCY BETWEEN FIGURES AND
WORDS IN ELECTION RETURNS

By LEON L. ASA
Member, Philippine Bar

An interesting question of first impression was recently raised
before the Supreme Court in the election case “Manuel Abad San-
tos, petitioner, vs. Judge Arsenio Santos, of the Court of First
Instance -of Pampangs, -and Rafae] S. del.Rosario,

The lower court granted the petition of del Rosario for a judicial
recounting of the votes cast in said two precincts. Abad Santos
then filed with the Supreme Court a petition for Prohibition with

G.R. No. L-16376. The question was: when the number of votes
received by a candidate written in figures is different from that
written in words, may the interested party ask for judicial re-
counting of votes under Section 163 in relation with Section 168
of the Revised Election Code?

The facts of the case are briefly summarized as follows: In
the election held last November. 10, 1959, for the office of Muni-
cipal Mayor of Angeles, Pampanga, upon completion of the canvass
made by the Municipal Board of C: of said
Manuel Abad Santos obtained 6,618 votes while his rival candidate
Rafael S. del Rosario obtained 6,617 votes or a plurality of only vote
in favor of Abad Santos. Immediately, del Rosario filed with the
Court of First Instance of Pampanga a petition for a judicial re-
counting of the votes cast in Precinct Nos. 4 and 4.A for the of-
fice of Municipal Mayor of Angeles, Pampanga, alleging ‘that
there was a conflict in the election returns between the number
of votes written in letters and the number of votes written in fi-
gures received by him. In Precinct No. 4, it appears in the four
copies of the election returns that del Rosario received “one hun-
dred five” votes written in words and “146” written in figures,
while in Precinct No. 4-A, it appears that he received “one hun-
dred and nine” votes written in words and “169” written in figures.

The main argument of hig lawyer is the following: “The mere
discrepancy between the words and the figures in the election re-
turn as to the number of votes that a candidate has received is
not the discrepancy contemplated in Section 163 in relation to
Section 168 of the Revised Election Code, It is the discrepancy in
the statements — which gives to a candidate a different number
of votes and the difference affects the result of the election. The
legislature could not have intended that mere discrepancy between
the words and the figures shonld cause the recounting of the
votes to determine the true result of the election, because it could
not have ignored the rule of universal application that where the
conflict is between words and figures, the words will be given ef-
fect (82 C.J.S. 720).

) The general rule of construction is conceded that, where

there is a conflict between words and figures, the former

prevails; and this concession is in accord with the text-books

and decision. Warder v. Millard, 8 Lea. 581-583; Paymne v.

Clark, 19 Mo. 152.

Where a difference appears between the words and fi-
gures, evidence cannot be received to explain it; but the
words in the body of the paper must control; and if there is

(Continued on nmext page)

one group, then democracy is in peril of its life. .
No matter what the Constitution may say, such a

we be sure that the majority of our people would not follow the
sad of and angry nations in the annals of

tion of power can exert well-nigh irresistible pressure on the
courts, undermine the rights of the people through repeated en.
croachments, or wipe them out in one bold sweep against which
effective redress shall no longer be found within the framework
of the Constitution.

And who shall rise to defend and protect the individual’s bill
of rights, who shall rise to fight for the supremacy of the Consti-
tution, and how can those who would do so expect the support of
the majority of the people when the people, by then, shall have
become i ive to the and i of
the Constitution?

Let us then congratulate ourselves that we still have the in-
clination and the ability to disagree to expose errors and mis-
deeds wherever they are found, and to detect and resist any cons-
piracy to unite and seize political power, and in the end, to ecall
upon the people to restore the balance.

I am reminded of a character in Bernard Shaw's play, The
Devil's Disciple. A woman reputed to be religious finds her
faith shaken when she sees her enemies, whom she considers sin-
ful, succeeding and prospering while she fails, and she upbraids
the minister of the gospel with a heart full of regrets for her vir-
ture. “Why should we do our duty and keep God's law” she re-
monstrates, “if there is to be no difference made between us and
those who follow their own likings and dislikings and make a jest
of us and of their Maker's word?”

I wonder if there are some of us who, like that embittered old
woman, believe that we should keep the Constitution and love de.
mocracy only in the expectation of material rewards. Can our
faith surmount the trial of suffering and resist the temptations
of prompt relief in times of distress or ignore the lure of expe-
diency for the attainment of political ends?

What if we were facing a real national emergency? Could
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the democratic experiment, and that they will not discard the
Constitution to gain a delusive salvation?

Perhaps we believe in the Constitution only because it is the
thing t6 do, because we have learned its provisiong by rote in
school like arithmetic and spelling and the Lord’s Prayer, and not
because we_sincerely and consciously believe it to be the best and
surest guaranty of our chosen way of life.

The Constitution, through which all good things in our demo-
cracy have come into being, and without which they could not
have come to be, is the light of our nation, but this light cannot
illumine ‘those who meithdr understand it nor love it, because
men of little faith, Pharisees and money-changers, generations of
vipers, in the angry words of the Lord, have hidden it under the
bushel of their hypocrisy and greed.

Let us then bear witness to the Constitution, so that, in the
language of the gospels, all the people may learn to believe. If
our nation is to survive and attain greatness in freedom the Con.
stitution must live in our uﬂons, both as individuals and as a
people, in the i and steadfast belief that only
in the spirit of the Constitution, infused in us, shall democracy
abide with us and our nation forever enjoy the blessings of inde-
pendence under a regime of justice and liberty, and fulfill its des-
tiny within the Lord’s Kingdom.

Neither in the toils of the day nor in the vigils of the night
can the sentinels of the Constitution relax their vigilance. Let
us all be wary and stand by our arms, lest, by culpable tolerance
or by criminal negligence, our country should in some forbidding
future become a desolate Carthage wherein only the naked ruins
of our republic shall remain, fallen monuments of the past in
whose debris our descendants, by then the forlorn bondsmen of
some corrupt deapot, slm]] in vain endeavor to declpher thg l-n-
guage of the C as in
on the

h of our dead
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SUPREME COURT DECISIONS

I

Nera, Petitic Appellee, vs. Paulino Gureia, Sec-

retary of Health, and Tranquilino Elicano, Director of Hospitals,

Respondents-Appellants, G.R. No. L.13169, Jan. 30, 1960, Mon-

temayor, J.

1. PUBLIC OFFICERS; SUSPENSION OF OFFICER PEND-
ING INVESTIGATION. — Suspension is a preliminary step
in an administrative investigation and if after such investiga-
ion, the charges are established and the person investigated is
found guilty of acts warranting his removal, he is removed or
dismissed. This is the penalty. There is nothing i

the community that elected him and, ordinarily, is not amen.
able to rules of official mdnct gonrning appointive officials
and may not be and ‘unless
his conduct and acts of have some ion with
his oﬂ‘ lice. An elective official has a definite term of office,

ly of short jon and since ion from his of-
fice affects and shortens the term of office, said suspension
should not be ordered and done unless necessary to prevent
further damage or injury to the office and to the people deal-
ing’ with said officer.

in suspending an officer pending his investigation and before
the charges against him are heard and he is given an ‘oppor-
tunity to prove his- innocence. In the case at bar, the sus-
psnsion of petmoner before he could flle his answer to the

laint was not a or penalty for
the acts of dishonesty and misconduct in office, but only as
a preventive measure.

2. ADMINISTRATIVE LAW; PREVENTIVE SUSPENSION;
SECTION 694 OF REVISED ADMINISTRATIVE CODE
CONSTRUED. — Under the provision of Section 694 of the
Revised Administrative Code, the comma after the words dis-
honesty and the )] that only the
phrase “grave misconduct or neglect” is qualified by the
words “in the performance of duty” and, therefore, disho-

Josge T Guerrero, for petitioner-appellee.
Aoting Solicitor General Guillermo E. Torres & Solicitor Ca-
milo D. Quiason, for respondents-appellants.

DECISION

Respondents are appealing the decision of the Court of First
Instance of Manila, dated October 30, 1957, ordering them to re-
instate petitioner Bienvenido Nera to his former position as clerk
in the Maternity and Children’s Hospital, and to pay him his back
salary from the date of his suspension until reinstatement.

The facts in this case are not in dispute. Petitioner Nera, a
civil service eligible, was at the time of his suspension, serving
as clerk in the Maternity and Childern’s Hospital, a government
institution under the supervision of the Bureau of Health. In
the course of lns employment, he uwed n manager and cashier

nesty and oppression to warrant or
need not be committed in the course of the performance of
duty by the person charged.

8. ID.; ID.; SECTION 34 OF REPUBLIC ACT NO, 2260 CON-
STRUED. — Section 34 of Republic Act No. 2260, known'as
the Civil Service Act of 1959 introduces a change into Section
694 of the Revised Administrative Code by placing a comma
after the words “grave misconduet”, so that the phrase “in
the performance of duty” instead of qualifying “grave mis-
condnct or neglect” as it did in Section 694 of the ‘Revised

ive Code, now i only the last word “neglect”,
muldng clear the legislative intent that to justify suspension,
when the person charged is guilty merely of neglect, the same
must be in the per!ormnnee of his duty; but when he is
charged with dish ion or grave mi these
need not have a relation to the performance of duty.

4. ID.; SUSPENSION OF ELECTIVE OFFICERS AND AP-
POINTIVE OFFICERS OR EMPLOYEE. — An elective of-
ficer, elected by popular vote, is directly responsible only to

of the s C iation, Inc. As such
manager and cahier, he m; supposed to have under his control
funds of the association, On May 11, 1956, he was charged before
the Court of First Instance of Manila with malversation, Cri-
minal Case No. 36447, for allegedly misappropriating the sum of
P12,636.21 belonging to the association.

Some months after the filing of the criminal case, one Simpli-
cio Balcos, husband of the suspended administrative officer and
cashier of the M-unnty and Children’s Hospital, mmed Gregoria
Balcos, filed an i int against i Nera,
on the basis of the criminal case then pending against him. Acting
upon this administrative complaint and on the basis of the infor-
mation filed in the criminal case, as well' as. the report of the Ge-
neral Auditing Office to the effect that as a result of its examination
of the accounts of Nera as manager and cashier of the associa
tion, he wag liable in the amount of P12,636.21, the executive offi-
cer, Antonio Rodriguez, acting for and in the absence of the Di-
rector of Hospitals, required petitioner to explain within seventy-
two hours from receipt of the communication, Exhibit D, why he
should not be summarily dismissed from the service for acts in.

DISCREPANCY . . . (Gontinued from page 37)
difference between printed and written words, the written must
control. Kimball v. Costs, 104 Am. St. Rep. 937, 939.

‘Where the sum payable is expressed in words and also
in figures and there is a discrepancy between the two, the
sum denoted by the words is the sum payable; but if the words

are ‘or may be had to the fi-
gures to fix the amount. Section 17 (a), Negotiable Instru.
ments Law.

‘When an instrument consists partly of written words and
partly of a printed form and the two are inconsistent, the
former controls the latter. Rule 123, Section 68, Rules of
Court.

Prudence demands that the recounting of votes be limited to
where the di ies refer to the number of votes
appearing in the different copies of the election returns. It should
not be applied to a mere discrepancy between the figures and the
words in the return; for it is a matter of common knowledge how
easy it is to commit mistakes in writing figures. That is why the
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law requires that the total number of votes polled by each can-
didate should be written out in the statements in words and in
figures (Section 150, Revised Election Code).”

The Supreme Court dismissed tha petition “for lack of merits”.
However, in the case of Parlade et al. vs. Judge Quicho et al.,
G.R. No. L-16269, December 29, 1959, the Supreme Court in a
divided decision (six against five) declared that where there is
conflict “in the statement itself, words contradicting figures, there
arises ez mecedsitate rei the need of finding, which statement of
number should be followed by the Board,” and “the law gives the
court of first instance power to recount the votes cast in the pre.
cinet.”

It may be said, therefore, although it is not a settled doctrine,
because the Court was almost equally dividled — that in case of
discrepancy between the figures and the words in the election re-
turns as to the number of votes received by a particular candidate,
such discrepancy constitutes a legal ground for the recounting of
votes under Section 163 in relation with Section 168 of the Revised
Election Code.
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volving dishonesty. This period of seventy-two hours was extended
to December 20, 1956. Before the expiration of the period as
extended, that is, on December 19, 1956, Nera received a communi-
cation from respondent Director of Hospitals suspending him from
office as clerk of the and C s effective
upon receipt thereof. This suspension carried the approval of
respondent Garcia, Secretary of Health

The petitioner asked the PCAC to intervene on his behalf,
which office recommended to respondents the lifting of the suspen-
sion of petltmner. Upon failure of respondents to follow sud

asked d for a

of his-suspension,. which .request was denied.. Petitioner then filed
the present special civil action of prohibition, certiorari and man.
damus to restrain ds from p: ding with the admini:
tratiye case against him until after the termination of the erimi
nal case; to annul the order of suspension dated December 19, 1956,
and to compel d to lift the After hearing
this special civil action, the ap decision was dered. The
trial court held that petitioner was illegaly suspended, first be-
cause the slupennon came before he was able to file his answer
to the i thereby depriving him “of his
right to a fair hearing and an opportunity to present his defense,
thus violating the due process clause”; also, ﬁut assuming for a

Philippines may suspend any chief or assistant chief of a
bureau or office and in the absence of special provision, any
other officer appointed by him, pending an investigation of
‘the charges against such officer or pending an investigation
of his bureau or office. With the approval of the proper Head
of Department, the chief of a bureau or office may likewise
preventively suspend any i officer or )! m
his bureau or under his pending an

if the charge amnat such officer or employee involves disho-
nesty, opp or grave mi or neglect in the perfor-
mance of duty, or if there are strong reasons to believe that
the respondent is guilty of charges which would warrant his
removal from the service.”

It will be noticed that it introdutes a small change into Section
€94 of the Revised Administrative Code by placing a comma after
the words “grave misconduct”, so that the phrase “in the perfor-
mance of duty” instead of qualifying “grave misconduct or neg-
lect”, as it did under Section 694 of the Revised Administrative
Code, now qualifies only the last word ‘“neglect”, thereby making
clear the legislative intent that to justify suspension, when the per-
son charged is guilty merely of neglect, the same must be in the
performance of his dnty;. but that when he is charged with disho-
nesty, or grave misconduct, ‘these have no relation

moment that petitioner were guilty of or
priation of ¢the funds of the association, nevertheless, said imgu~

to the performance of duty. This is readily understandable. If a

larity had no connection with his duty as clerk of the
and Children’s Hospital.

In with the before he could
file his answer to the administrative complaint, suffice it to say
that the suspension was not a punishment or penalty for the
act of dixhonesty and misconduet in office, but only as a preventive

iminary step in admini i in.
vestigation. If after such investig.tion, the charges are established
and the person investigated is found guilty of acts warranting
his removal, then he is removed or dismissed. This is the penalty.
There is, theref nothing i in ding an officer
pending his investigation and before the charges against him are

t officer or )! is dish or is guilty of oppres-
+ sion or grave misconduct, even if said defects of character are not
connected with his office, they affect his right to continue in of-
fice. The Government cannot well tolerate in its service a dishonest
official, even if he performs his duties correctly and well, because
by reason of his government position, he is given more and ample
opportunity to commit acts of dishonesty against his fellow men,
even against offices and entities of the Government other than the
office where he is employed; and by reason of his office, he en-
joys and possess a certain influence and power which renders the
vietims of his grave and dish less dis-
posed and prepared to resist and to counteract his evil acts and.
As the Solicitor General well pointed out in his brief,

heard and he is given opportunity to prove his i
As to the holding of the trial court about dishonesty or mis-

“the private life of an employee cannot be segregated from his pub-

conduct in office having connection with one's duties and
in order to warrant punishment, this involves an interpretation of
Section 694 of the Revised Administrative Code, which for purposes
of reference we reproduce below:

“SEC. 694. Removal or suspension. — No officer or em-
ployee in the civil service shall be removed or suspended except
for cause as provided by law.

“The President of the Philippines may suspend any chief
or assistant chief of a bureau or office and in the absence of
special provision, any other officer appointed by him, pending an
investigaticn to the charges against such officer or pending
an investigation of his bureau or office. With the approval
of the proper head of department, the chief of a bureau or of-
fice may likewise suspend any subordinate or employee in his
bureau or under his authority pending an investigation, if the
charge against such subordinate or employec involves disho-
nesty, oppression, or grave misconduct or neglect in the per-
formance of dtm/."

It will be observed from the last four lines of the second pa-
ngmph that there is a comma after the words dishonesty and

thereby ing the lusion that only the phrase
“grave misconduct or neglect” is qualified by the words “In the
performance of duty”. In other words, dishonesty and oppression to
warrant punishment or dismissal, need not be committed in the
course of the performance of duty by the person charged.

Section 34 of Republic Act No. 2260, known as the Civil Ser-
vice Act of 1959, which refers to the same subject matter of pre.
ventive suspension, throw some light on this seeming ambiguity.
‘We produce said section 34:

“SEC. 84. Preventive Suspension. — The President of the
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lic life. Dist reflects on the fitness of the officer
or employee to' continue in office and the discipline and morale of
the service.”

It may not be amiss to state here that the alleged misappro-
priation involved in the criminal case is not entirely disconnected
with the office of the petitioner.  True, the Maternity Employee's
Cooperative Association that owns the funds said to have been
misappropriated ls a private entity. However, as its name nnplies,
it is an of the of the
and Chil s ital where iti was serving as an em-

ployee. y if was to and
the position of man:ger and cashier of said association, it was be-
cause he was an employee of the Maternity and Children’s Hos-
pital. The connection though indirect, and, in the opinion of some,
rather remote, exists and is there.

The trial court cites the cases of Mondano vs. Silvesa (G. R.
No. L-7708, May 30, 1956), Lacson vs. Roque (G. R. No. L-3081,
October 14, 1953), and others to support m holding that an of-
ficial may not be ded for i not. in
connection with his office. These cases, however, involve elective
officials who stand on ground different from that of an appointive
officer or \p: , and whose i pending an investi-
gation is governed by other laws. Furthermore, an elective officer,
elected by popular vote, is directly responsible only to the com-
munity that elected him. O ily, he is not ble to rules
of official conduct govorning uppmntive officials, and so, may
not be and sum d, unless his conduct and
acts of ir have some with his office. Further-
more, an elective official has a definite term of office, relatively
of short durati since ion from his office
definitely affects and shortens this term of office, said suspension

H
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should not be ordered and done unless necessary to prevent further
damage or injury to the office and to the people dealing with said
officer.

In view of the conclusion that we have arrived at, we deem
it unnecessary to disouss and determine the other questions raised
in the appeal. )

IN VIEW OF THE FOREGOING, the appealed decision is
hereby reversed, with costs.

Paras, C. J. Bengzow, Padilla, Bautista Angelo, Labrador,
Concepcion, J. B. L. Reyes, Endencia, Barrera and Gutierrez Da-
vid, JJ., concurred.

i

Dr. Cesar Samson, Petitioner, vs. Hon. Numeriano G. Estenzo,
Judge of the Court of First Instance of Leyte, 13th Judicial Dist-
trict, 5th Branch at Ormoc City, and Mrs. Asuncion Conui Omega,
Regpondents, G. R. No. L-16286, January 30, 1960, Concepcion, J.
1. ELECTION LAW; DISCREPANCY BETWEEN ELECTION

RESULT NOT GROUND FOR RECOUNTING OF VOTES;

CASE AT BAR. — Petitioner and respondent were, among

others, candidates for councilor of the City of Ormoc in the

elections of November 10, 19569. After the canvass, petitioner
garnered enough votes to be proclaimed as the eight councilor,
with plurality of three votes over his nearest opponent, Mrs.

Omega. Respondent then filed with the Court of First Ins-

tance a petition to recount the votes in Precinct Nos. 17 and

18 on the ground that the election returns which gave her 68 -

votes in each i were d by the

of the result of tllle election incorporated in Form No. 8 of
the Commission on Elections, which gave her only 67 and
B9 voles respectively. - On November 24, 1959, said respondent
amended her petition by including Precinct No. 8 on the ground
that in the election result certified by the Board of Election
Inspectors in the Transcript of Election Returns, only 41 votes
were tallied in favor of petitioner but in the election returns,
petitioner got 71 votes. The lower court enjoined the Muni-
cipal Board of Canvassers from proceeding with the canvass.
On November 25, 1959, the lower court issued another order
directing the Board of Canvassers to open the ballots boxes for
Precincts Nos. 8, 17 and 28 to determine who is the elected
candidate for city councilor. The motion for reconsideration
having been denied, petitioner brought the present petition.
Held: Insofar as they direct the Board of Canvassers to open
the ballot boxes of Precincts Nos. 8, 17 and 28, the orders
are contrary to law. This case does not fall under section
163 of Republic Act No. 180, authorizing the recount of the
votes cast in a given precinct when another copy or other
authentic copies of the statement from an election precinct
submitted to the board gives a candidate a different number
of votes and the difference affects the result of the election.
The recount so authorized, must be made by the Court of
First Instance itself, not by the Board of Canvassers, as or-
dered by respondent judge and for the sole purpose of de-
termining which is the true statement or the true result of the
count of the votes cast in a given precinct and not to deter-
mine who is the elected candidate.

2. ID.; DISCREPANCY BETWEEN ELECTION RETURN
AND CERTIFICATE OF VOTE NOT GROUND FOR RE-
COUNTING OF VOTES. — Where the conflict is between
the election returns or statements of the count alluded to in
section 150 of the Revised Election Code and the certificate
mentioned in section 163 thereof, sections 163 and 168 of the
Revised Election Code are not applicable (Parlarde et al., vs.
Quicho, et al,, G. R. No. L116259, Dec. 29, 1959).

DECISION
This is a petition for certiorari and prohibition to enjoin the

Judge, Hon. Mariano C. Estenzo, from enforcing' its order of Dec-

ember 1, 19569, to open the ballot boxes of Precincts Nos. 8, 17

and 28, of Ormoc City and make a recount of the votes therein

cast. The petition, likewise, contained a prayer for a writ of pre-
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liminary injunction, which we issued upon the filing of the
requisite bond.

Petitioner Dr. Cesar Samson and respondept herein, Mrs.
Asuncion Conui Omega, were, among other, candidates for coun-
cilor of the City of Ormoc in the general elections held on Nov-
ember 10, 1959. After a canvass by the City Board of Canvas
sers of the votes then cast, it appeared, on November 23, 1059,
that Samson had garnered enough votes to be proclaimed as the
last of the eight (8) conucilors elected to the city council, with
a plurality of three (3) votes over his nearest opponent, said Mrs.
Conui Omega. However, on the same date the latter filed with
the aforementioned Court of First Instance a petition for the re
counting of the votes cast in Precincts Nos. 17 and 28 of said
city, upon the ground that the election returns therefor, which
gave her 68 votes in each precinct, were contradicted by the cer-
tification of the result of the election therein, incorporated in Form
No. 8 of the Commission on Elections, according to which she got
only 67 and B9 votes, respectively. On November 24 Mrs. Omega
amended her petition by including in her request for recount the
ballot box of Precinet No. 8 of Ormoe City, upon the ground that,
in said precinct, “the x x x election result certified by the Board
of Election Inspectors in the Transcript of Election Returns (Elec-
see form) submitted to and as gathered by the 39th PC Company,
Ormoe City, which is duly deputized agency of the Commission
on Elections, only 41 votes were tallied in favor of Dr.,Cesar Sam-
son”, whereas “the same Board of Election Inspectors x x x in
another statement (referring to the election returns), “certified
that the same candidate Dr. Cesar Samson got 71 votes”. Upon
the filing of said amended petition, the Court of First Instance
issued an order enjoining the Municipal Board of Canvassers
“from further proceeding with the canvass” until further orders,
and, relying upon sections 163 and 168 of the Revised Election
Code, the court issued on November 25, 1959, another order the
depositive part of which reads:

“The Board of Canvassers is hereby directed to open the
ballot boxes for precinct Nos. 8, 17 and 28 so that they may pro-
ceed to recount the votes of Dr. Samson and Mrs. Omega for
the sole purpose of determining who is the elected candidate
for city councilor.

“Taking into account the fact that there are ten mem-
bers of the Board of Canvassers, the members of the Board
of Canvassers are hereby directed to divide themselves into
three divisions so that each division of three may take care
in the counting of votes in every precinct and the Chairman

. will act as the supervisor. Dr. Samson and Mrs. Asuncion C.

Omega may appoint watchers with one watcher for each said

party for every division. The counting shall take place imme.

diately before this Court.”

A reconsideration of this order was denied by another order
bearing the same date, which, likewise, stated that:

“Taking into account that tommorrow is a special publie
holiday and there is no probability that the said keys will
arrive Ormoe City on that day, the said members of the Board
of Canvasscrs are hereby notified that the ballot for precincts
Nos. 8, 17 and 28 will be opened before this Court on Nov-
ember 27, 1959, at 7:30 A.M., with notice to all the members
of the Board of Canvassers, as well as to Attorneys Ben-
jamin Tugonon, Mendola, Teleron and Brocoy, in open court.”

A motion for reconsideration of the latter order having had -

the sense fate, Dr. Samson instituted the present case, for the
purpose adverted to above.

At the outset, it is clear that, insofar as they direct the Board
of Canvassers to open the ballot boxes of Precincts Nos. 8, 17
and 28, the orders complained of are contrary to law. Respondents
herein seem to have acted under the impression that this case
falls under section 168, in relation to section 163, of Republic Act
No. 180, authorizing the recount of the vote cast in a given pre-
cinct when ‘“another copy of other authentic copie¥ of the state-
ment from an election precinct submitted to the board gives a
candidate a different number of votes and the difference affects
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the result of the election x x x”. However, the recount so autho-
rized, must be made by “the Court of First Instance” itself, not
by the Board of Canvassers, as ordered by the respondent Judge.
Moreover, said recount is authorized “for the sole purpose of de-
termining”, not “who is the elected candidate” as stated in the
first order of respondent Judge, dated November 25, 1959, but
‘“which is the true statement or which is the true result of the
count of the votes cast” in the precincts in question.

Again the alleged conflicts in the case at bar exist between
the election returns, or statements of the count alluded to in
section 150 of said Act, on the one hand, and the certificate men-
tioned in -section 163 thereof, on the other, and we have already
held in Jose Parlade, et al. vs. Perfecto Quicho, et al, G.R.
No. L-16269 (December 29, 1959) that the aforementiomed ‘sec-
tions 168 and 168 are inapplicable to such situation.

‘WHEREFORE, the orders complained of are set aside and
the writ of preliminary injunction issued herein is hereby made
permanent, with cost against respondent Mrs. Asuncion  Conui

Omega.
IT IS SO ORDERED.

Bengzon, Padilla, Lebrador, J.B.L. Reyes and Borrere, JJ.,
concurred.

Paras, C.J., Buutista Angelo Endencia and Gutierrez thid
JJ., reserved their votes,

m -
Ildefonso D. Yap and Philippine Harvardian College, Petitio-
ners-appellant, vs. Daniel M. Salcedo, in his private capacity and
as Director of the Bureau of Private Schools, Respondent-appeliee,
G. R. No. L-13920, December 24, 1959, Labrador, J.

1. ADMINISTRATIVE LAW; PRINCIPLE OF EXHAUSTION
OF ADMINISTRATIVE REMEDIES; CASE AT BAR.—Peti-
t ired the Mind: Acad on May 10,
1954. On December 19, 1959, petitioner sent a letter to the
respondent-appellee requesting that he be furnished true co-
pies of the records of each of four students. In answer, res-
pondent suggested that said records be secured from the for-
mer owners of the academy. Petitioner insisted upon his re-
quest, threatening to file charges against respondent if he
fails to furnish the records within 96 hours. This second
letter was coursed through the Secretary of Public Education.
Respondent did not heed the demand. Petitioner brought an
action in the Court of First Instance of Manila to compel res-
pondent to furnish him with true copies of the transcript of
records of four students. Said court denied the petition on
the g'mnnds among others, that no appeal has been made by

to the 'y of ion which is a more speedy
and remedy. P 1 Held: The court
below correctly denied the petition for failure of petitioner-
appellant to exhaust the administrative remedy, most speedy
and adequate, of appeallng the refusal of the respondent appel
lee to his the Ty of

of records of four students of the defunct Mindanao Academy,
qunim, Miumi.l Occidental.

d the Mind Acads on May
10, 1954. On December 19, 1956, he sent a letter to the respondent
appellee ing that he be fi hed true copies of the records
of each of four students. In answer respondent suggested that
said records he secured from the former owners of the academy.
Upon receipt of this denial petitioner insisted upon his request,
explaining that the reoord' of the former school were in a dis-
order topsy to file charges against
respondent if he hil- to furnish the mords requested within 96
hours, ete. This second letter was coursed through the Secretary
of Public Education. The respondent did not heed the demand and
threat, explaining that- it is not the policy of his Bureau to issue
copies of its records to schools, unless the latter have suffered a
calamity that has caused loss of its records; that his office, upon
orders of the Secretary, is checking records of public school tea-
chers who are claiming adjustment of their salaries, and the is-
suance of copies might nullify the werk of investigation; and
that until hig office has completed the investigation of the records
in question and is convinced that they are authentic, no true copies
could be used.

Thereupon, petitioner brought the action in the Court of
First Instance of Manila. This court denied the petition on three
grounds: (1) that no appeal has been made by petitioner-appellant
to the Secretary of Education, which is a more speedy and adequate

remedy; (2) that there is no specific legal duty on the part of res

pondent to issue the copies demanded; and (3) no evidence was
submitted that the records in question can not be obtained.

We hold that the court below correctly denied the petition
for failure of petitioner-appellant to exhaust the administrative
remedy, most speedy and ndequlbe, of apmling the refusal of the

to his the Secretary of
in d with the principle of of admi-
nistrative remedies enunciated by this Court in a great number of
cases. (Lamb vs. Phipps, 22 Phil. 466; Miguel vs. Vda. de Reyes,
G. R. No.- L4851, July 81, 19568; Wee Poco vs. Posadas, 64 Phil.
640; Lucas vs. Burian, G. R. No. L-7886, September 28, 1957;
Harry Lyons, Inc., vs. U. 8. A, G. R. No. L-11786, Sept. 26, 1958)

The of the principle above i becomes im-
perative if we take into account that the petitioner-appellant had
been expressly advised by letter of respondent-appellee that the

'y of had given i for the king of
the records of public school h who are claimi j
of their salaries in with the p of b
Act No. 842, which instruetions might fail on enforcement if records
of teachers in respondent’s office are divulged. (Petitioner-appel-
lant’s brief, pp. 7-8). Under these circumstances, it is evident that
the remedy most and speedy ilable to was
an appeal to the Secretary of Education in whose discretion the
of the ot being carried out by respondent-
appellee clearly lies. In passing, it may be illuminating to recall
the fact, of which we may take judicial notice, that upon enact-
ment of Act No. 842, which standardized the salaries of

in d: with the iple of exh
tive remedies. The remedy most appropriate and speedy avail-
able to petltioner was an appeal to the Secretary of Education

public school teachers according to their degrees, a mad scramble
!or degrees ensued among teachers, giving rise to the indiscriminate
dipl by private schools, which in turn resulted in

in whose or of the
instructions heing urried out by respondent-appellee lies,

for
Acma Solicitor General Guillermo E. Torres & Sol Jorge R.
Cogquia, for respondent-appellee.

DECISION
Appeal from the judgment of the Court of First Instance of
Manila, denying a petition of petif for the i
of a writ of against llee, in his capa-
city as Director of the Bureau of Public Schools, to compel him
to furnish petitioner-appellant with true copies of the tranmscript
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the “diploma mill” scandals then subject of investigation.
Without considering the other grounds given by the ecourt
a quo for denying the petition, we hold that under the particular
circumstances of the present case said denial ig fully justified.
Couniuz of the communication or request through the Secretary
ion can not be as an appeal to this official.
The decision subject of appeal is hereby affirmed, with costs
ageinst petitioner-appellant.

SO ORDERED.

Pamas, G.J., Bengzon, Padilla, Bautista Angelo, Concepcion,
J.B.L Reyes, Endencia, Barrere and Gutiervez David, JJ., concurred.
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Iv.

Gabina Perez, et al., Plaintiffs-Appellees, vs. Joge C. Zulueta,
Defendant-Appellant, G. R. No. L.10874, Scptember 30, 1959,
Bengzon, J.

CIVIL LAW; ARTICLE 1606 NEW CIVIL CODE CONS-
TRUED. — Article 1606 of the New Civil Code which gives the
vendor a retro “the right to repurchase within thirty days from
the time final judgment was rendered in a civil action, on the
basis that the contract was a true sale with the right to repur-
chase” means that after the courts have decided by a final or

that the tract was a pacto de retro and
not a mortgage, the vendor may still have the privilege of repur-
chasing within 30 days.

DECISION

Appeal from an order requiring defendant to permit phin-
tiffs to repurchase their land.

Omitting reference to procedural details, the facts material
to the principal issue may be briefly stated as follows:

On December 27, 1950 Magtangol P. Pedro and others (here-
after named plaintiffs) executed a deed whereby for the sum of
P10,000.00 they sold a parcel of land in Quezon City . (Transfer
Certificate of Title 8762) to Jose C. Zulueta (hereafter mamed
defendant), subject to their right to repurchase within one year.
As the vendors failed to repurchase, defendant took steps to con-

solidate his title to the land in January 1962. This gave risé to
a suit (Q:344) in the Quezon City court of first instance where-
+in the vendors (plaintiffs) alleging the contract to be a mortgage
disguised as pacto de rem, asked for a declaration to that effect
plus other d: agserted the contract
was a true pacto de retro sale. Such court, after hearing, gave
judgment for plaintiffs, holding the contract to be a mortgage.
But on appeal, the Court of Appeals in its decision of May 18,
1956, reversed and held the contract to be.a trlle puto de mro
sale; however, it added “without judice to P (
right to make the repurchase in accordance with x x x paragraph
3 of Art. 1606 of the New Civivl Code”. The plaintiffs applied
to this Court for review on certiorari, but their petition was de-
nied by our resolution of June 29, 19656. At no. time did they
move to reconsider.

On August 2, 1955, defendant remewed his efforts to consoli-
date his title by filing a petition in the Quezon Court alleging that
the plaintiffs had failed to exercise their reserved right to re-
purchase within thirty days. But on August 9, 1955, the plain-
tiffs opposed the claims, maintaining that the 30-day period had
not yet elapsed. Thereafter by letter of August 10, 1955, they

ded from defend: the of the,p: offering
to repay the price; and upon his refusal, they filed in court (in Q-
344) Aug. 13, 1955, a petition that he be required to reconvey.
(T they i the money.) This petition
was, after hearing, granted by Hon. Hermogenes Caluag, Judge,
by order, the dispositive part of which reads as follows:

“x x x Mr. Jose Zulueta is hereby ordered to execute a
deed of reconveyance over the parcel of land covered by
Transfer Certificate of of Title No. 8762 in favor of the pe-
titioners Gavina Perez, et al, within five days from receipt
of a copy of this order and upon compliance therewith he may
withdraw the amount of P10,000.00 deposited with the court.
In the event that Mr. Zulueta fails or refuses to execute the
said deed of reconveyance within the period above stated, the
Clerk. of Court is ordered to hold the amount P10,000.00 sub-
ject to the disposition of the said Mr. Zulueta, and the Regis-
ter of Deeds of Quezon City is hereby ordered to cancel the
annotation of encumbrances made and appearing on Transfer
Certificate of Title No. 8762.” :

Hence this appeal by defendant Zulueta.

The New Civil Code, Art. 1606, gives the vendor a retro “the
right to repurchase within thirty days from the time final judg-
ment was rendered in a civil action, on basis that the contract was
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a true sale with the right to rep ” This is admittedly the
right reserved to the plaintiffs (Pedro and others) in the decision
of the Court of Appeals.

The main issue concerns the counting of such 30.day period.
Defendant says it should start from June 24, 1965, when this
Supreme Court upheld by resolution, the appellate court’s decisian
whereas plaintiffs contend, “the period commenced to run only on
July 15, 1956, after the day the resolution of June 24 became
final.

D

that the of the Court
was a “final judgment”, rendered on June 24, 1953. And he quotes
several provisions of the Rules of Court about “final judgment”
being one that disposes of the issues completely was distinguished
from interlocutory judgment. We also quotes decisions saying that
a judgment is deemed final when it finally disposes of the pend-
ing action so that nothing more can be done with it in the trial
court.(') On the contrary, the plaintiffs maintain, final judg-
ment means a judgment which has become final or executory, one
which is conclusive and binding, and in that light, the judgment
(Supreme Court) became final only on July 14 because up to
that time a motion to could be

The say that in ing whether a judgment
is “final”, no hard and fast definition or test can be given since
finality depends somewhat on the purpose for which the judgment
is being considered (Corpus Juris Secundum, Vol. 49, p. 85).
“Final” may mean one thing on an issue of conclusiveness or
binding effect. For ths purpose o! appeal final judgment is what
herein d i On the other hand,
a judgment will be deemed ﬁnal or executory “only after expira-
tion of the time allowed by law for appeal therefrom, or, when
appeal is perfected, after the judgment is upheld in the appellate
court.” (Corpus Juris Secundum, Vol. 49, p. 39.)

In the latter sense, we declared in. De los Reyes v. de Villa,
48 Phil. 227, that final decision means a decision which has be-
come final and non-appealable.

Now then, in what sense did the New Civil Code use “final
judgment” in Art. 1606? Articles 1648 and 1657 of the same
Code provide that eviction takes place whenever by, ‘a final judg-
ment” x x x the vendee is deprived of the whole or of a part of
the thing purchased; and the warranty of eviction can not be
enforced until “a final judgment” has been rendered whereby the
vendee loses the thing acquired or a part thereof.

Manresa believes and holds that final judgment in those arti-
cles imply a judgment that has become final and executory.(?)
And “sentencia firme” in Spanish ‘(that is the word in Arts. 1475
and 1480 of the Civil Code(?)) refer to binding, conclusive judg-
ment.(*) Needless to add, if in previous articles “final judg-
ment” signify a judgment that has become final, it should have
the same meaning in subsequent articles in the same Code.

But let us test defendant’s theory a little further. From his
standpoint, if the Quezon court of first instance had declared the
contract to be a pacto de retro, the 80-day period would begin
from the promulgation of the judgment there, because such judg-
ment was “final” (appealable) not interlocutory. If such were
the correct view, Art. 1660 -would place the vendors in the diffi-
cult position of having to decide either to appeal within 30 days
or to repurchase. The framers of the Code could not have had
mch intention. They could not have meant to give the vendor the
to in h for his right to bring the mat-

thoriti

.(') See Insular Gov’t v. Roman Catholic Bishop, 17 Phil. 487
Mejia v. Alimorong, 4 Phil. 872; Monteverde v. Jaranilla, 60
Phil. 297, ete.

(2) Cuando la sentencia quede firme, esto es, cuando X X X
no quepa contra ella recurse alguno ordinario el extraordinario
(Ma)nresa, Comments on Art. 1475, Civil Code, Vol. 10, p. 166-4th

(3) ‘The sources of Arts. 1648 and 16567, New Civil Code.

(*) Sentencia Firme. — La sentencia que adquiere la fuer-
za de las definitivas por no haberse utilizado por las partes liti-
gantes recurso nlg\mo contra ella dentro de-los terminos y pllm
legales efecto. ia Juridica
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ter before a higher court. The litigant who alleged he was a
mere mortgagor might not agree to the court’s finding that he
was a vendor, and might insist that he was a mere mortgagor
before a higher court. Until that tribunal decides against him,
he is not duty bound to consider himself a vendor.(5)

Again, in consonance with his position on the meaning of final
judgment, herein defendant could as well claim that the Court of
Appeals’ decision was a final judgment (a determination of all
the issues in the action — not interlocutory) and that the 30.day
period began on May 14, 1955. He does not mow advance such
claim. Why? Because he knows such decision of the Court of
Appeals was not final, definitive, and obligatory. And he could
not very well argue that the vendors were “obliged” to repurchase
in accordance with such decision, when precisely they were mort
gagors — not vendors.

Presuming then that the lawmaking body intended right and
justice to prevail(é) we hold that Art. 1606 means; after the
courts have decided by a final or execufory judgment that the
contract was a pacto de retro-and not a mortgage, the vendor
(whose claim as mortgagor had definitely been rejected) may still
have the privilege of repurchasing within 80-days.(7)

As a matter of fact, American courts hvae held that although
“final” is o!ten used with “judgment” to distinguish it from in-

“final j is also used to describe
a determmation effective to exclude further proceedings in the same
cause by appeal or otherwise, particularly where time within which
to act is limited to run “from final judgment.”(®)

It is, therefore, our opinion on this phase of the litigation,
that the 30.day period within which the vendors (plaintiffs) could
exercise their right to repurchase started to run on July 15, 1956,
when the resolution of this Court uphclding the decision of the
Court of Appeals became final.

A secondary issue is raised as to the vendor’s efforts to repur-
chase. Defendant says the letter of August 10, 1955, offering the
money was not sufficient since it was not sincere, inasmuch as
the money was only deposited in court in November 11, 1955, a
long time after the ﬂo-day period. Little need be said on this point
except to declare that in the circumstances, the right was exer-
cised in due time, deposit of money being unnecessary, according
to Rosales v .Reyes, 25 Phil. 495, and Cruz v. R ion, 63 Of.

to work on the land despite the termination of the lease,
or said in other words, whether his being a tenant of the
lessee, makes him a tenant of the lessor upon the expiration
of the contract.

2. ID.; ID. — It is clear from Section 9 of Republic Act No.
1199, as amended by Section 3 of Republic Act No. 2263
that tenancy ionship is not inguished by (1) the ex-
piration of the contract of temancy; (2) sale; (3) alienation;
or (4) transfer of legdl possession of the land.

8. CIVIL LAW; LEASE. — In a contnct of lease, the leasee,

of the legal

for the durati tract,
and control of the property subject of the agreement.

4. AGRICULTURAL TENANCY ACT; EFFECT OF ENACT-
MENT OF REPUBLIC ACT NO. 2263 ON TENURE OF TE-
NANT. — Prior to the enactment of Republic Act No. 2263,
amending Republic Act No. 1199, our tenancy legislations,
while providing for the tenant’s right in cases of sale or
alienation of the property, is silent where there is only a
. transfer of legal possession of the land. With the amendment
of the Agricultural Tenancy Act (Rep. Act No. 1199) on
June 19, 1959, the tenurc of the tenant in the land he is
cultivating was secured even in cases of transfers of le-
gal possession.

+Placido” C. Ramos, for petitioners.
Jesus M. Dator, for respondent.

DECISION

Florentino Joya is the owner of a parcel of land with an
area of 11 hectares (lot No. 1171), situated in Sanja Mayor,
Tanza, Cavite, which had been under lease to one Maximina Bon-
dad for 16 years. For the duration of said period, the land
was tenanted and worked on for the lessee by Pedro Pareja.

In April, 1954, upon termination of the lease agreement, the
property was returned to the landowner, with the lessee recom-
mending that the same be leased to Pareja. The said tenant *
and the landowner, however, failed to agree on the terms under
which the former could work on the land, specifically on the
matter of renf.a], as Joya demanded 120 cavanes as annual rental

Gaz. 5198, particularly because defendant had declared the time
to repurchase had passed, thereby impliedly declining to accept
any redemption money.(?%)

‘Wheref the led order is in toto with costs
against appellant. This is subject, however, to our resolution of
April 7, 1958, ord the i of by
Corazon L. Villanueva.

Padille Montemayor, Labrador, Concepcion, Endencia, Barrera
and Gutierrez David, JJ., concurred.

\4

Florentino Joya, Juan Tahimic, and Domingo Joya, Petition-
ers, vs. Pedro Pareja, Respondent, G. R. No. L-13258, November
28, 1959, ?arrm, J.

1. AGRICULTURAL TENANCY ACT; SECTION 9 OF REP-
UBLIC ACT NO. 1199, AS AMENDED BY SECTION 8 OF
REPUBLIC ACT NO. 2268 CONSTRUED. — Under Section
9 of Republic Act No. 1199, as amended by Section 3 of Rep-
ublic Act No. 2263, a tenant of a lessee retains the right

(5) Cf. Fernandez v. Suplido, G.R. L5977, Feb. 17, 1956.
(%) Art. 10, New Civil Code.
() ct. Ayson v. Court of Appeals, G.R. L-6501, May 31, 1965.
(8) Northwestern Wisconsin Electric . V. blic Service
Commission, 2488 Wis. 479; 2 N.W. 2nd. 472; Dignowity v. Court
of Civil Appeals, 110 Tex. 613; 210 S.W. 505 223 S.W. 165;
Wolfer v. Hurst, 47 Or. 156; 80 Pac. 419; 82 Pac. 20, and cases
cited therein.
(%) Gonzaga v. Go, 69 Phil. 678.
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di such lack of understanding between
them, Pareja continued on his cultivation of the property.

On May 24, 1954, the tenant filed with the Court of In.
dustrial Relations (before the creation of the Court of Agrarian
Relations) Tenancy Case No. 5281-R against Florentino Joya for
the purpose of securing a reduction of the rental allegedly being
imposed upon him by the respondent. The landowner resisted
the complaint disclaiming that Pareja*had ever been his tenant.

Two days thereafter or on May 26, Florentino Joya leased
the land to Domingo Joya at an annual rent of 120 cavanes.
As the aforesaid lessce found Pareja already working on the
land, the former agreed to allow him (Pareja) to continue with
his cultivation on condition that they would equally share its
produce after deducting the rental for the land. In view of this
development, Pareja moved .for the dismissal of his complaint
against the landowner, then pending in the Court of Industrial
Relations, on the ground that the parties therein had already
reached an agreement on the matter in controversy.

One year later, or on April 10, 1956, Florentino Joya renewed
the lease in favor of Domingo Joya but included as co-lessee
one Juan Tahimic. The rent was reduced to 105 cavanes a year.
Pareja, with whom Domingo had worked during the previous
year, refused to surrender the land to Tahimic. Thereupon, Flo-
rentino filed with the Justice of the Peace Court of Tanza, Ca-
vite, a complaint for usurpation against Pareja who, consequent-
ly, was arrested and stayed in jail for a. week. When finally
released on bail, Pareja filed a countercharge with the Office
of the Provincial Fiscal, against Florentino Joya, Juan Tahimic,
and Domingo Joya, for alleged violation of* Republic Act 1199.
However, threatcned to be imprisoned again or fined in the usurp-
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ation case if he did not desist and surrender the land, he with-
drew his -complaint manifesting that he was surrendering the
property to its owner but “leaving to the Court of Industrial
Relations or Agrarian Court the determination of whatever right
he may have in the said land.” Thereafter, at the instance of
Florentino Joya, the criminal case for usurpation was also dis-
missed.

On January 31, 1956, Pareja filed in the Court of Agrarian
Relations a complaint against Florentino Joya and Juan Ta-
Kimic for alleged violation of Republic Act 1199 (Tenancy Case
No. CAR-6, Cavite), ing of his cject
ment from the land he was working on for 16 years and the
appointment by Florentino Joya of his co-defendant Juan Tahi-
mic as tenant in his (Pareja’s) stead; of the landowmer’s filing
a criminal action when he refused to vacate the property and
making it a contention for its dismissal his (Pareja’s) surrender
of the same. And contending that he unwillingly vacated the
land for fear of being again indieted in court, Pareja prayed
for his rei to the to him of
his share of the: crops for the agncultllral year 195556 which he
failed to receive; for damages and attorney‘s fees.

In their answer with and
Juan denied the existence of tenancy relationship betwee plain-
tiff and defendant Florentino; and claimed that the complaint
stated no cause of actlon and that the case htd alteady been
passed upon by -to
the dismissal by the Court of Industrial Relations and the Pro.
vincial Fiscal’s Office o! the previous complaints of Pareja ag-
ainst the same detendmu) Domingo Joya also filed an answer
in intervention praying for- the recognition of his and Tahimic’s
superior right to work on and cultivate the land.

After the hearing, the Court rendered judgment holding that
upon termination of the civil lease in favor of Maximina Bon-
dad, Pedro Paiueja, the lessee’s tenarit, automiatidally Hedame
the tenant of the landowner, pursuant to Section 26-4 of Act
4054; that said tenant, on the other hand, in agreeing to share
equally with Domingo Joya the produce of the land for the
agricultural year 1964-55 in effect waived hls right over an

ative not so much because of Act 4054 relied upon by the Agra-
rian Court, but pursuant to Section 9 of Republic Act 1199, as
amended by Section 3 of Republic Act 2263, which reads in
part:

“SEC. 9. Severance of Relations.—The tenancy relation.
ship is extinguished by the voluntary surrender or aban.
donment of the land by, or the death or incapacity of, the
tenamt:

x x x.
The expiration of the period of the contract as fixed by the
parties, or the sale, alienation or transfer of legal posses-
gion of the land does mot of itself extinguish the relation-
ship. In the latter ocase, the purchaser or transferee shall
assume the rights and obligations of the former landholder
in relation to the tenant. In case of death of the landhold-
er, his heir or heirs shall likewise assume his rights and ob-
ligations.” (Emphasis supplied.)

It is clear from the foregoing that tenancy relationship is
not extinguished by (1) the expiration of the contract (of te-
nancy); (2) sale; (3) ahemmon. or (4) transfer of legal pos-
session of the land.

In a contract of lease, the lessee, for the duration of the
contract, acquives legal possession and control of the property
subject of the agreement.! The return by the lessee of the pro-
perty to the lessor, upon expiration of the lease contract, natur-
ally involves again a transfer of possession from one lawful
holder to another. But it may be asked, is this transfer of pos-

ssession included in or hended by the d Section
9 of Republic Act 1199, as amended?
Prior to the of Republic Act 2263, ing Rep-

ublic Act 1199, our tenancy legislations, while providing for the
tenant’s right in cases of sale of alienation of the property, is
silent where there is only a transfer of legal possession of the land.
With the dh of the Agrif Tenancy Act (Rep. Act
1199) on June 19, 1959, the tenure of the tenant in the land he
is cultwstmg ‘was seem-ed even in cases of transfers of legal
however, claims that to hold that
the lesms tenant, with whom he had no dealing whatsoever,

undetermined 1/2 of the landholdi that the
of lease entered into between the landowmer and, Domingo Joya
and Juan Tahimic as lessez should not prejudice the right of
Pareja to work on the same land and, accordingly, was declared
valid only insofar as that portion given up by the latter in favor
of Domingo Joya was concerned. Consequently, Pedro Pareja
was ordered reinstated to 1/2 of the 1l-hectare landholding, while
Domingo Joya and Juan Tahimic were recognized as joint te-
nants ‘over the other half. As the rental for the lease of the
land was fixed at 53.75 cavanes per agricultural year after tak-
ing into consideration its nature and productivity, the court also
directed Florentino Joya to return to plaintiff Pareja and in-
tervenor Domingo Joya 21.25 cavanes of palay or their value,
which were overpaid to him (the landowner) for the agricul-
tural year 195455; and to Domingo Joya and Juan Tahimic 56
cavanes or their corresponding value which were overpaid to
him for the years 1956-56 and 1956.57. Thé court, however,
finding that plaintiff’s failure to continue on the cultivation
of the land and its return to the owner could not be imputed to
the latter, exonerated Florentino Joya from the charge of vio-
lation of Republic Act 1199. Not satisfied with this deeision,
therem defendants and intervenor filed this petition for review.
dly, the di the land for the
lessee for 16 years ‘or for the entire duration of the lease agree-
ment. There is no controversy either that tenancy relationship
existed between Maximina Bondad, the lessee, and Pareja, the te-
nant. The question now interposed in this petition is whether
the tenant of a lessee retains the right to work on the land
despite the termination of the lease, or said in other words,
whether his being a tenant of the lessee makes him, upon the
expiration of the contract, a tenant of the lessor.
The question thus presented must be answered in the affirm-

t-tenant

“ . LAWYERS

becomes his tenant upon the return of the pro
perty to him would constitute a restraint on his right to enter
into contract and deprive him of his liberty (to contract) and
property without due process of law.,

‘The same contention was raised during-the deliberations of
the then Semate Bill No. 119, but Congress, decided to implement
its policy and objecti in adopti the A Tenancy
Law and passed the bill in its present form. The following is
quoted from the Congressional Record:

“SENATOR PRIMICIAS. On the severance of relation-
ships of tenant and landowner, it seems that there is an
intention on the part of Your Honor to amend Section 9 of
the Act so as to include the transfer of legal possession of
land in one or two cases which do not extinguish the rela-
tionship. x x x.

“SENATOR PELABZ. I would say that this afternoon,
in the Committee on Revision of Laws, we were considering
amendments to the effect that the present tenants must have
the priority right, and. I think we should give priority to
those .tenants who are there and that any tiznsfer of lands
should not affect them the least.

x x x
“SENATOR PRIMICIAS. x x x. Does Your Honor think
that the landowner is not- entitled to transfer the lease to
another person even if the price is better?
“SENATOR PELAEZ. Under the presant law, he can-
not do it.
“SENATOR PRIMICIAS. Would that not constitute a
deprivation of property without due process of law?
! Tolentino v. Gonzales Sy Chiam, 50 Phil. 558.
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“SENATOR PELAEZ. It is i of ‘with-

_out due process of law. It is in the present law. But we
~'have to remember here social values and human values ag-
ainst mateérial values. Precisely, the agricultural tenancy act
remedied an existing evil because before the agricultural te-
mancy act provided for security of these poor tenants, they
were pushed out of the land by the landlords. x x x.” (Se-
nate Congressional Record, Vol. I, No. b4, April 21, 1958,

p. 905-906.)

It is our considered judgment, since the return by the lessec
of the leased property to the lemr upon the expiration of the
-contract: involves -also a- r.-of legal i and taking
into account the manifest intent of the lawmaking body in amend-
ing the law, i.., to provide the tenant with security of tenure
in all cases of transfer of legal possession, that the instant case
falls, within and is governed by the provisions of Section 9 of
Republic Act 1199, as amended by Republic Act No. 22632 The
termination of the lease, therefore, did not divest the tenant of
the right to remain and continue on his cultivation of the land.
Furthermore, should any doubt exist as to the applicability of
the aforementioned provision of law to the case at bar, such
doubt must be resolved in favor of the tenanmt.?

Petitioner landowner likewise assails the legality of the judg:
ment of the court a quo prescribing the rental that must be
paid by the tenants, it being claimed that such question was
never raised in the pleadings filed in said court. This is not
exactly the case, because it must be remembercd thnt the nmn
reason for the refusal of the land to let
in the cultivation of the landholding- in 1854 was precisely the
* question of the rental to be paid, the tenant claiming that the
120 cavanes being asked by the landowner was excessive. This,
therefore, is a matter of dispute between the parties and the
action taken by the Agrarian Court is sanctioned by Section 11
of Republic Act No. 1267 which provides:

SEC. 11. Character of Order or Decision. — In issuing
an order or decision, the Court shall not be restricted to the
specific relicf claimed or demands made by the parties to
the dispute, but may include in the order or decision any
matter or determination which may be deemed necessary and
expedient for the purpose of settling the dispute or of pre-
ammng further disputes, prov‘lded that said matter for de-

«gervation of his right to secure from the proper court a

s fear — after his incarceration was ordered by the
Court the determination of whatever right I may have in
said land.

“IN WITNESS WHEREOF,.I hereby sign this document,
in the Muniicpal building of Tanza, Cavite, this 16th day of
July, 1956.

(Sgd.). PEDRO PAREJA”

‘'This ‘statement notwithstanding, the lower court found that
Justice of the Peace — was such that his freedom of choice was

d, or at least ed. Under such circumstances, he was

not acting voluntarily.”

This conclusion is fully supported by the record of the case.
’l‘he exphnahon of the hnam; is sufficiently borne out by the

di ion of the At the
time he made the mmmt both in the office of the Provincial

Fiscal and the Justice of the Peace of Tanza (who orderéd his

arrest), Joya was in attendance.

The criminal acion filed by Florentino against him was then
pending in the justice of the peace court. The fact that imme-
diately after the of the affidavit the d moved
for the issal of the af joned criminal case corrobo-
rates Pareja’s testimony that he had to do as he did out lof
fear of further harrassment.

Significantly too, it’ may be observed from a reading of
the document that the affiant did not turn over the property
to the owner lly. On the he made a re-
Jjudicial
declaration of whatever interest he may have in the land. ‘This
indeed ¢ di the " of the tenant's
act in giving up the land.

With respect to the charge that a portion of the land was
utilized by the tenant as a “tilapia” fish pond, we agree with
the lower court that there is no evidence that it resulted in ma.
terial injury to the land (Sec. 51, Rep. Act 1199). The un-
contradicted testimony is that the fishpond was made on require-
ment of the Bureau of Agricultural Extension that every farmer
in that vicinity should have a small fishpond, and that this
particular .fishpond was on the portion (“balot”) not used for
planting rice (pp. 81-82, Record.)

WHEREFORE, finding no reason to review the decision ap-
pealed from, the same is hereby affirmed, with costs against

has been blisk by dur-
ing the hearing.

Contrary to petitioners’ contention that no proof was adduced
during the trial to support the lower court’s finding that the
landholding has an average annual yield of 215 cavanes, we
have the testimony of Florentino Joya himself that “the land
normally produces more than 300 cavanes per year” (pp. 207
and 226, Records). There is also the statement of Pareja that
in 1964-55, he harvested 133 cavanes, in spite of poor crop. (p.
45, Record.) Hence, we find no rcason to disturb the finding
of fact of the lower court.

Petitioners also allege that the tenant volnnt.nﬁly surrendered
the prop: to the de exec-
uted by Pareja on July 16, 1955 and subwnbed before the Jus
tice of the Peace of Tanza, Cavite, the translation of which reads:

“I, PEDRO PAREJA, of legal age, and residing in the
municipality of Tanu, Cav:te under oath, state the follow-
ing:

“That in accordance with what I have declared before
the Provincial Fiscal of Cavite during the investigation (Ju-
ly 6, 1966), I will not interfere with or continue the culti-
vation' in the land of Mr. Florentino Joya in Balite, Tanza,
Cavite, Lot No. 1171, and which I am voluntarily returning
to him, nevertheless I am leaving to the C.LR. or Agrarian

2 See Seetlon 22. Republic Act 2268, which provides:

. “SEC. 22. The pmlsions of this Act shall be appli-
cable fn ‘all cases pendmg in any Court at the time of

. the approval of this Act.”

3 Section 56, Republic Act 1199, as amended.
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F ino Joya.
SO ORDERED.

. .

Paras, G. J., Bengzon, Padilla, Montemayor, Bautista Ange.
{v, Labrador, Endencia, Barrera and Gutiérrez David JJ., con-
curred.

Concepcion, J., on leave, took no part.

VI
Juan Palacios, Petiti Appell v8. Maria Catimb Pa-
ducios, Oppositor-Appellee, G. R. No L-12207, December 24, 1959, -
Bautista Angelo J.

1. CIVIL LAW; WILLS; PROBATE OF WILL DURING LIFE.
TIME OF TESTATOR;. CASE AT BAR. — Petitioner-appel-
lant executed his last will and testament on June 25, 1946, and
on May 28, 1956 filed a petition for its approval before the
Court of First Instance. In said will, he instituted as his
sole heirs hig natural children Antonio C. Palacios and Andrea
C. Palacios. On June 21, 1956, oppositor.appellee filed an
opposition to the probate of the will, cllim.lng that she is the

d natural of i but that she was
ignored in said will, thus impairing her legitime. On July 6,
1966, the Court issued an order admitting the will to probate.
‘However, the Court set a date for the hearing of the opposi-
tion relative to the intrinsic validity of the will.
After  hearing, the Court issued another order declaring
oppositor to be the natural child of petitioner and annulled the
will Insofar as it impairs her legitime. Hence this appeal of
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petitioner. Held: The trial court erred in entertaining the
opposition and in annulling the portion of the will which al-
legedly impairs the leg'mme of the oppositor on the ground
that she is an ledged natural 4 of the testator.
This is an extraneous matter which should be threshed out in
a separate action.

2. ID; ID; ID; ID. — In the case at bar, such opposition cannot
be entertained in this proceeding because its only purpose is
to determine if the will has been executed in accordance with
law, much less if the purpose of the opposition is to show that
the oppositor is an acknowledged natural child who allegedly
has been ignored in the will for such issue canmot be raised
here but in a separate action. This is so when the testator,
as in the case at bar, is still alive and has merely filed a
petition for the allowance of his will leaving the effects there-
of after his death.

3. ID; ID; WILL PROBATE DURING LIFETIME OF TES-
TATOR REVOCABLE. — After a will has been probated du-
ring the lifetime of & testator, it does not necessarily mean
that he cannot alter or revoke the same before his death.
Should he make a new will, it would also be allowable on his
petition, and if he should die before he has had chance to
present such petition, the ordinary probate proceedings after
the testator’s death would be in order (Report of the Code
Commission, pp. 53-54). The reason is that the rights to the
succession are transmitted from the moment of the death-of
the decedent.

Augusto Francisco & ViCente Reycs Villavicencio, for petitio-
ner-appellant.

Enrique A. Amador & Laurma C. Alano, for aqppositor-appel-
lee.

DECISION

Juan Palacios executed his last will and testament on June
25, 1946 and availing himself of the provisions of the new Civil
Code, he filed on May 28, 1956 before the Court of First Instance
of Batangas a petition for its approval. In said will, he insti-
tuted as his sole heirs his natural children Antonio C. Palacios
and Andrea C. Palacios.

On June 21, 1956, Maria Catimbang filed an opposition, to the
probate of the will alleging that she is the acknowledged natural
daughter of petitioner but that she was completely ignored in

. said will thus impairing her legmme
After the of peti ’s evid relative to the
i and f s e o tot i vere
dity of a will, the court on July 6, 1956 issued an order admitting
the will to probate. The court, however, set a date for the hearing
of the opposition relative to the intrinsic validity of the will and,
after proper hearing concerning thig incident, the court issued
another order declaring.oppositor to be the natural child of peti-
tioner and annulling the will insofar as it impairs her legitime,
with costs against petitioner.

From this last order, petitioner gave notice of his intention
to appeal directly to the Supreme Court, and accordingly, the
record was elevated to this Court.

It should be noted that petitioner instituted the present pro-
ceeding in order to secure the probate of his will availing himself
of the provisions of Article 638, paragraph 2, of the new Civil
Code, which permit a testator to petition the proper court during
his lifetime for the allowance of his will, but to such petition one
Maria C: filed an alleging that she is the

k natural of petiti but that she was com-
pletely ignored in the will thus impairing her legitime. In other
words, Maria Catimbang does not object to the probate of the will
insofar as its due execution is eolleerned or on the ground that it
has not lied with the fo i d by law; rather
she objects to its intrinsic validity or to the legality of the pro.
visions of the will. ,

We hold that such opposition cannot be entertained in this
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proceeding because its only purpose is merely to deteﬂmne if the
will has been with the of
the law, much less if the purpon of the opposition is to show that
the oppositor is an acknowledged natural child who allegedly has
been ignored in the will for such issue cannot be raised here but
in a separate action. This is especially so when the testator, as
in the present case, is still alive and has merely filed a petition
for the allowance of his will leaving the effects thereof after his
death.

This is in line with our ruling 'in Montafiano v. Suesa, 14
Phil., 676, wherein we said: “The authentication of the will decides
no other question than such as tcuch upon the capacity of the
testator and the i with those or
which the law prescribes for the validity of a will. It does mot
determine mor even by implication prejudge the validity or effi-
ciency of the provxslons, that may be nnpugned as being vicious
or null, its The question relating
to these points remain entirely unaffected, and may be raised
even after the will has been authenticated.”

On the other hand, “after a will has been probated during the
lifetime of a testator it does not necessarily mean that he cannot
alter or revoke the same before his death. Should he make a
new will, it would also he allowable on his petition, and if he
should die before he had a chance to present such petition, the
ordinary probate proceedings after the testator’s death would be
m order” (Report of the Code Commission, pp. 5854). The rea-
son for this comment is that the rights to the succession are trans-
mitted from the moment of the death of the decedent (Article 777,
new Civil Code).

It is clear that the trial court erred in entertaining the oppo-
sition and in annulling the portion of the will which allegedly
impairs the legitime of the oppontor on the ground that, as it
has found, she is an ack d natural of the test-
ator. This is an extraneous matter which should be threshed out
in a separate action.

‘Wherefore, the order appealed from is set aside, without pro-
nouncement as to cost.

Paras, C.J., Bengzon, Padilla, Labrador, C
Parrera and Gutierrez Dawid, JJ., concurred.

Vll

llant.

People of the F P 8.
Borja, et al., Defendants-Appellees, G.R No. L-14327, January 30,
1960, Barrera, J.

1. CRIMINAL PROCEDURE; STATE WITNESS; SECTION 9
RULE 116 OF RULES OF COURT CONSTRUED. — Under
Section 9, Rule 115 of the Rules of Court, it is well settled
that the discharge or exclusion of a co-accused from the infor-
mation, in order that he may be utilized as a prosecution
witness, is a matter of sound discretion with the trial court,
to be exercised by it upon the conditions therein set forth.
It should be availed of only when there is absolute necessity
for the testimony of the accused whose discharge is requested,
as when "his testimony would simply corroborate or otherwise

hen the evid of the

2. CRIMINAL LAW; MOTIVE - Proof of a motive is not
indi or to blish the commis-

sion of a crime.

Acting Solicitor General Guillormo E. Torres and Solicitor
Pacifico P. de Castro, for the plaintiff-appellant.

Alaba Custodio, Jamero and Navarro & Nawarro,-for the de.
fendants-appellees.

DECISION
Bernardo Borja, Floro Tandang, Joaquin Odog, Pedro Bagso,
Pedring Tagunon, alias Emper, and Teofilo Bag.ao, were charged
in the Court of First Instance of Surigao .(in Crim. Case No.
2226), with the ecrime of ‘murder, for having allegedly killed
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Manuel Ibanez on January 13, 1943, in the municipality of Mainit,
province of Surigao, with evident premeditation and treachery,
and with abuse of superior strength and weapons.

On April 8, 1957, the accused, claiming that the execution of
the deceased for which they are charged, was done in furtherance

pearing that the Rules of Court ‘doés not state as one of the
grounds - for excluding one accused to prove personsl motive.
that matter which is claimed to be necessary when the case
comes before the Amensty Commission for decision, and be-
fore that time comes, tlm Court cannot take into account the

of the guerilla movement, filed a petition for guerilla
pursuant to Guerrilla Amnesty Proclamation No. 8 of the Pres
ident.

On May 2, 1957, while petition was pending, the Provincial
Fiscal moved to exclude from the information the accused Floro
Tandang and Joaquin Odog to be utilized as state witnesses.

The other accused opposed the motion of the Provincial Fis.
cal, and on June 29, 1957, the court issued an order of the fol-
lowing tenor:

. “ORDER

“The Fiscal in his motion dated May 3, 1957 (should be
May 2, 1967), which was considered submitted that in view
of the fact that there was no date set for the same, 'asked
for the discharge of the two accused, namely Floro Tandang
and Joaqum Odog, alleging the fact that there is absolute

for the of the ‘whose
is requested; that there is no other direct evidence available
for the proper prosecution of the offense committed except
the i of said defend: that the of said
defend can be ). d in its ial
points; that said accused do not appear to be the most guilty;
and that said accused have not at any time been convicted
of any offense involving moral turpitude. The rest of the ac-

lusion of a to blish motive, because this

Court believes that said Amnesty Commission is clothed with

all the powers to dispose (of) the principal question, as well

as the question of motivé involved in the case.

“WHEREFORE, the said motion is hereby denied.”

“SO ORDERED.”

From the foregoing orders, the prosecution appealed to the
Courts of Appeals, but said court, in its resolution of July 14,
1958, certified the case to us, as it involving only questions of law.

The prosecution in this instance, claims that the lower court
erred in denying its motion to exclude from the information the
accused Floro Andang and Joaquin Odog, to be utilized as wit-
nesses for the Government.

We do not agree with the prosecution. Section 9, Rule 115
of the Rules of Court provides:

“SEC. 9. Discharge of one of several defendants to be
witness for -the prosecution. — -When two or more person are
charged with the commission of a certain offense, the ocom-
petent court, at any time before they hpve entered upon
their defense, may direct any of them to be discharged with
the latter’s consent that he may be a witness for the govern-
ment when in the judgment of the court:

“(a) Theu is -bsoluu necessity for the testimony of
the whose is

cused opposed this motion alleging that there is no absolut
necessity for the release of the said defendants and that it
is not true that there is no other direct evidence of the prose-
cution except the testimonies of the said defendants because in
the written of two
record, namely: Leonardo Ybafiez and Eduardo Baloran, show
that they were eyewitnesses to the killing and that said wijt-
nesses stated that they heard one of the accused, Bernardo
Borja, order his co-accused to kill the deceased, and conspi-
racy can be inferred from the acts of the accused prior, du-
ring and after the offense was committed and that fact can
be substantially corroborated by the fact that could be in-
ferred from the testimonies of the other witnesses. The Fis-
cal and Private Prosecutor insisted that they have no direct
proof to establish the motive of the commission of the act
and such proof is essential in the consideration of this case
before the Amnesty Commission.

“The Court after conalderatlon of the matter behem and
concludes that the two for the

in the-

© “(b) There is mno other direct avidence nvailable for

the proper prosecution of the offense committed, except the
testimony of said defendant;

“(c) The testimony of said defendant can be substan.
tially corroborated in its material points;

“(d) Said defendant does not appear to be the most
guilty;

“(e) Said defendant has not at any time been convicted

of any offense lving moral i " (Emphasis sup-

plied.)

Under the above-quoted provision of the Rules of Court, it is
well-settled that the di or of a ed from

the information, in order that he may be utilized as a prosecution
witness, is a matter of sound discretion with the trial court (U.S.
v. Abanzado, 37 Phil. 668; People v. Ibafiez, G. R. No. L-5242,
prom. April 20, 1953,) (') to be exercised by it upon the conditions
therein set forth. The expedient should be availed of, only when
there is absolute mecessity for the testimony of the accused whose
disch is as when he alone has knowledge of the

of these accused, namely: that there is absolute ity and
that there are no other direct evidence available to prove the
offense, do mot exist and, besides, in this Court proofs to
established motive is not necessary if the act committed is
clear. Under these circumstances, there exists no justification
to grant the motion to exclude the two accused and that point
concerning the proof of motive which is claimed is essentially
in favor of the accused can be brought lgam when this case
shall be submitted to said A for cons-
ideration,

"WHEREFORE, the motion to exclude the accused Floro
Tandang and Joaquin Odog, is hereby denied. Having now
resolved this point which the Amnesty Commission believed
should be disposed of by this Court before said Commission
could take jurisdiction over the case, the record of the case

crime, and not when his testimony would simply corroborate or
otherwise strengthen the evidence in the hands of the prosecu
tion. (2 Moran, Comments on the Rules of Court [1957 Ed.]
827.)
In the ‘case of People v. Ibafiez, supra, it was held that —
“The court’s is the exclusive responsibility to see that the
conditions prescribed by the rule exist. The rule is completely
silent as to any hority of the in the

may be in the office pf the
prosecuting attorney to propose. Section 2 of Act No.
2709 from which the preceding rule was taken, was enacted

dly to curtail of justice, before too common,
through the abuse of the power to ask for the discharge of one
or more ds d: ‘Absolute of the of the

‘whose ’ among other things,

may now be transmitted and forwarded to the C
for its hearing on the merits and final determination of the

ase.
“SO ORDERED.”
The Provincial Fiscal filed a motion for reconsideration, which
was denied by the court as follows:
“ORDER
“The motion for reconsideration is hereby denied, it ap-

February 29, 1960

must now be shown if the disclm'ge is to be allowed, and, as
above stated, it is the court upon whlch the power to deter-
mine the necessity is lodged.”

The trial court, in the instant case, properly denied the pro-

(') See also U.S. v. De Guzman, 80 Plnl 416; U.S. v. Bonate,
40 Phil. 968; People v. Bautista, 49 Phil. 889; und People v. Pal-
coto, et al; G R. No. L-8458, Jan\nry 80 1956.
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secution’s motion to exclude from the information the accused.Tan-
dang and Odog, after being convinced that there was no absolute
ity for their i it ing that the killing of the

tain acts must be done, or certain proceedings taken, which
are intended to prevent needless delays and promote the speedy
discharge of judicial bnsmeu, can hardly be the subject of

deceased Manuel Ibafiez could be by other ilabl

or between a court ;nd coumel. Strict,

direct evidence, namely, the of
Leonardo Ybafiez and Eduardo Baloran, who were eyewitnesses to
the said kiling, as shown by their written statements on record.
As to the prosecution’s claim that the exclusion of the ac-
cused Tandang and Odog from the imformation is necessary to
prove the personal motive or reason of their co-accused in the
Irming of alid decused it may be stated that proof of motive is
bsol ble or to blish the com-
mhslon of a crime. (3 Moran, Comments on the Rules of Court
(1952 ‘Ed.] 630-631; U.S. v. Ricafort, 1 178; U.S. v. Balmori, et
al,, 18 Phil 578; ‘U S. v. Valdez, et al, 30 Phil. 293.) It is true
that motive is essential in cases falling under the Amnesty Procla-
mation, but as stated by the trial court, the exclusion
of said accused for the purpose of establishing personal
motive of their co-accused is a matter Wwhich may be properly

not ial, is

Antonio Rodriguez & Celso Zoleta, Jr. for plaintiff-appellee.
Teofilo A. Leonin, for defendants-appellants.

DECISION

This is an appeal taken by defendants from the order of the
Court of First Instance of Isabela, dismissing the appeal they
brought 'to said court from the judgment of the Justice of the
Peace Court of Roxas, Isabela, in Civil Case No. 224 (Forcible
Entry), on the ground that they failed to perfect the same within
the reglementary period provided in Section 2, Rule 40 of the
Rules of Court.

It appears that on March 9, 1957, the justice of the peace
eourt, after hearing, rendered a decision in said case No. 224

hken up when the case is itted to the A

the to restore to the plaintiff the possession
of the d Lot No. 3005, to vacate its premises, and to

to the p of Pre

No. 8,(') dated September 7, 1946 (Guerilla Amnesty Procla-
mation) and Administrative Order No. 11(?) of Ootobsr 2, 1946
which authorizes the Guerilla A C
the facts and circumstances surrounding each cue and . if
necessary or requested by either or both of the interested parties,
_conduct wi both for the complainants
‘and the accused.” '

‘WHEREFORE, finding. no reversible error in the order ap-
pealed from, the same is hereby affirmed, without
as to costs.

SO ORDERED.

Paras. C.J. Bengzon, Padilla, Bautista Angelo, Labrador, Con
cepcion, J.B.L. Reyes, Barrera and Gutierrez David, JJ., concurred.

VII
Adriano Valdez, Plamttff«Awalle: 8. Radngo Ooumun, Ig'na-
cio Mendoz, Procopio St et al., Def G.

R. No. 1-18536, January 29, 1960, Barrera, J.

1. APPEAL;. PERFECTION OF APPEAL FROM INFERIOR
COURTS; SECTION 2 RULE 40 RULES OF COURT CONS-
TRUED. — Under the provision of Section 2 Rule 40 of the
Rules of Court, in order to perfect an appeal from the jude-
ment of the Justice of the Peace or Municipal Court, an ap-
pellant must within 16 days from notice of the judgment, (1)
file with the justice of the peace or municipal judge a notice
of appeal, (2) deliver a certificate of the municipal treas-
surer of of the Clerk of Court of First Instance in chartered
cities, showing that he has deposited the appellate court docket
fee, and (3) give a bond.

2. ID.; ID.; EFFECT OF FAILURE TO' PERFECT APPEAL
WITHIN PRESCRIBED PERIOD. — The rule is well settled
that the failure to perfect an appeal from a judgment of a
justice of the pedce court within the period allowed by law
bars the appeal and that if a party does not perfect his ap-
peal within the time prescribed by Iaw, the appellate court
cannot acquire j and, with
said ' requirement is jurisdictional.

8. ID.; PROVISIONS OF RULES OF COURT WHICH CAN-
' NOT BE THE SUBJECT OF AGREEMENTS BETWEEN
COURT AND COUNSEL. — The provisions of the Rules of
Court, especially those prescribing the period ,within which cer-

(') 42 0.G. 2072

() 42 O.G. 2360; see also Adm. Order No. 17 dated Nov.
16, 1946 (42 0.G.2726), and Adm. Order No. 41, dated July 6,
1954 (50 O.G. 2928).
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pay the costs. Notice of said decision was sent to the counsel of
the parties on April 30, 1957, defendants receiving their copy on
May 24, 1967. On May 29, 1957, defendants filed with said court
a notice of appéal bond of P25.00 without, however, paying the
appellate court docket fee of P16.00, as required under - Section 2,
Rule 40, of the Rules of Court. Acting upon said notice of appeal,
the court, on the same date, issued an order forwarding the re-
cords ‘of the case to the €ourt of First Instance of Isabela but
stating therein “without however the docket fee for appeal”. The
Clerk of Court of First Instance received the records on July 26,
1957, at 8:40 P.M. Defend: paid the court docket
fee of P16.00 only on the following day, July 26, 1957.

Receiving plaintiff’s motion filed on July 29, 1957, to dismiss
the appeal on the ground that it was not perfected within the reg-
lementary period (16 days from notice of the judgment) provided
in the Rules of Court, the defendants’ opposition thereto, the Court
of First Instance on August 28, 19567, issued an order dismissing
the appeal, shﬁng in part, as follows

“The Appellate court docket fee ‘may be depoﬂted either
with the municipal treasurer or with the Clerk of Court of
First Instance and a certificate of such- deposit shall be at-
tached to the record by the justice of the peace. It should be
deposited in full within the period of 15 days and this provi-
sion of the Rules of Court is mandatory and not directory.
Therefore, if only % of the . amount of the appellate court
docket fee is deposited and the other half is rendered after
the expiration of such period, no appeal is being perfected.
(sic) (Lazaro v. Endencia, 67 Phil. 552).

“In the \case at bar, the defendants-appellants did not
deposit the appellate court docket fee of P16.00 with the Jus-
tice of the Peace Court .of Roxas. "And as the official receipt
No. C-7156000, will show, the appellate court docket fee of
P16.00 was only paid by Atty. Dominddor P. Nuesa on July
26, 1957 or 61 days after the notice of appeal was filed. It
is thus clear that the appeal has not been perfected in accord-
ance With the provision of Section 2, Rule 40, of the Rules
of Court.

“The contention of appellants’ counsel to the effect that
that there was a substantial compliances with the law is that
the docket fee was paid in the Office of the Clerk of Court
on July 26, 1967 is without merit because the Rules of Court
provides in no uncertain terms that. a 'certificate of payment
of the appellate court docket fee must be filed with the justice
of the peace court of origin in order tl'ug: the appeal is deemed
perfected as to warrant the justice of the peace court to
remand the case to the Court of First Instance.

.
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“For all the forgoing considerations, the Court believes
and go holds that the appeal has not been perfected in accord-
ance with law and, therefore, this court has not acquired ju.
risdiction to try the case on the merits.

“WHEREFORE, the appeal should be, as it is hereby
dismisged.”

Defendants’ motion for reconsideration of said order on the
ground of its illegality having been denied,

They can not, therefore, be invoked as precedents in the determi-
nation of this case. (Miranda v. Guanzon, supm.)

Defendants, furthermore, argue that there was substantial com-
pliance with the aforequoted provision of Section 2, Rule 40, of the
Rules of Court, inasmuch as their failure to pay the appellate
court * dotket fee within the period therein provided, was
the result of their agreement with the Justice of the Peace that it
shall be paid to the Clerk of the Court of First Instance, who

this present appeal.
Section 2, Rule 40, of the Rules of Court, provides:

“SEC. 2. Appeal, how perfected An appeal shall
be perfected within fifteen days after notification to the par-
ty of the judgment complained of, (a) by filing with the
justice of the peace or municipal judge a notice of appeal;
(b) by i a ifi of the icipal
showing that the llant, has ited the llate court
docket fee, or in ‘¢hartered cities, a certificate of the clerk
of such court showing a receipt of said fee; and (¢) by giv-
ing ‘a bond.”

Under this provision of Rules of Court, in order to perfect
an appeal from the judgment of the justice of the Peace or
Municipal Court, an appellant must, within 15 days from notice of
the judgment, (1) file with the justice of the peace or mumclpal
judge a notice of appeal, (2) deliver a certificate of the municipal
treasurer or of the cletk of the Court of First Instance in char-
tered cities, showing that he has deposited the appellate court
docket fee, and (3) give a bond.

In the case under while defend did file
with the Justice of the Peace of Roxas, Isabela, their notice of
appeal and gave an appeal bond of P26.00 on May 29, 19567, they
failed to pay the appellate court docket fee of P16.00. It was omly
on July 26, 1957, that is 61 days after filing their notice of ap-
peal, evidently, beyond the reglementary period of 15 days from
notice of judgment as provided under the aforequoted section
of the Rules of Court, that they effected the payment of the same.
Their appeal, therefore, was never perfected in the Court of First
Instance of Isabela, and the trial judge correctly and properly di-
missed said appeal, as it acquired no jurisdiction thereon.

Well-settled is the rule that the failure to perfect an appeal
from a judgment of a justice of the peace court within the period
allowed by law, bars the appeal (Gajiton v. Maria, 54 Phil. 488;
Policarpio v. Borja, 16 Phil. 31; Lazaro v. Endencia, supra; Ber-
mudez v, Baltazar, G. R. No. L-10268, prom. April 80, 1957), and
that if a party does not perfect his appeal within the time pres-
cribed by law, the :pye]lnte court cannot acquire jurisdiction, and
for that reason, the compliance with said requirement is juris-
dicti)nml (Lelda v. Legaspi, 39 Phil. 83; Lim v. Singian, 37 Phil.
817.) ()

Defendant claim that plaintiff waived his right to question
the timeliness of their appeal, inasmuch as he filed his motion to
dismiss when the case has already been remanded to the Court of
First Instance, citing in support of his submission the cases among"
others, of Slade-Perkins v. Perkins (57 Phil. 223) and Luengo
v. Herrero (17 Phil. 29) In answer, it may be stated that said
cases are not applicable to the cases at bar, for the reason that
the objections which were deemed waived therein, refer to ques-
tions which do not affect the jurisdiction of the court.

(') See also Roman Catholi¢ Bisho) 0, 3
tor of Lands, 34 Phi? 623; Cordoba et ulpv“ATab‘p‘:ieg. ;:OP‘I:HD;?;:
Bermudez v. Director of Lunds, 36 Phil. 774, Miranda v. Guanzon
et al, GR. No. L-4992, prom. Oct. 27, 1952; Rodrigo et al, G.R*
No. L-4992, prom. Oct. 27. 1952; Rodrigo v. Seridon, et al, G.R*
No.L-7896, Res. of July 29, 1954.
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will the proper amount to'be paid.

The is The of the Rules of
Court, especially those prescribing the penod within which certain
acts must be done, or certain proceedings taken, which are in-
tended to prevent needless delays and promote the speedy dis-
charge of judicial business. (?)can hardly be the subject of ag-
reements or stipulations between a coun and eoumel.(‘-') In fine,
strict, not is (Y]

WHEREFFORE, finding no error in the order appealed from,
the same is hereby affirmed, vnth cost against the ddendnnu«
appellants.

SO ORDERED.

Paras, C.J., Bmgzon: Padilla, Montemayor, Labrador, Concep-
cion, J.B.L. Reyes, Endencia and Gutierrez David, JJ., conmcurred.

SUPREME COURT RESOLUTION

Quoted h der, for your i
Court dated February 10, 1960:

“The petition of Antonio Ma. Cui for reinstatement
as member of the Bar shows that he rwgned!y acquiesced
in the decree of disb from
litigations in which he had engaged as counsel, and up
to this time has refrained form engaging in his legal pro-
fession. His petition is supported by a favorable certifica-
tion from judges of the Cebu Court of First Instance and
testimonials of honesty and right conduct from religious
dignitaries and civic associations of Cebu.

is a of this

Consldering that in view of circumstances nbtending
his disbarment, this period of enforced retirement from
active practice prot enough i for
his pro!mlonnl misconduct;

The Court awared of the high regard in which he
was held by the Bar of Cebu when he w.u pruticing Inw
in that City, as disclosed by the
the record, and relying upon his solemn promise to be-
have properly in the future,

GRANTED THE PETITION and ordered the Clerk
of Court to list his name anew in the roll of attorneys.”
—000————

TUT-TUT, YOUR HONOR!

A sultry blnode was seated in the witness chair. Her dress
showed more of her than otherwise. As she crossed one leg and
then the other, the dress crept up, The judge was just about to
tell her to step down when her lawyer spoke. “Your honor, I've
Jjust thought of something.”

The judge gave him a look, then glanced at the girl, and re-
torted, “I don’t believe there’s one man in his courtroom who
hasn't.” — R. E. Martin, Future

(%) Shioji v. Harvey, 43 Phil. 333.
(*) In Policarpio v. Borja, et al, supra, the fact that the
plaintiff was told by the Justice of the Peace to return another

.day, did not justify his failure to perfect his: appeal within the re-

glementary period.
() Alvero v. De la Rosa, 76 Phil. 428.
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COURT OF APPEALS DECISION

Bagumbayan Productions, Inec., Petitioner, vs. Balatbat Pro-
ductions, Inc. and Hon. Gregorio S. Narvasa, Judge, Manila Court
of First Ingtance, Respondents, CA-G. R. No. 256435-R, February
2, 1960, Cabahug, J.

CIVIL PROCEDURE; TRIAL BY COMMISSIONER; SEC-
TION 1 RULE 34 OF RULES OF COURT CONSTRUED. — Un-
der the provision of Section 1, Rule 34 of the Rules of Court
“By written consent of both parties, filed with the clerk, the court
may order any or all of the issues in a case to be referred to
a commissioner to be agreed upon by the parties or to be appointed
by the court.”” In the case at bar, although there was no written
consent signed by the parties filed with the clerk of court in Civil
Case No. 85113 but the parties therein having manifested to res-

' pondent judge in open court their agreement to the continuation
of the proceedings before the clerk of court and the same agree-
ment having been incorporated in the order of August .10, 1959,
the provision of Section 1, Rule 34 of the Rules of Court has
been substantially complied with.

Vicente J. Francisco, for respondents.
Luis Manalang, for petitioner,

'DECISION
In an original petition filed with this court prays

“By agreement of the parties, the continuation of the
proceedings in this case may be had before the Clerk of Court
who is hereby authorized -to l'm"e the evidence the parties
may present.”

It appears that immediately after the issuance of this order,
the parties in the above numbered civil case appeared before Clerk
of Court Macario M. Ofilada who, at 9:05 a.m. of the same day,
opened the hearing with plnintlff’s witness Jose Maria Hemnndez

on , this ero:
had to be d because ding to the 's counsel,
he “would like to avail myself of the proviso of the order of
the Honorable Court that in case we did not get along all right,
because of so many legal questions that are being raised, we can
have the case returned to the Honorable Judge.” And in a motion
bearing the same date of August 10, 1959 but filed on the lstI\
the plaintiff asked that the hearing of the case be conducted on”
September 2, 1959 before the respondent judge and not before the
commissioner. Upon the denial of this last motion on August 18,
1969, the plaintiff filed an urgent motion for reconsideration
praying that this last order of denial be reconsidered and another
be entered ordering the continuance of the hearing before the court
and not before the commissioner. Acting on this metion for re-

fon and the ition thereto, d judge issued

on

that a) the order of the court referring emuexumnation of pe-
. b 4

tioner’s and the of
before the commissioner and all other proceedings by nature m-
cluded therein as well as the few questi already

by the respondent’s counsel before the commissioner, clerk Macario
M. Ofilada, be declared null and void; b) ordering the respondent
honorable judge to sét the hearing before the court and prohibltmg
him to refer to a i the and i

tion of evidence of respondent; ¢) that the respondent, except the
respondent honorable judge, be ordered to pay actual damage in
the amount of P2,000 for attorney’s fees and other incidental ex
penses of the litigation and moral damages in the amount of
P10,000, plus costs.”

18, 1959 the order hereinbelow quoted:

“After careful consideration of plaintiff’s urgent motion
for reconsideration of Order of August 18, 1958, denying said
plaintiff’s motion to continue hearing of this case before the
Judge himself instead of this case before the Clerk of Court, as
per Order of August 10, 1959, and of defendant’s opposition
thereto, the court hereby denies the said motion for reconside-
ration, and maintains its Order of August 10, 1959.” (an
nex B)

Hence the filing of the instant petition. The petitioner cont-
ends that there being no written consent of both parties as re-
quired by section 1, rule 34 of the Rules of Court, the respondent
judge committed a grave abuse of discretion in ordering that the

The record discloses that herein petitioner was the cross ion of its and the of the respon-
in Civil Case No. 85113 of ﬂie‘ 000:‘} °‘f F:’m Instance of Manila, gen¢ eomratwns evidence in Civil Case No. 35113 be made before
while herein P Inc. was the de- a N and in Jecting or ing to do his duty as

fendant therein. When the trial of that case was called on June
29, 1969, neither the defendant nor its counsel appeared; where-
upon Judge Gregorio S. Narvasa, presiding over branch V of the
same court issued an order allowing the plaintiff to present its
evidence before Clerk of Court Macario M. Ofilada. Upon the de-
fendant’s motion and despite the plaintiff strong opposition, the
court, on July 6, 1959 gave the “defendant’s counsel an opportn
nity to the by the du-
ring the ex-parte reception of the latter's evidence, and adduce
evidence for said defendant.” For this purpose the hearing of
the case was set for July 27, 1959. A petition for- the reconside
ration of this order was denied on the 16th of the same month.

Alleging that he would be in Iloilo City to attend to some
pending cases before the Iloilo branch of the Court of Industrial
Relations, on July 14, 1959 counsel for plaintiff moved for the
cancellation of the hearing set for July 22, 1959 and that it be
reset for the following month, which motion was opposed by
the defendant. Neither the herein petitioner nor: the respondents
attached to their petition and answer the order resolving this
motion for of iff, but it is that the
same was granted and the hearing was postponed on August 10,
1969; for on this date, herein respondent judge issued the fol-
lowing order:

60 LAWYERS

enjoined by law. On the other hand, respondents maintain that
the agreement entered into by and between the parties in open
court, which was d in the d order
of Augn:t 10, 1969, is a substantial compliance with the provi-
sion of ‘the section aforecited, which provides:

“By writben consent .of both parties, filed with the clerk,
the court may order any or all of the issues in a case to be
referred to a commissioner to be agreed upon by the parties
or to be appointed by the court.”

Indeed, there was no written consent signed by the parties
filed with the clerk of court in Civil Case No. 35113; but the
parties therein having manifested to respondent judge ln open
court their to the il of the be
fore the clerk of court, and the same agreement having been in-
corporated in the order of August 10, 1959, we are of the opinion
and so held that the provision of section 1, rule 34, Rules of
Court, cited by the has been
with. Consequently, in usuing the order complained of the res-
pondent judge acted in with the da
of the law and he did not'commit any semblance of an abuse,
much less grave abuse, of discretion; nor did he refuse or neg-

(Continued on page 63)
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RECONSTITUTION OF COURT AND
OFFICIAL RECORDS GENERALLY*

PUBLIC ACT NO. 3110
(Effective March 19, 1923)

Section 1. Records of Court of First Instance destroyed; duty
of elerk.
As soon as ble after the of any fire or other

public calamity resulting in the loss of all or part of the records
of judicial proceedings on file in the office of the clerk of a Court
of First Instance, said officer shall send a notice by registered
mail to the Secretary of Justice, the Attorney.General, the Dir-
ector of Lands, the Chief of the General Land Registration Of-
fice, the clerk of the Supreme Court, the judge of the province,
the register of deeds of the province, the provincial fiscal, and all
lawyers who may be interested. stating the date on which such
fire or public calamity occurred and whether the loss or destruc-
tion was total or partial, and giving a brief list of the proceedings
not affected in case the loss or destruction was partial.
REFERENCES: In genersl, see 34 Am Jur, Lost Papers and

Records.

ANNOTATIONS
1. This Aet inapplicable to Public Service
Commission records.

Reeonmtutmn of,reéords of proceedings before the Public Ser-

vice Ct is by the provi of Ci

with the next preceding section, an application for the reconstitu-
tion of the records in which they are interested, and the clerk of
court, upon receiving such application, shall send mnotice to all
parties interested, or their counsels, of the day, hour, and place
when the Court will proceed to the reconstitution, requesting them
to present, on said day and hour, and st said place, all copies of
motions, decrees, orders, and other documents in their possession,
having reference to the record or records to be reconstituted.

ANNOTATIONS
1. Nature and purpose o/ reconstitution proceedings.
P di for the ion of judicial records are not,

strictly speaking, judicial, but rather administrative in character,
the main purpose being to see that a judicial record is restored
to status quo and no issue affecting the merits being involved.
Rodrigo v. Cantor, Phil. (£1-4398, 1952).

2. Remedy made available to any interegted party.

‘Where the records of an action or proceeding have been des-

_'tmyed, the remedy of any interested party is to file a proper pe-

tition for reconstitution. Jamora v. Blanco. 68 Phil. 497, 44 Off.
Gaz. 8832 (#L-1181, 1947).

Act No. 146, not by thig Act. Re Gregorio, 77 Phil. 906.
2. Failure to give required mnotices.
Where it does not appear that any of the notices_required by

Section 1, 2, and 8 of this Act were given in connection with re
constitution of the records of a case, the lack of notice to the ad-
verse party and non-compliance with the statutory requirements
vitiate the reconstitution proceedings and Tender an order declar-
ing the record reconstitution ineffective. Reyes v. Pecson, Phil.,
47 Off. Gaz. 6133 (#L-2879, 1950). '

Section 2. — Notice to persons interested.....

Upon receipt of the notice mentioned in the precedng sec-
tion, the court shall issue or cause to be issued a general notice
which shall be addressed and sent by 1egistered mail to the law.
yers and officers mentioned in the preceding section and to such
other persons as might be interested, advising them of the destruc.
tion of the records, with a brief list of the proceedings not affected
in case the destruction was partial, and of the time fixed by this
Act for the reconstitution of the destroyed records.

This notice shall also be published in the Official Gazette and
in one of the newspapers most widely read in the province, once
a week, for four consecutive weeks.

ANNOTATIONS

1. Effect of failure to give required mnotices.

‘Where it does not appear that any of the notices required by
Sections 1, 2, and 3 of this Act were given in connection with
reconstitution of the’ recordl of a case, the lack of nohca to the
adverse party and non. with the
vitiate the reconstitution proceedings and render an order declar-

8. Inability to produce any part of the record;

sufficiency of mere statement concerning it.

Where the party seeking reconstitution of the record in a
case wherein the records have been destroyed is unable to locate
or produce the pleadings, orders, and other documents, or authen.
tic copies thereof, or to obtain an agreement on the facts from
the other party as contemplated by 4 4 of this Act, his mere
“statement” as to what the pleadings were, and the like, cannot
be accepted, and the only course open is a new trial on new

leadi and d d by 80, de Carungcong
v. Cojuangco, . Phil, (#La'm 1951).
4. Reconstitution ineffective unless reqzm‘ed
notice given.

Where it does not appear that any of the notices required
by Sections 1, 2, and 8 of this Act were given in connection with
reconstitution of the records of a case, the .lack of noﬁce to the
adverse party and the
vitiate the reconstitution proceedings and render an order decla-
ring the record reconstituted ineffective. Reyes v. Pecson, Phil. 47
Off. Gaz. 6133 (H#L-2879, 1950).

Section 4, — Method of re-establishing record in civil case.

Civil chses pending trial shall be reconstituted by means
of copies presented and certified under oath as correct by the
counsels or the parties interested. In case it is impossible to find
a copy of a motion, decree, order, document, or other proceeding
of vital i for the ion of the record, the same
may be replaced by an agreement on the facts entered into bet-
ween the counsels or the parties interested, which shall be reduced
to writing and attached to the proper record.

ANNOTATIONS
ing the record reconstituted ineffective. Reyes v. Pecson, Phil. 47 1. Limited objective of din
Off. Gaz. 6133 (FL-2879, 1950) 2. 3 basis for
Section 8. — Application to reconstitute record in civil case; mo- Proceeding on recollection alone, without reconstituting
tice to others interested. the record.
The parties to civil cases, or their counsels, shall appear and 4. Admission of additional and papers.
file, within thirty days after having been notified in 5. P di to jud as subject to recon-
' stitution.
* In view of the numerous requests from our subscribers, par- # tutic
ticul:;ly thosed_from thebprovinces of Cavite and Abra whose 'eonrt L :::::ﬁn;:nctwe of reconstitution
records were destroyed fire, we are publishing herein the Law .
on Reconstitution of Comyt and Official %mﬂh‘g In a proceedings for reconstitution of the record of a case, the
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concern of the court and of the parties is that the documents pre-

sented as a basis for reconstitution are 2uthentic and really part of

the record, not question of law as to their effect, which still

remain open. Gonzales v. Yaip, 77 Phil. 661.
2 Sufficient basis for recomstitution.

ion does mot ily require im copies of

all parts of the record in question, and parts of it may be supplied

Sec. 7. — Decision.

If a civil case has already been decided, the decision shall be
reconstituted by means of an authentic copy. In case an authentic
copy cannot be found the Court shall make a new decision, as if
the case had never been decided.

ANNOTATIONS
1. Unauth copy of decision as basis for ezecution.

by stipulation of the parties, if they can agree, or by fi
of the court clearly showing that some required step, such as
the service of notice of judgment on the attorney for the defeated
party, was duly had. Deliva v. Surtiva, Phil. 48 Off. Gaz. 4389
(L4614, 1952).
8. Proceeding on recollection alone, without
reconstituting of records.

_ Where the records in pending intestate proceedings were des-
troyed when the court house burned, and the parties to the pro-
ceedings, though given ample opportunity both by the court of
first instance and the Supreme Gourt to reconstitute the records,
made no attempt to do 'so and ihstead instituted and diligently
went ahead with entirely new proceedings, it was beyond the po-

It was error for a judge of First Instance to order execution
of a judgment merely on the basis of an unauthenticated copy. of
what purpomd to be the Judgment, the original records in the case
having been di but copies being in..exi:
of notice of- nppeal and bond on appeal to the Court of Appeals,
without satisfactary proof of the final and executory nature of the
judgment. Ibasiez v. Barrios, 17 Phil. 186 (1946).

2. Discretion to deny taking of additional testimony where

authentic copy of. decision produced.

An authentic copy of a decision, the original of which was des-
troyed by fire, being available, it was no abuse of diseretion for
the eonrt. after monvh‘uctlng the decision ﬁom such copy. to deny

i of

wer of the court of first instance to the old di
and insist upon going ahead therewith. on the basis of the clerk’s
recollection of the records. Valenzuele v. de Aguilar, Phil. 47
Off. Gaz. 730, 147 (4 L-L-2262 and L-2480, 1949).

4. Ads ion of de and ‘papers.

In with of the records” in
8 case, it is within the discretion of the judge to allow readmis-
‘sion of documents and papers not originally produced by the inter-
ested parties because of circumstances beyond their control, in
order that the record may be completed and réal justice- done.
Rodrigo v. Cantor, Phil. (4#1-4398, 1952).

5. F dis b to d;

to reconstitution,

It is inferable from # 4 and 7 of this Act that judicial
records may be without and there is ae-
cordingly no merit in a that il to
judgment may not be reconstituted. Erlanger & Galinger, Inc. v.
Exconde, Phil. (#1-4792, 1953).

Section 5. — Procedure if parties unable to agree.

In case the counsels or parties are unable to cometo an
argument, the Court shall determine what may be proper in the
interest of equity and justice, and may also consider the - pro-
ceeding -in question as non.existent and reconstitute only that part
of the record  which can stand without such proceeding, and con-
tinue proceeding upon the record so reconstituted.

ANNOTATIONS
as ing to ag 3

as subject

1. A

In a made by one of
the pnﬁes to the effect that thm had been judgment and execu-
tion of j is not nullified by th that it is made
without prejudice to challenging the validity of the proceeding.
Azotes v. Planco, 78 Phil. 7389, 44 Off. Gaz. 488 (#L-962, 1947).
‘Section 6 — Testimony aready taken.

Testimony of witnesses taken in civil cases shall be reeon
stituted by means of an authentic copy thereof or a new

an for the i ds of wit-
nesses. Madalang v. Court of First Instance of Romblon and Mal-
bas (1926) 49 Phil. 487, -
to jud

It is inferable !rom # 4 and ‘i of this Ace that judicial records
may be i d without ion, and there is no
merit in a that proceedi ) to jud
not be reconstituted. Erlanger & Galinger, Inc. v. Exconde, Pth
(14792, 1953).

Section 8. — Records in special procudmﬂ:

Special di shall be d in the same manner
ag ordinary civil cases, with the sole addition that a copy of the
statement to be made by the parties or their counsel, setting forth
the status ot the proceedings at the time when the fire or other
public Y d, shall be hed to the i re
cord,

‘Section 9. — Records in land registration proceedings.
" ' Registration proceedings pending the issuance of a decree shall
be reconstituted by means of copies furnished by the Chief of the
General Land Registration Office. It shall be the duty of this
officer, immediately upon receipt of the . mnotice provided for in
mtlon one ol this Act, to direct duly certified true copies of all
i pending at the time of the des-
truction, and of all decrees destroyed, to be unt to the clerk of the
Court of First Instance concerned.
CROSS-REFERENCE: Later as to
land title certificates. see jf 94 et seq., infra.

ANNOTATIONS

1. No reconstitution of ownmer’s certificate unless shown to be

lost or destroyed.

‘Where it was not contended that the owner's duplicate cemﬁ-
cate of title to the property in question was lost or destroyed, no
useful purpose would be sesved by instituting proceedings under
Act No. 8110, as-amended by Republi¢c Act No. 26, for the reconsti-
tution of which were lost or destroyed after submission

of

of the stenographic motes. If no authentic copy can be obtained

and the stenographic notes have also been destroyed, the cases

shall be tried de novo as if called for trial for the first time.
ANNOTATIONS

1. Additional testimony.

In view of # 4 6 and 7 of this Act it was held that where
the record of a case was destroyed by fire but an authentic copy
of the orginal dacisi‘on was in existence, the evidence was to be re-

by ing only i of those who testified at the
orklnal he&mng, and it was no abuse of discretion to deny an ap-
i of additional wntnesns.
an dN

to the Register of Deeds of Manila for registration, as they could
not be registered, under # 57 of Act No 490, without production
of the owner’s itle ifi 1lation, as sought
by independent suit. H'mcm v J. K. P-ckermy & Co., Phil., (FL-
3440, 1951).

-Section 10. — Records in cadastral proceedings.

Pending cadastral cases -shalll be reconstituted as follows:

The Court shall issue an order directing the persons interested
to file anew their replies, for which purpose reasonable time may
be allowed. The order shall be published in the Official Gazetts
and by local nntlcu during a period fixed in said ordet.

for the
Madalang v. Court of i‘tnt
-(1926). 49 Phil: 487.

of Rombl
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upon receipt of the notice provided for in section
one of this Act, the chief of the General Land Registration Office
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shall cause duly certified true copies of all d 1

proceedings to be sent to the clerk of the Court concerned.

The new replies filed by the parties interested and the copies
furnished by the General Land Registration Office shall form the
reconstituted record.

Section 11. — Official cooperation in re-establishing records in land
cases.

The Director of Lands shall cooperate with the Chief of the
General Land ion Office in furni copieg of the plans,
eerhﬂcam, reports, and other docmnent: necunry for the re-

The p! ftiscal shall i the facts in each pend-
ing criminal action, and if he should find sufficient merits to
sustain the action, he shall without loss of time file the proper in.
formation which, after being registered, shal, together with a certi-
fied copy of the proper entries in the docket of the justice of
the peace court concerned, if any, form the reconstituted record.
which shall be used as point of departure in the continuation of the
proceedings.

Section 19 — Motion to dismiss, when authorized; procedure.
If the provincial fiscal does not find sufficient merits to sustain

of or The
expense of ‘the reeonstitution of such records shall be reimbursable
to said Bureau and office out of the public calamity or emer-
gency funds.
Stetion 12, — Inability to reconstitute record in land cases; proce-
: dure.

In case there is g in the pro.
ceedings which cannot be reconstituted by means of the procedure
provided for in uctxons nine and ten hereof and w}neh is of nm

to the parties, the
established for ordinary civil cases shall be used.
Section 13. — Criminal case records.
Pending criminal actions shall be reconstituted by means of

the he shall preseng to the court a motion for dismissal,
specifying all the facts of the case and all steps taken by him in
the investigation required in section seventeen hereof. This mo-
tion for dismissal, after being registered, shall, together with a
certified copy of the proper entries in the docket of the justice of
the peace court concerned, if any, form the reconstituted record,
which shall be used as point of departure in the continuation of
the proceedings.
Sec. 20. — Evidence already taken; reproduction of information.
If the provincial fiscal findg.that evidence has already been
taken in the case, which has not been destroyed or which can be
by a new i of the proper stenographic notes,
he may, in view of such evidence, enter into an agreement with
the or their counsel, the Court, in view of the evidence,

copies filed by the fiscal and the counsel for the def or the
defendant himself, or certified by them under oath as being correct,
and whatever cannot be reconstituted in this manner shall be re
constructed by means of the ! provided for
“the reconstitution of ordinary civil cases.

ANNOTATIONS

1. Right of counsel for offended party to seek reconstitution.

‘With respect to a charge of adultery instifuted during the Ja-
panese occupation, the record having been destroyed, the attorney
for the offended party was entitled to apply for reconstitution of
the record so that the proceedings could go forward. Herrero 'v.
Diaz, 75 Phil. 489.

Section 14. — Testi: _or ds Y evide
destroyed.

The: testimony of witnesses, if any has already been taken, shall
be reconstituted by means of an authentic copy thereof or by a new
transeript of the stenographic notes; but if it is impossible to
obtain an authentic copy of the evidence and if the stenographic
notes have been destroyed, the case shall be heard anew as if it had
never been tried.

Documentary evidence shall be replaced by secondary evidence.

Section 16. — Decision in criminal case.

If the case has already been decided, the decision shall be
reconstituted by means of authentic copy. If an authentic¢ copy is
not obtainable, the case shall be decided anew, as if it had never
been decided.

Section 16 — Evidence of preliminary investigation.

A duly certified copy of the proper entries of the docket of the
justice of the peace court concerned shall be attached to the re-
constituted record and shall be sufficient evidence that a preli-
minary investigation was held.

Section 17. — Fiscal’s records destroyed; duties; recourse to other
records.

In case the records of the office of the provincial fiscal have
also been destroyed, said provincial fiscal shall ascertain the eri-
minal actions pending in the Court of First Instance and may for
this purpose make use of the data obtainable from the dockets
of the Jlueice of the peace courts of the province, the reports of the

der of the C the records of the
warden of the provincial jail and of the municipal police, and
from any other sources that mlght be of assistahce to him in the
investigation.
Section 18. — Investigation o/ faots; making up reconstituted re-
cord.

in criminal Cage
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shall detérmine in what terms the information shall be repro
duced and shall give the de!endnnts an opportunity to file a de
murrer against the i so or d addi-
tional evidence. .

If the defendants have no counsel and state to the Court that
they desire one, the court shall assign to them a counsel who shall

represent them in the di for the of the
information.
Section 21. — Procedure 4m reproduced information.

Upon the d of the infc jon in the manner set

forth in the next preceding section, the defendant shall be inform-

ed thereof, and if he enters a plea of not guilty, the proper hear-

ln: shnll be held, in which shall be
d and such additi id

offered by the parties.

Section 22. — Decision of case.

If the case has already been decided, the decision shall be re.
constituted by méans of an authentic copy, and in case it is im.
possible to obtain an authentic copy, the case shall be decided anew,
ag if had never been decided anew, as if it had never been decided.
Section 23. Preferred cases.

The provincial fiscal shall give absolute prefercnee to the re-
constitution of criminal actions in which the defendants are con-
fined awaiting decision, and shall act with all possible dispatch.
Section 24. — Formal requirements for reproduced informations.

All § by the p fiscal shall be
entitled ‘ Reproduced Information,” and at the end thereof shall
appear the date on which they were actually reproduced and a
statement to the effect thaf they were reproduced in accordance
with the provisions of this Act.

Section 26. — Records on appeal or for review; use of copies if
available.

if any, as may be lawfully

The records of civil actions, special proceedings, and registra-
tion and cadastral proceedings which at the time of their destrue-
tion were ready to be sent to the Supreme Court of the Philippine
Islands on appeal, shall be reconstituted by means of an authentic
copy of the bill of exceptions or appeal record, which, together
with the reconstituted evidence, shall form the reconstituted record
for the purposes of the appeal.

Section 26. — Procedure in other casos. .

If it is not possible to obtain an authentic copy of the bill of
exceptions or appeal record, or if the evidence cannot be reconsti-
tuted, the records referred to in the next preceding section shall
be reconstituted by means of the other procedure established in the
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preceding. sections.
Section 27. — Criminal appeals.

The records of criminal actions which at the time of their
destruction were ready to be sent to the Supreme .Court of these
Islands on appeal, shall be reconstituted in the manner established
in sections thirteen to twenty-four. At any event, if there shall
be any question as to the appeal record or the time within which the
same was filed, the court may authorize the defendant to
it within a reasonable time.

Section 28. Original docket entries, controlling effect.

In case it has been possible to save or preserve the dockets of
the clerk’s office relative to the civil actions, registration and ca-
dastral proceedings, ciiminal actions, and special proceedings, des-
troyed, which were pending at the time of their destruction, the
entries in said dockets shall be proof of the judicial proceedings
therein made of record and shall prevail over any agreement entered
into between thé parties or their counsels.

Section 29. — Failure to seek reconstitution of record; right to file
new aotions,

In case the parties interested in a destroyed record fail to
petition for the reconstitution thereof within the six months next
following the date on which they were given notice in dccordance
with section two hereof, they shall be understood to have waived
the reconstitution and may file their respective actions anew with-
out being entitled to dlaim the benefits of section thirty-gne
hereof.

ANNOTATIONS

1. Duty to seek m’xmmum vests on both parties.

Once the record of a case is destroyed or lost, the duty of having
the same reconstituted devolves upon both parties; so that the omis.
sion of one party alone to ask for reconstitution should not be
construed as an abandonment of the case. Lichauco v. Lucero, Phil.,
47 Off Gaz 35644 (F1-2944, 1950).

The duty to ask for reconstitution of destroyed records in ,a
case rests upon both parties, and although, during the time when
the record could have been reconstituted, no adequate steps were
taken by either party to that end, defendant was not entitled to
invoke the rule of estoppel by judgment against plaintiff by reason
of his failure to have the record on appeal from such judgment
reconstituted. In such a situation, this section applies. Claridad v.
Novella, Phil. (#1-4207, 1912).

2. Cases pending on appeal.

This Act is divided into parts dealing with reconstitution of
records at various stages of the proceedings. Where the records in
a court of first instance remain intact, but the records on an at-
tempted appeal were destroyed, the parties are not remitted, under
this section, to a mew trial, but only to a new appeal, and it is
error to dismiss the appeal on the score that the record was not
reconstituted in time. Neacua v. Intestate Estate of Alo, — Phil., —
($#1-4933, 1953), moditying prior decisions.

Where a case was pending on appeal to the Court of Appeals
at the time of destruction of the records, ‘and only those in the
Court of Appeals were destroyed, not the records of the court of
first instance,-which remain intact and available, the parties are
not remitted to a new action, but only to reconstitution of the ap-
peal or a new appeal. NaCua v. Alo, Pkil, 49 Off Gaz 3853 (L~
49933, 1953).

Where a pre.war case was pending on appeal from one judg-
ment therein to the Court of Appeals at the time the record was
destroyed, either party could seek reconstitution of the record and
it was not incumbent on one of them to make such an apphcstion
any more than it was on another. If no.one made

much the duty of the accused as it is of the prosecution to see ‘that
they are reconstituted and that the case is disposed of; and if the
accused takes no steps to this end, he is not in a position to com-
plain of want of a speedy trial, nor, the case never having been
decided or disposed of, that he is placed in double jeopardy by re-
constitution of the records and going ahead with the prosecution
on the part of the fiscal. People v. Dagatan, Phil. (414396,
1961-.

4. Motion to dismiss reconstitution p dings as aband

ment,

A motion to dismiss for the i of the
record in a case does not necessarily amount to abandonment of an
appeal from the judgment in such case. Section 29 of this Act
does not remit the parties to a new "action if reconstitution pro.
ceedings are started in due time and the pludmgs and decuion are
produced, merely because oral and d id is ing;
the proper procedure in such case is to move the appellate court
to remand the case for new trial under, $#£64. Medina v. Bernabe,
Phil. (#1-03036, 1949).

Section 30. — New action if record cannot be reconstituted.

When it shall not be possible to reconstitute a destroyed judicial
record by means of the procedure established in this Act or for any
reason not herein provided for, the interested parties may file their
actions anew, upon payment of the proper fees, and such actions
shall be registered as new actions and shall be treated as such.

' ANNOTATIONS
1. When new action -sanctioned or required by this section.
The commencement- of a new proceeding should not be coun-

d unless it is i that the lost judiciel
records cannot be sufficiently reconstituted. Abellera v. Garcia,
Phil,, 47 Off Gaz 2908 (#1-2404, 1949).

‘When the record in a pending case has been destroyed and
cannot be reconstituted, the only- practical solution is to per-
mit the filing of a new action, as provided in this section. Maca-
pinlac v. Court of Appeals. Phil., ($1-02400, 1950).

2. Insufficiency of attempt to reconstitute record.

Where the court finds an attempt to reconstitute the record in
a pending action insufficient for fallure to produce the pleadings
or other i or ic copies hereof, or obtain
an agreement on the facts, the plaintiff’s mere statement, in a so-
called in new di under H 830 of this Act.
as to what the former pleadings contained and what transpired
up to the time of destruction of the records, will not suffice as a
basis for further action, de Carungoong v. Cojuangco Phil., (3L~
3761, 1951).

Section 81. — Limitations and prescription period if records de-
stroyed.

For all legal effects, the time that has elapsed from the initia-
tion of the destroyed record until the date when its reconstitution
was declared impossible, shall not be counted against the interested
party or his heirs and other successors in interest.

ANNOTATIONS

1. Prior action es tolling limitations

where record destroyéd.

The effect of a prior action commenced on the same cause of
action as tolling the statute of limitations is lost where the record
in such case is destroyed prior to final termination and not re-
constituted or reinstated, as the prior action must, for that reason.
be considered as abandoned and as though it had never existed.
Jarder v. Ja-rder, PluL, (#L-AMZG, 1952)

Section 32. — and dock of cases.
All i d civil and criminal actions and special pro-

within the allotted time, the judgment failed to become final be-
cause of pendency of the appeal, the right to reconstitution must
be considered waived, and the parties were remitted to new litiga-
tion. Ambat v. Director of Lands, PIuL 49 Off Gaz 129 (L~
5042, 1968).

8. Criminal cages.

Where the records are destroyed in a criminal case, it is as
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ceedings and those initiated anew after the calamity, shall be re-
gistered and entered in the respective docket and shall be numbered
i in the chronological order of their reconstitution and
filing. Reconstituted cases shall be numbered with figures preceded
by a dash and capital letter R.
ANNOTATIONS
of order 7

1. A record
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An order for reconstitution of the record in a cage is inter-
locutory and not appealable. Fuentebella v. Ocampo, 80 Phil., 552;
45 Off Gaz Supp. 9 p. 178 (F#L-1762, 1948).

Section 33. — Restoration to original status where possible.

| In case it has been possible to save or preserve the dockets
of the civil and criminal actions and special proceedings, the re.
constituted records shall be numbered as they were in said dockets,
with the sole addition of a dash and a capital letter R preceding
their respective numbers, and without prejudice to their being
registered and entered in the “Docket of Reconstituted Cases” pre-
seribed in section thirty-five hereof.

ANNOTATIONS
Reconstitution of record as precluding
relief from judgment.

Reconstitution of the record in a case does not preclude a
party from seeking relief from the judgment therein in the manner
provided by the Rules of Court. Gomzales v. Ysip, 77 Phil., 661.
Sectlon 84, — Land regi: and L p iy
i and cadastral slmll be
registered and entered in their respective docket under the same
rumbers they had before the calamity occurred with the sole addi-
tion of a dash and a capital letter R, preceding their respective
numbers.

Ruordl of a like nature presented after t.he caltmity shall take
the of the yed and d records.

Section 85. — Special docket.

Independently from the ordinary dockets for all eriminal md
civil actions and special prooeedings reconstituted or newly filed,
the clerk of the court shall open a specizl docket for all reconsti-
tuted cases which shall be denominated “Docket of Reconstituted
Cases.”

Section 36. — Certification of special docket.

On the first pages of the “Docket of Reconsstituted Cases,”
the clerk of the court shall spread a certificate setting forth that
notice was duly given as required in sections one and two of tt.ds
Act, transcribing the same in full, and shall paste thereon a copy
of the publication in a newspaper of the notice preseribed in sec-
tion two, with the that such ication was also made
in the Official Gazette, and specifying the volume and page num-
ber.

Section 37. — Notations to appear in special docket.

All civil and criminal actions and special proceedings recons-
tituted in accordance with this Act shall be registered and entered
in the “Docket of Reconstituted Cases” and shall be given the same
numbers under which they appear in their respective ordinary doc-
kets, and in the entry of each case mention shall be made of the
agreements and all other proceedings had for the reconstitution
of the record, and, if possible, the register number which it bore
before the ﬁrs or public calamity shal.l be stated.

1.

the records have been reconstituted.

ANNOTATIONS

1. “Terms” referred to,

The provision of this section that all terms shall begin to run
on the date the parties have notice that the record has been recon.
tituted refers to the terms fixed by law which were already run-
ning when destruction of the record occurred. Velasquez v. Ysip
79 Phil 645, 45 Off Gaz 2079 (4£1L-1469, 1947)

Section 42. — Renewal of bonds.

All bonds executed in civil and criminal cases and special pre-
ceedings shall be renewed as soon as the respective cases have
been duly reconstituted.

Section 43. — Partial destructign of judicial mords, application
of Act.

In case of the partial loss or destruction of a judicial record,
the destroyed portion may be reconstituted in accordance with
the provisions of this Act.

ANNOTATIONS

1. Reconstitution of entire record not necessary.

It is not for fion of a d record,
that all the papers be reconstituted, and it was accordingly not
error for a court of first instance, to which an ejectment case
had been appealed, to hold that the record was sufficiently recon-
stjtuted on the basis of a copy of the decision, without reference
to the pleading and other papers. San Jose v de Venecia, 79 Phil

‘646, 456 Off Gaz 2073 (311164, 1947).

Although 888 out of 906 exhibits used in connection with trial
of a case were destroyed by fire and could mot be reconstituted,
where such destruction took place after decision in the lower court
and while the case was pending on appeal, and the findings of
fact of the lower court were undisputed, it was unnecessary to re-
sort to a new action and the appeal could be proceeded with. Grey
v. Insulay Lumber Co., Phil., 49 Off. Gaz 4357 (34585, 1963)
Section 44. — Records destroyed or lost other than by fire or pub.

lic calamity, application of Act.

Judicial records destroyed or lost from causes other than fire
or public calamity may also be reconstituted in accordance with
the provisions of this Aect.

Section 46. — Other provisions not repealed.

Nothing contained in this Act shall be construed to repeal or
modify the provisions of section three hundred and twenty-one of
Act Numbered One hundred and ninety.

Section 46. — Clerk of court’s duty. to note names of stenographers
and send copies of criminal decisions to provincial
fiscal.

It shall be the duty of the clerk of the court to state in the
proper dockets and in the minutes of the sessions of the court the
names of the stenographers who have taken note of the evidence
d in the cases tried, and to send to the provincial fiscal

Section 38, — ing of g and di
ist and 1 dings shall not

be registered or entered, but bneﬂy noted m the “Docket of Re-
constituted Cases.”
Section 39. — Notations in special docket if record not reconstituted.

In case of the failure of the reconstitution of a record, the
clerk of the court shall make a statement of this effect in the
“Docket of Reconstituted Cases,” setting forth all the proceedings
had and the order of the court declaring such reconstitution to
have failed.

Section 40. — Where itution p dis to be docketed.
The for the of the Te-
cord shall not be spread upon the “Docket of d Cases,”

full copies of the decesions rendered by the court in criminal actions,
Section 47. — Provincial fiscal to keep copies of informations and
decisions.

It shall be the duty of the provincial fiscal to keep authentic
copies of all informations filed by him and of all decisions sent to
him by the clerk of the court.

Section 48. — Justice of the peace court records destroyed; pro.
. cedure generally.

Justice of the peace courts, in reconstituting the records of
,cases pending in said courts and destroyed by fire or any other
pnbllc ulamlty, shall follow substantially and wherever possible,
the blished for the of records in the

but upon the respective ordinary dockets.
Section 41 — Suspension of terms on destruction of records.

All terms fixed by law or regulation shall cease to run from
the date of the destruction of the records and shill only begin to
run again on the date when the parties or their counsels shall
have received from the clerk of the court notice to the effect that

February 29, 1960 LAWYERS

Courts of First Instance.
Section 49. — Notice to be given.

Justice of the peace courts shall not be'required to issue the
notice provided for in section one hereof, but that provided for in
section two, which shall be addressed and sent by rezlstered mail
to the provincial board, the fiscal, the i com-"
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mander of the C 'y, the and counci-
lors, the local health officer, the municipal treasurer, the chief
of police, and the barrio lieutenants.

Provisions referred to: See Secs. 1, 2, this Title.

Section 50. — Posting and publication of notice.

Copies of this notice shall be posted for ten comsecutive days
in three public places of the poblacion of the municipality, and in
three public places in each and all of the barrios of the municipal-
ity.

Such notice shall, moreover, be published by bandillo during
the ten days mentioned in the next preceding section in the poblacion
of the municipality and in each and all of the barrios thereof.
Section 1. — Time to apply for reconstitution of records.

The parties to civil actions or their counsels shall be given
ten days’ time for lying for the ion of the records
of the cases in which they may be interested. -

Section 52, — Duties of prosecuting officer.

The duties imposed upon the, provincial fiscal shall, with re.
gard to the reconstitution’ of criminal actions pending in the jus-
“tice of the peace courts, be imposed upon the proper prosecuting
officer.

Seétion 53. — Special docket for reconstituted cases not -required.

It shall not be necessary for justice of the peace courts to
open a special docket for reconstituted cases.

Section 64. — Supreme Court records destroyed; general notice ‘to
be given.

As soon as icable after the of any fire or
other public calamity resulting in the loss of all or part of the
records of judicial proceedings on file in the Supreme Court, the
clerk of said Court shall send a notice by registered mail to the
Governor-General, the Justices of the Supreme Court, the Secretary
of Justice, the Attorney-General, all Courts of First Instance, the
Director of Lands, the Chief of the General Land Registration
Office, the Fiscal of the City of Manila, the provincial fiscals,
and all lawyers who may be interested, stating the date on which
such fire or public calamity occurred and whether the loss or
destruction was total or partial, and giving a brief list of the
proceedings not affected in case the loss or destruction was partial.

Section 56. — Notice to persons interested.

Upon receipt of the notice mentioned in the preeeding see-
tion, the Chief Justice of the Supreme Court shall issue or cause
to be issued a general notice which shall be addressed and sent
by registered mail to the lawyers and officers mentioned in the
preceding section, advising them of the destruction of the records
of the Supreme Court, with a brief list of the proceedings not
affected in case the destruction was partial, and of the time fixed
by this Act for the reconstitution of the destroyed records.

This notice shall also be published in the Official Gazette
and in one of the newspapers most widely read in these Islands,
once a week during eight consecutive weeks.

Sectlon 56. — Ovriginal cases pemlmg before court.
ion for the of the records of cases of
the original jurisdiction of the Supreme Court shall be made with-
in six months from the month in which the interested parties were
noﬁﬁed in accordance with the mext preceding section, and such
ion shall be hed by the same procedure as es-
for the of cases pending in the Courts of
First Instance.
Section 57. — Various civil proceedings.

Parties interested in any civnl action, registration or cadas-
tral di or special to the S
Court may apply for the reconstitution thereof by filing, within
six months’ time, a petition accompanied by a printed copy of the
bill of exceptions or appeal record.

Section 68. — Notice on receipt of petition to reeonstitute record.

Upon receipt of the petition mentioned in the next preceding
section, the clerk of the Supreme Court shall notify all interested
parties and their respective counsels of the day, hour, and place
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at which the Supreme Court or-its commissioner will proceed to
the reconstitution, and on said day and hour and at said place, the
parties or their counsels shall present to the Supreme Court or
its commissioner all papers they may have in their possession rela-
tive to the cases to be reconstituted.

Section 59. — Buses for making up the record.

The case may be reconstituted by means of an authentic printed
copy of the bill of exceptions or appeal record, a copy of the
briefs if any have already been presented, an authentic copy of
the of the hic notes of the testimony taken,
an authentic copy of the judgment if any has already been ren-
dered by the Supreme Court, and copies of the resolution, writs,
and other documents of vital importance.

id shall be d by means
of secondary evidence which may be presented to any judge of
the Supreme Court or any other officer commissioned by said
Court, who may be the judge of the Court of First Instance from
which the case came.

ANNOTATIONS

1. Prescribed bases for record as ezclusive.

By providing, in j# 69, for ¥ of the jud
and resolution of the Supreme Court by means of an authentic
copy, and in # 60 that if ‘no copy can be found the parties shall
substitute an agreement in lieu thereof, all other means of recons-
tituting such a record are excluded. Franmcisco v. de Borja, Phil.,
(41-1854, 1951).

Section 60. — Agreements of parties and procedure in absence there-
of.

If no copy of any resélution, wnea or other document of
vital lmpoghnu can be filed or found, the parties shall sub-
stitute an agreement in lieu thereof, and in default of such agree-
ment, the S Court shall what may- be proper
in the interest of equity and justice and may even consider the
proceeding or document in question as non-existent and reconsti-
tute only that" part of the case whlch can stand without such

or and ti the ding on the basis
of the record so reconstituted.
ANNOTATIONS

1. This, and the preceding, section as

preseribing exclusive methods.

By providing, in #59, for i of the
and resolution of the Supreme Court by means of an authentic
copy, and in #60 that if no copy can be found the parties shall
substitute an agreement in lieu thereof, all other means of recon-
stituting such a record are excluded. FranCisco v. Borja, Phil.,
(#L.mso 1961).

fficient basis for

The record of a case which was pending on appeal to the
Court of Appeals at the time the records were destroyed could
not be declared reconstituted generally, or even for the special
purpose of showing the judgment which defendants alleged to
have satisfied by making a consignment of Japanese war notes,
where all that could be resurrected was certain papers relating
to the and some mi:
without any of the pleadings, evidence, decision, or briefs. China
Insurance & Surety Co. v. Berkenkotter, Phil., 46 Off Gaz 5466
($£CA-332; 1949).

Section 61. — New decision, when required.

If an authentic copy of the decision rendered by the Supreme
Court is not obtainable, the case shall be decided anew.

Section 62. — New briefs, when required.

If it is not possible to obtain suthentic copies of the briefs
already filed and the case was pending decision at the time of
the calamity, or if it is necessary to decide it anew, the Supreme
Court shall order new briefs to be submitted gnd may grant rea-
sonable time therefor.

Section 63. — New bill of exceptions or record.
If an authentic printed copy of the bill of exceptions or ap-
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peal record is not obtainable or if the bill of exceptions or appeal

record presented were gbout to be printed at the time of the des-

truction, the Supreme Court shall direct the Court of First Ins-

tance concerned to order the preparation of a new bill of excep-
time

Upon the preparation of the list provided for in the next
preceding section, the Courts of First Instance shall proceed to
reconstitute all crimihal actions included in said list, in aceord:
ance with the rule and procedure established in sections thirteen

hereof, and every time they declare any record re

a failure, they shall report the

tions or appeal record and may grn.nt to y-ti
Section 64. — New ipt or king of d or its
If an authentic copy of the of the same to the Supreme Court.

notes of the testimony taken cannot be filed, the Supreme Court
shall direct the proper stenographer to make another mn.scnp-
tion. And if the stenographic notes taken by the

Section 68, — Sending up of reconstituted record.
As soon as the reconstituted record is ready to be submitted

have also been destroyed, the Supreme Court shall direct the pro-
per Collrt of First Instance to proceed to hear the case anew,
which shall then be considered as ready for a hearing in said
Court of First Instance.

ANNOTATIONS

1. Demand for new tnal.

‘Where the record, i the of i is
destroyed pending appeal from an order overruling a motion for
hew trial in a civil case, and the case will be heard before a
di_fferent judge if a new trial is granted and some of the original

will not be the Court could properly
limit the scope of a new trial, if it grants one, but need not re
strict the issues and may, if it sees fit, remand the cause for new
trial generally. De Almario v. Ibaiiez, Phil., 46 Off Gaz Supp
1, p 390. (#L-2547; 1948).

2. Demand for evidence does mot sanction mew procceding:

Where the trancript of evidence had been lost or destroyed
and the Court of Appeals retnrned the case under this semon
to permit the plaintiff to the the
had no authority to start a new proceeding without attempting to
reconstitute the evidence. Abellere v. Garcia, Phil, 47 Off Gaz
2908  (#1-2404; 1949).

3. New decision on remand.

This section governs reconstitution of the record and further
Pproceedings where the record in a civil is lost or destroyed while
the case is pending on appeal. If a new trial is being sought,
the ipt of has been d and a
judge, without any recollection of the testimony, will preside at
the new trial, and some of the original witnesses are no longer

). new and may be allowed and the
court must render a new decision. de Almario v Ibaiiez, Phil., 46
46 Off Gaz Supp 1, p. 390 (FL-2547; 1948).

4. Motion to dismiss reconstitution proceedings

as abandonment of appeal.

A motion to dismiss dil for the of the
record in a case does not necessarily amount to abandonment
of an appeal from the judgment in such case. Section 29 of this
Act does not remit the parties to a new action if reconstitution
proceedings are stated in due time and the pleadings and deci-
sion are produced, merely because oral and documentary evidence
is missing; the proper procedure in such ease is %o move the ap-
pellate court to remand the case for new trlal ander #64 Me-
dina v. Benabe, Phil., (#1-3036, 1949).

Section 65. — Decision not appealable or already final.

If the decision rendered by the Supreme Court is not ap-
pealable or has already become final, an authentic copy of such
decision shall be proof of its contents and shall form the recon-
stituted record, without prejudice to attaching thereto such co-
pies as may be obtainable of the bill of exceptions or appeal re-
cord and the briefs filed..

Section 66. — Criminal cases.

Upon receipt of the notice provided for in sections fifty-four
and fifty-five hereof, the Courts of First Instance shall cause
a complete list to be made of all criminal actions appealed to
the Supreme Court, which list shall contain the names of the
stenographers who have reported each case. Copies of this list
shall be sent to the provincial fiscal, the Attorney-General, and
the clerk of the Supreme Court. .

Section 67. — Reconstitution by Court of First Instance.
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to the S Court on appeal, the proper clerk of court shall

send it, in d with the legal to the

clerk of the Supreme Court, for further appeal proceedings.

Section 69. — What to constitute record in case of remstxtumu
In case the Court of First Inst: is in

the ‘record to the condition in which it was when forwarded un-

der appeal, such record, together with an authentic copy of the

briefs, if any have been filed, and with an_authentic copy of the
decision, if any has been rendered by the Supreme Court, shall
form the reconstituted record in the Supreme Court.

Section 70. — New decision, when .required.

If an authentic copy of the decision rendered by the Supreme
Court is not obtainable, the case shall be decided anew.

Section 71. — New Briefs in certain instances.

. If authentic copies of the briefs filed are not obtainable and
the case was pending decision at the time of the calamity, or if
it is necessary to decide it anew, the Supreme Court shall direct
new briefs to be filed and may allow a reasonable time for this
purpose.

Section 72. — Cases already decided.

If a criminal action has already been decided by the Supreme
Court and the decision has become final or is not appealable, an
authentic copy thereof shall be proof of its contents and shall
form the reconstituted record, without prejudice to copies of the
information, the decision of the court below, and the briefs filed
being attached to it.

Section 73. — Procedure after record nmmsmutcd.

Civil and eri 1 actions, i i and dastral pro-
ceedings, and special proceedings pending appeal to the Supreme
Court of the United States shall be reconstituted in accordnmse
with the rules and ds ided for in the sec-
tions, and the appeal shall take its course as soon as the recon.
stituted record is ready for it.

Section 74. — Time extensions.

In case there is any question as to the appeal record or the
time within which the same was filed, the Supreme Court may
authorize its reproduction within such time as it may deem rea-
sonable.

Section 75. — Register of deeds’ records destroyed; reporting.
‘When, as result of a fire or other public calamity, the docu-

ments, books, and files of the office of the register of deeds are
destroyed, the register of deeds shall report such fact immediate-
1y to the Chief of the General Land Registration Office and shall,
if possible, forward to the same a list of the register books, de-
crees, and certificates of title destroyed.

Section 76. — Chief of Land Registration Office to provide copies.
The chief of the General Land Registration Office shall send

or cause to be sent to the register of deeds copies of the destroy-

ed registration decrees and certificates of title.

HISTORY: Sections 76, 77, and 89 of this Act have been de-
clared “inoperative insofar as they provide for the reconsti-
tution of certificates of title” by RA 26 25, eff Sept. 25,
1946.

Section 77. — Notice to owners of registered .property.

Upon receipt of the copies mentioned in the next preceding
section, the register of deeds shall cause to be published in the
Official Gazette and in one of the papers most widely read in
the Philippine Islands, and in the Province, if any, for a period
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of .six . months, a notice to all owners of property registered under
the : Torrens system, requiring them to present in the office of
the, -register of deeds copies of the original certificates of title
or certificates of transfer in their possession, in order that the
annotation made upon the same may be spread upon the copies
received from the General Land Registration Office, and upon
such new certificates of transfer as may be issued.

HISTORY: This section and the preceding one wen declared
“inoperative insofar as they provide for the of

book;: but in the column for remarks or at the foot of each recom-
stituted entry he shall put a note setting forth that such enery
has been reconstituted in accordance with this Act.
Section 87. — No fees.

The register of deeds shall not charge any fees whatsoever
for the reconstitution of entries.

Section 88. — Force and effeét on reconstituted entries.

certificates of title” by RA 26 26, eff Sept. 25, 1946.
Section 78. — New on back of i d

The register of deeds shall not make any new annotation upon
the back of any reconstituted certificate of title or certificate of
until the ions have been ibed there-

on.

Section 79. — Notice to chattel mortgage holders.

The register of deeds shall cause to be published, in the man-
ner mentioned in section seventy.seven, a notice to holders of chat-
ter mortgages to present such copies of documents relative to the
same as they may have, in the office of the register of deeds.

Section 80. — Re-entry of such mortgages.

Upon the presentation of the copies mentioned in the next
preceding section, the register of deeds shall enter them anew
in the book of records of chattel mortgages, under Act Number-
ed Fifteen hundred and eight, under the date appearing on said
copies.

Section 81. — Aumbering of subsequent mortgage entries.

The register of deeds shall use a book of records of chattel
mortgages separate from the one he shall open for the registra-
tion of mew mortgages, filed after the fire or public calamity,
and shall register the new mortgages in chronological order, be-
ginning with number one, unless it has been possible to save the
book of records of chattel mortgages, in which case the existing
enumeration shall be followed in future entries.

Section 82. — Same procedure for certain other emtries.

The register of deeds shall adopt the same rules and proce-
dure for the reconstitution of entries made under Act Numbered
Twenty-eight hundred and thirty-seven and Act Numbered Twelve
hundred and twenty-eight, and amendments thereof.

Acts referred to: PA 2837 is an Act amending a prior Act with
respect to lands not registered under the Land Registration
Act. The reference to PA 1228 is apparently an error, as
that is a special Act luing the of one
only.

Section 88. — Entries under Spanish Mortgage Law

With regard to entries made under the Spanish Mortgage
Law, the register of deeds shall cause to be published, in the
manner d in section it hereof, a notice to all
persons having in their any i i d un-
der said law, requiring them to present the same at the office of
the register of deeds, for re.registration.

Section 84, — Numbering.

Entries made in accordance with the Spanish Mortgage Law
shall be given the same numbers as appear at the foot of the ins-
trument.

Section 85. — New book for reconstituted registrations

The register of deeds shall open a record book for reconsti-
tuted registrations.

Section 86. — i ing entries,

It shall not be necessary for the register of deeds, upon ex-
tending the reconstituted entries to make any entry in the entry
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R i d entries shall have the same validity and legal
effects as the original entries.

Section 89. — Original documents to be mdwcad if posu‘ble.

For the of the of
the -office of the register of deeds, the hl:m ahall, ‘whenever pos.
sible, require the interested parties to present the original do-
cuments, and shall make a copy thereof, which shall be certified
correct and authentic and made in accordance with this Act.

HISTORY: This section and Section 76 and 77 of PA 3110 were
declared “Inoperative insofar -as they provide for the recon.
stitution of certificates of title” by RA 26 3£26, eff Sept.
25, 1946.

Section 90. — Filing of certified copics of originals and force as

Copies so made and’ certified shall be filed in the proper en-
velopes or bundles and shall have the same validity and legal ef-
fects as their originals.

Section 91. — Regulations, instructions and records to be issued.
The Supreme Court, the Secretary of Justice, the Attorney.
General, and the Chief of the General Land Registration Offwa
shall issue and ions, and
the books and banks necessary to carry into effect the provisions
of this Act, and shall promulgate the rules and take the measures
necessary to avoid future destruction of the judicial records and
the books or documents of the office of the register of deeds.

REPUBLIC ACT NO. 441
(Effective June 7, 19560)

Section 1. — Ezetension of time to reconstitute court records de-
stroyed by war.

the provi of Act d Three Thou-
sand one hundred and ten the party or parties interested in any
case pending in the courts the records of which have been des-
troyed by reason of the last Pacific war may file a petition for
the reconstitution of such records within one year from the date
of the approval of this Act.

ANNOTATIONS
1. Liberal construction; ‘application to partialty
L itution p -

The fact that a motion for reopening a reconstitution of the
records in a case was not made within the time originally pres-
cribed by law was immaterial in view of Reublic Act No. 441,
extending for one year the period to take steps for'reconstitution
of records destroyed by the war, as that Act, being remedial, is
to be liberally construed as extending not merely the time to start
original reconstitution proceedings, but also applications for com-
pletion of partly reconstituted records. Rodrigo ». Cantor, Phil.,
(#1-4398, 1962)

Section 2. — Procedure.

Tlle procednre, requirements and all other incidents of such
.be g by the p: of Act Num-
bered Three thousand one hundred and ten.

JOURNAL February 29, 1960



1959 BAR EXAMINATION QUESTIONS

(Conclusion)

CRIMINAL LAW
-I. (a) Except as provided in treaties and laws of preferen-
tial application, enumerate five cases wherem the Revised Penal
Code is i outside the of the Phil-
I]lplnel.

(b) One night, two American soldiers of the U. S. Army
forcibly take two Filipino hostesses from Angeles, Pampanga, and
bring them inside Clark Air Base. Once inside the base they
are taken to a dance, but finding the hall too crowded they im-
mediateiy proceed to the soldiers’ quarters where the girls are

VIL. (a) A and B, armed with carbines, decided to rob the
house of X. While attempting to gain entrance therefn, X shouted
for help which caused A and B to fire at X, who died. There
is no evidence to show who among A and B fired the fatal shot.

May A and B be prosecuted? Reason out your answer.
(b) A police raiding team apprehended a bachelor and
a woman in the act of cohabitation at a motel room. It was
admitted by the coupla that the woman received five bottles
of of the i
What wns the offense committed, if there was any"
reasons for your answer.

VIII. (a) In a poker game A, employing fraud, won P500.00

from B. When the criminal complaint for estafa was pending

Give

raped.
(1) May the two soldiers be d before a Phili
Court? Reasons,
(2) For vhat offense or offenses are they lly liable?
Reasons.
II. (a) Is mare membership in the Cuwnnnist P:rty of the
ilij ble? Cite h

(b) A was taken to a farm by outlsw members B and
C.. B gave A a holo and told the latter that the chief outlaw
wanted A to kill the farmer who was sleeping inside the hut.
A refused, but after B told A “you have to comply with that
order of the chief outlaw, otherwise you will have to come along
with us,” A killed the farmer.

Is A criminally liable? Reason out your answer.

III. (a) What penalties are to be imposed for complex crimes?;
for crimes committed which are different from those intended?

(b) A was seated at the rear side of the orchestra in
a theater. He left his seat with his revolver in hand to look
for another seat behind. On his way, his revolver suddenly was
discharged and the bullet hit B, causing his death, and C, caus-
ing injuries that required more than 80 days to heal.

.If you were the prosecutor, for what offenses or offenses
would you charge A, Reasons.

If convicted, what would be the proper penalty?

IV. (-) Dutmgniah both by their nature and their effects
between and

(b) M, a public school teacher, scolded R, one of her
pupils. The next day, while M was conducting her class, R’s
father boxed M on different parts of her body. The injuries of
M healed more than ten (10) days but less than thirty days.

For what offense or offenses may R’s father be charged?
Give reasons for your answer.

V. (a) Generally the Revised Penal Code )mposes a lower
penalty for crimes d through crimii Cite
one specific offense where the penalty is the same regardless
of whether the offense is committed with criminal intent or
through criminal negligence.

(b) X, a patrolman, was acc\lsed of grave threats be.
fore the JP cowrt. He was arrested and detained in the mu-
nicipal jail. Based on the certification of the Chief of Police
that X performed continued service without mbsence, X was
able to draw his salary dwring the period of his confinement.
The mayor approved the payroll and the treasurer paid the
salary.

What offense or offenses have been committed?

Who are the parties liable therefore? Reasons.

VI. (a) What are included in the civil liability incurred by
a person committing an offense, and how are they made or
satisfied?

(b) Give the two exceptions to the rule that penal laws
shall have a retroactive effect in so far as they favor the per-
sons guilty of a felony. .

(¢) For what offenses may a member of Congress be
arrested during the regular or special session of Congress?

Reasons.
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‘When there was no response P opened the door.

ion befcre the prevncial fiscal, A returned
the P500.00 to B’s wife, with Knowledge of B. After receipt of
the P500, B insisted in the prosecution of A.
If you were the prosecutor, what will you do? Give your
reasons. )

(b) P knocked at the door of the room of his wife, M.
P saw his ille-
gitimate grandfather, G, jumped out of the window. P asked M
why X was inside her room, but M refused to answer. P pursued
X and killed him.

What was the offense committed, if there was any? Reason
out your answer. )
IX. (a) Give the cases where the Indeterminate Sentence Law
does not apply.

(b) D brought his maid E 1o his room. After raising
his cane D compelled E to take off her clothes and dance before
him.

What offense has been committed? Give your reasons.

(¢) F, cashier of the Manila Raiiroad Company, misap-
propriated P50,000.00 in conspiracy with L, a businessman.

For what offense or offenses are F and L liable? Reason
out your answer.
X. (a) State the provision in the Reévised Penal Code which
succeeded the former offense of false prosecution.

(b) In consideration of P15,000 which R gave to S, the
latter agreed to execute the next day a deed of conveyance over
1,000 sq. m. lot in favor of R. On the following day, S did not
comply with the agreement; instead he evaded R. When pressed
by R for compliance, S refused. Later on, S sold the same lot
to another buyer.

What was the offense committed, if there was any?
out your answer.

Reason

POLITICAL LAW

I. (a) State the purpose and scope of the due process of the
Constitution.
M is accused of theft, and after trial the court sen-
tenced him to the proper penalty for said crime.
Having been previously convicted twice by final judg-
ment of the crime of theft, a fact sufficiently alleged
in the ion, he is also d to an additio-
nal penalty of three years of prison correccional pur-
suant to habitual delinquency law. On appeal M con-
tends that the habitual delinquency law is unconstitu-
tional, first, because it inflicts cruel and unusual pu-
nishment, and second, because it punishes an accused
a second tlme for an earlier crime of wlnch he had
been i and i

How should the appellate court resolve the ques.
tions raised by M? Explain your answer.
Give two powers of Congress ‘which although not
expressly granted are implied from the express grants

(b)

IL (a)
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(b,

1L (a
(b,

Iv. (a

®

V. (a

(b)

VL (a

(b,

)

)
)

)
)

)

)

of power, and three isl: powers
granted Congresgs by the constitution.

P, a member of the House of Repreaenhtlm and
of the C of Appoi
filed formal administrative charges aguinxt the jus-
tice of the peace of a muunicipality in his district. At
the investigation of the charges before the Judge of
the Court of First Instance of the province, may P,
over khe objection of the respondent who invokes
Section 17 of Article VI of the Constitution which
provides: “No member of the Commission on Appoint-
ments shall appear as counsel before any court infe-
rior to a coll court of y
be permitted to substantiate his charges?

Reason out your answer.

Distinguish eminent domain from police power.

B is the owner of a big lot in the City of Manila.
With her permission, a private alley was constructed
from the public street bordering her lot inte the in-
terior of her property and the adjoining lot, This
alley serves as the only means of exit to said public
street for the interior residents. B Subsequently ap-

plied for a permit to build a house of strong materials
on the portion of her lot occupied by the privau~
alley. The City E: denied her )} be.
cause the proposed building would close the alléy,
in violation of a city ordinance which provides that
before a building -can be constructed in the interior
of a city lot a private alley must first be provided
and that such alley can not be closed as long as there
are interior residents using the alley as a means
of entrance and egress to and from a public street.

B filed a petition for mandamus in the Court of .

First Instance of Manila to compel the City Engi-
neer to issue a building permit, contending that the
denial of her application is tantamount to taking her
property without compensation and that if the City
of Manila needed her property for a street, it must
first expropriate it.

How should the court decide the case? Explain
your answer. "
Discuss briefly the doctrine of lmmllmty of Govern-
ment from suit.

Commonwealth Act No. 303 penalizes an employer
who being able to make payment, refuses to pay the
salary of his emp for a vi of
said Act, R, as the owner ol a business establishment,
admits that he has not paid his employees. He con-
tends, however, that Commonwealth Act No. 308 is

of the p: of the Ci ion that
“No person shall be imprisoned for debt”.

Decide the case, giving reasons.

State one recognized exception to the rule which pro-
hibits the passage of irrepealable laws, and the reason
or reasons for the exception.

F, a young, ignorant orphan girl residing in one of
the of distant i came to Manila
and started working as a domestic servant in the
house of J who advanced the amount for fare. F
wants to leave J’s employ, but J, without employing
physical force, would not allow her to leave until the
amount advanced to her is paid in full. May a peti-
tion for a writ of habeas corpus on her behalf be gran-
ted in this case.

Reason out your answer.

On what m\lnd or grounds may a provmcnl board
or passed by a

municipal connell‘l
Under a power expressly granted by law to municipal
councils, the municipal council of A passed an ordi-

VIL (a)

(b)

VIIL (a;

()

)

IX. (a)

(b]
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" Under

nance the i of hineries of
more than 20 horse power within certain thickly po-
pulated soctlong of the town A copy of the ordinance
was i i the i board of
the province but that body never approved or disap-
proved the ordinance,

S applied for a permit to install an engine of
more than 20 horse power in a section of the town
wlm'e installation of S\Ich engine is prohibited by the

The mayor d d the
application and S filed a petition for mndmus in
the Court of First Instance ‘of the province to compel
the mayor to issue the permit, contending that the
ordinance is inoperative because it was never ap-
proved by the provincial board of the province.

How should the court decide the case? Reason
out your answer.

‘When does a tax ordinance passed by a city, munici-
pal or municipal district council take effect? Who
may suspend it and of what ground or grounds?

he power granted it by the city charter “to
tax, fiff the license fees -nd regulate the businees of
theaters, ci the Board of
Manila passed an i d
license tax on theatres and cinemﬂtognphs in the City
of Manila. On the other hand, Section 260 of the
National Internal Revenue Code fixes a graduated
amusement tax on theaters and cinematographs and
other places of amusement. T operates several thea-
ters and cinematographs in Manila, and after paying
the amusement tax under the National Internal Reve-
nue Code, he also paid, but under protest, the license
tax required in the aforesaid city ordinance. In the
suit which T filed to recover the license tax from
the City of Manila, he contends that the ordinance
is void because payment of the license tax therein
imposed constitute double taxation.

Is T’s contention tenable? Reason out your answer.
Dlscuss brieﬂy the doctrines of exhaustion of ad-

ies and ive finality of ad-
ministrative decisions.
M and R filed with the Director of Lands separate
lease application under the Public Land Act co-
vering the same portion of the public domain. After
an investigation, with notice to the conflicting ap-
plicants, the Director of Lands rejected M’s appli-
cation and approved that of R. M immediately filed
a petition in the proper court alleging total lack of
evidence to support the decision and grave abuse of
authority and discretion on-the part of the Director
of Lands, and praying for judgment voiding said.de-
cisions and ordering the Director of Lands to ap-
prove his “M” application.

Has M a cause of action against the Director of
Lands, give reason for your answer.

May the President of the Philippines by virtue of
his control of the executive department of the gov-
ernment and his general supervisory authority over
local governments, himself or through an official
of the d by him, in-
vestigate charges against a municipal mayor, a mu-
nicipal vice-mayor, or a member of the municipal
council? Reason out your answer.

C, an alien, adopts the minor S, an alien born in
the Philippines. After the adoption € becomes a
Filipino citizen by naturalization.

Has S, who is still a minor, also become a Filipi-
no citizen in view of Section 16 of the Revised Na-
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X. (a)

(b)

(a)
(b)

(a

(b

turalization Law which provides that “minor chil-
dren of persons naturalized under this law who have
been born in the Philippines shall be considered
citizens thereof”, and Article 341 of the New Civil
Code which states “that the adoption shall give to
the adopted person the same rights and duties as if
bhe were a legitimate child of the adopter”?

Reason out your answer.
In the general elections of 1956, A and B were rival
candidates for mayor of the same municipality.
Fiftysix (56) ballots contained the name of B but
written on spaces for offices other than the office
of the mayor. In the election contest between the
two candidates which involved the 56 ballots, should
these be counted in favor of B? Explain your an-
swer.
R and G were candidates for the office of Provin-
cial Governor of a certain province in 1956, G
was i elected on 8, 1956. With-
in the period fixed by Section 174 of the Revised
Election Code (within two weeks dfter proclama-
tion), R filed his petition contesting G’s election.
Within the time fixed by Section 16 of the same
Code which provides:

“Sec. 176. Procedure x x Xx

(b) The protestee shall answer the protest with.
in five days after being summoned. x x x
(c) Should the protestee desire to impugn the

votes recéived by the protestant in other precincts,

he shall file a counter-protest within the same

period fixed for the answer. x x x
G filed his asnwer and counter-protest on Decem-
ber 16, 1955. On June 1, 1956, G petitioned the
trial court for permission to amend his counter-
protest. by including therein a new precinct. R
objected to the petition to amend. .

Should the court grant G’s petition to amend his
answer and counter-protest.

Reason out your answer.

REMEDIAL LAW
Distinguish cause of action from right of action.
What law governs each,
What determines the singleness of a cause of action
and what is the effect of splitting same?

Supposing an indebtedness of P30,000.00 is pay-
able in five yeéarly amortizations of P6,000.00 each
starting on January 1, 1959, and one every January
1st of each year hereafter, there been no acceleration
clause, The first installment not having been paid,
a demand was made for the sum of P6,000.00, but
debtor refused to pay, alleging that the obligation
was without consideration.

If you are to file a complamt for the creditor,
upon what cause of action would you base it, Give
your reasons.

Differentiate: (1) permissive joinder of parties; (2)
class suit; (3) Derivative suit.

A owns a residential lot with a garage thereon in
Baguio City. He agreed to lease the garage to B
for 2 months under a written contract to be later ex-
ecuted. B, who had taken possession of the garage,
required A to sign the formal contract, but A re-
fused, adding that there was no need for it.

.. 1t B filed an action to compel A to execute the
agreed contract, ls the action “in rem" or “in per
sonam”?

In what actlon or actxons is a Jurlg'ment on the plead-

. ings, or a jndgment bmd on stlpulahon of facts
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or of or obtain-

not

1v.

VI.

yin.

(b)

(a

)

(b)

(a,

)

(b)

(b)

(a)

(b) A was

)
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able?

A sued B in .the Court of First lmhlwe to recover
P10,000.00. B, the defend d.the

within the period provided for by law. Later A, the
plaintiff, filed a notice to dismiss the action. The
case was nevertheless set for trial with notice to the
parties. On the day of the trial plaintiff was ab-
sent and the defendant moved for the dismissal of
the case, and the court dismissed the case. One
year later,. A filed ‘the .same action against
B. The defendant B filed a motion to dismiss,
on the ground that the dismissal of the first
action was bar. Decide the case, giving your rea-
sons, N . L
May a court of first instance issue an injunetion in
connection vith a picket established by a striking
union of laborers by reason of a pending case of un-
fair labor practices in the Court of Industrial Rela-
tions? Reason out your answer.

A filed & complaint in the Court of First Instance ag-
ainst M & Co., an insurance company, to collect the
value of a fire insurance policy covering A’s prop-
erty which was burnt. A obtained judgment in his
favor and notice thereof was served on’the insurance
company on December 20, 1958. The decisioni became
final on January 19, 1958. Four months and fifteen
days after the decision has became final, M & Co.
learned that the fire was intentional and succeeded
in gathering evidence to this effect.

Is there any remedy for M & Co. by which it
may relieve itself from compliance with the judg-
ment?

If in the affirmative, upon what grounds and in
what manner may the relief be obtained? If in the
negative, state your reasons.

In what respect has the new Civli Code affected the
provisions o! the Rules of Court in the matter 0f~
1) L (2) Adopti @ P

of death for purposes of succession?

X -obtained a judgment for money against Y in the
Municipal Court. Pending trial of Y’s appeal in the
Court of First Instance, Y dies.

(1) Can X file his judgment in the administra-
tion of Y’ estate? (2) Supposing Y died after
judgment against him by the Court of First Instance,
what would X's remedy be? (3) Supposing further
that execution of the judgment of the CFI has been
levied on Y’s property at the time of his death, what
remedy does X have? Reason out your answers.
Distinguish from each ol:her suspension of payment;
voluntary i
R, administrator of the estate of the deceased S,
after submitting his inventory, files 2 motion in the
administration proceedings praying for an order di-
recting X to deliver to R the house and lot included
in R’s inventory. The Court, without hearing, grants
the motion and issues the corresponding order. X,
nothwithstanding the order, refuses to.deliver the prop-
erty clummg that it was. donated to_him inter vivos by
the d d S. R ds that the d tion was null
and void. R asks the Court to..declare the donation
invalid, to declare X in contempt of Gourt, and to
compel X to deliver the property. "

.. If you were counsel for X, on what gtounfl would
you oppose the second motion. and aseail the first or-
der? Reasons, . oy
Name three grounds for K3 mohon quash thnt are
not apparent upon the fwe of .2 complaint or informa-
tion. R
for alleged




VIIL

IX.

62

(a)

(b,

2

[$%

@)
®)

(s,

(b)

(a)

(b)

that he with intent
to kill, hurled from a house-window, a big stone at
B while the latter was passing along A's house, with-
out hitting her. At trial the prosecution established
that B was injured probably by a splinter when the
stone hit the pavement which physical injury required
eleven days to heal with medical attendance, and the
Court admitted the evid over the vig objec-
tion of the defense on the ground that there was no
allegation of physical injury in the information.

Ruling that the intent to kill had not been pro-
ven, the Court, however, convicted the defendant of
less serious physical injuries. Was the judgment of
conviction well taken? Reasons.

‘When may an information be amended without leave
of court?

A, defendant in a criminal case took the witmess
stand on his own behalf. In his cross-examination, can
he be compelled to:

Write or give of his h

piece of paper So as to determine whether he had writ-
ten another allegedly falsified document?

Place his foot upon a footprint on the ground, to see
if said footprint tallied with his own?

Produce certain documents proven to be in his pos-
session? Give reason for your answer.

State the Hearsay Evidence Rule and discuss the dif-
ference in its effects when oﬂered bestlmomally and
‘when by ex-
amples.

Y had purchased a parcel of land from X and paid
P1,000.00 therefor, leaving a balance of P200.00. Z
did not personally intervene in his transaction, but
subsequently meeting X, had verbally guaranteed pay-
ment of of said balance. In an action for the recovery
of the balance foled by X against Y and Z, the evidence
had disclosed that Y had just been acting as an agent
or representative of Z in said purchase. As a matter
of fact Z was the real purchaser of the land. Will
Z’s defense, under the Statue of Frauds, that his
“promise to answer for that debt of another” not
being in writing and consequently invalid, proper?
Reasons,

State the rule or principle of evidence called “Res
inter alios Acta” both in criminal as well as in civil
cases. Reasons for the rule.

In an extra-judicial confession had before the Cons-
tabulary and NBI officers, A, charged with murder.
voluntarily admitted the charge, but incriminated B
and C as his coconspriators. Apprehended, B and C
vehemently denied the charge or any participation
therein. Disregarding however, B & C’s counsel’s ob-
Jjection to the admissibility of A’s confession ls agamst
B & C, the filed the in-
formation against the trio.

At the trial before the Court of First Istance,
counsel for B & C again vigorously objected to A’s
testimony.

Is A’s testimony on te witness stand incrimi-
nating B & C admissible against them? Reasons.
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LEGAL ETHICS AND PRACTICAL EXERCISES

(a)
)

You may answer the following two questions sepa-
rately or together.

Is the “ethics” of the legal profession in this ju-
risdiction provided for in a specific statute or rule of
court? If so, indicate generally the corresponding
statute or rule.

I,

@)

(b)

(a)

(b)

(@

(3)

(a)

(b

@)
@)

(b)
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If legal ethics in this jurisdiction is not covered by
positive statute or rule of court, indicate generally
the source or sources of authority for finding that a
lawyer has acted unethically.
Senator X is engaged in the practice of law. One day,
‘three prospective clients, A, B, and C, asked him to
represent them in three separate cases, as follows: A
is a municipal mayor accused of murder; B is the
owner of a piece of land and is defendant in expro-
priation proceedings filed by the City of Manila; and
C is an infantry officer who is accused in courtmar-
‘tials proceedings.

Can Senator X properly accept all the cases?
Briefly explain your answer.
Can an attorney of record, with a_written contract
of partnership, withdraw from a case against the
wishes of his client? Explain your answer briefly.
X has been convicted of murder by a Court of First
Inst: and he has led to the S Court.
Atty. R was appointed tounsel de officio. After study-
ing the records, Atty. R came to the conclusion that
X is really guilty. Which of the following alternative
actions may be properly take?
File a brief and contend nevertheless that X is not
guilty.
File a brief, or motion, asking that the decision be
affirmed
File a motion praying that the Court relieve him as
counsel de officio on the ground that he can not ade-
quately represent X because he believes him guilty.
Rep. Act No. 145 penalizes the receipt of fees by a
lawyer in excess of P20.00 in relation to claims for be-
nefits under statutes of the United States being ad-
ministered by the U.S. Veterans Administration. Atty.
M was found quilty and convicted in a criminal case
for violation of said Rep. Act No. 146 for having so-
licited, charged, and received, as fees, amounts in ex-
cess of P20.00.

May Atty. M be disbarred because of his convic-
tion? Give your reasons,
As lawyer for client X, Atty. A secured a money judg-
ment against Y before a court of first instance. On
appeal by Y, X hired another lawyer to represent him
in the appeal and judgment was affirmed. Two years
after the decision had become final, X tried to execute
his judgment against property which he thought be-
longed to Y but which a third party, Z, claimed to be
his. As a matter of fact, Z filed a complaint against
X and the Sheriff to vindicate his title to the proper-
ty. Z wag represented by Atty. A.

Did Atty. A commit any breach of legal ethics?
Reason out your answer.
Atty. A consented to the publication, but for only one
time, of the following advertisement in a local news-
paper ag a gift from a client:

“Free legal consultation for the poor.
Marriage license promptly secured and arranged
according to wishes of parties.

“Atty. A — Tel. 392; 41 Escolta”.
Did Atty. A violate any statute or rule of court?
State whether the Supreme Court has decided any
case with similar facts; and if so, give the ruling
enunciated by the Court.
B took an affidavit to his lawyer, A, who was also a
notary public for ratification. B swore to the affidavit
and sign it before A, who ratified, the same and made
the corresponding entry in his notarial register with-
out reading it. B took all the copies of the affidavit
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with him. It turned out later that the affidavit con-
tained allegations that B, a married man, had agreed
to live separately from his wife, confirming that
each of them could choose another lifetime partner
without interference from the other.

Can the act of Atty. A, in ratifying the affidavit
subject him to disbarment, ? Briefly reason out your
answer.

F is the leading lawyer in his province. C, a resident
of the same province, having a doubtful claim against
P, another resident, consult with F, showing him pa-
pers and giving him facts relative to the claim. F
thereafter tells C he believes that C does not have a
case against P and politely refuses to handle the case
Subsequently, C hires the services of another lawyer
and files suit against P. P now approaches lnd ask
F to represent him,

What consideration may be invoked in support of F’s
acceptance of the request that he represent P in the
case?

‘What consideration in contra may be invoked?

State whether the Supreme Court has decided any
‘case with similar facts; and if so, give the ruling
enunciated by the Court.

1)

@)
®)

(b)
are over but before the results are published, you are
engaged to represent the accused in a criminal case
of damage to property through reckless imprudence
pending before the Municipal Court of Manila. Can
you legally represent the accused? Briefly explain
your answer.

After a pretrial was had in a civil case, Judge B
casually states the following to the attorney for:the
plaintiff: “Atty. X, I do not believe in the veracity of
or relevancy of your evidence. I advise you to com-
promise your case.”

VI.

Suppose that next month after the bar examin.ations‘

1)

@)
(a)

Has the judge committed any breach of judicial
ethics? Explain you answer.

‘What remedy, if any does the plaintiff have? Explain.
A bus, driven by X collided with and damaged the
car of Y. In the criminal case filed for physical in-
juries and damage to the property through reckless
imprudence, Judge G acquitted the accused X. Subse.
quently, Y filed a civil action for damages against X.
The civil case was assigned to the sala of Judge G.
Can Judge G be disqualified from hearing the civil
case? Briefly give your reasons.

If X should seek to disqualify Judge G, how should
he go about it?

VII. SW, a woman married to FH, sold two parcels of
land located in Quezon City for P20,000.00 to Mr. &
Mrs. AB. Prepare the notarial acknowledgment for a
simple unilateral deed of absolute sale to cover the
‘transaction, supplying all necessary data.

Prepare a simple negotiable promissory note with an
acceleration clause.

‘(b)

VIII. (a) Using your own facts, prepare a paragraph for in-
clusion in the articles of mcorponhon of a company
. providing for its authork
Supplying your own facts, prepare a simple bill of

exchange.

(b,

T is the owner of an apartment house. He leased
apartment No. 2 to H for a year, terminating on July
81, 1959. Although no extension to.the lease was
granted, H refused to vacate. On August 16th, as
Attorney for T, you filed a complaint for ejectment
against H. Reproduce your entire complaint.

Omitting caption and title, and supplying all neces-
sary facts, prepare the body of an information’
‘charging the accused with bigamy.

Manila. Aukust 30, 1959

IX. (a)

COURT OF APPEALS . .. (Gontinued from page 50)
lect to perform any duty specifically enjoined by law.

The petitioner alleges that it orally acquiesced to the .cross
examination of its witness before a commissioner subject “to the
proviso that in the evenc many legal q\mti»nl or issues arise
during the ion before the the same
shall be retunred to the court as the commissioner is powerless
to rule on them.” However, the order of August 10, 1959 com-
pletely belies this — which is p y the reason why
it is not among the annexes submitted with the petition, despite
the fact that it is précisely the same order being questioned.

Upon the other hand, it cannot be successfully denied that
the principal issue of Civil Case No. 36113 requires a tedious exa-
mination of a lengthy and comphcated account. Aside from the
P160,000.00 for moral and v and y's fees,
the plaintiff therein, herein petitioner, asked for the payment of
£35,000.00 representing its capital contribution to the filming of
“Buhay at Pag-ibig ni Dr.. Jose Rizal”; P31,000.00 representing dam-
ages due to padded production costs; P10,000.00 representing
earned and concealed profits; and P50,000.00 for unrealized but
expected profits. While the defendant therein, herein respondent
corporation, alleged that the total cost of the production of the
film was not only P70,000.00 as previously estimated, but P101,
424.86; that every item of expense is supported by invoices and
vouchers; that the more than six months’ showing of the film in
different theaters would require the report of the ticket sellers;
ahd that the statement of account covering all income and expenses
would demand the ineervenhon and testimony of public account-
ants. It is 1 that the d judge on his
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own motion and even without the consent of the parties, could
have legally referred the aforementioned civil case to the commis-
sioner directing the latter to hear and report upon the entire
issue, pursuant to section 2 of the rule aforecited. .

WHEREFORE, the instant petition is' denied and dismissed,
with costs against the petitioner.

IT IS SO ORDERED.
Dizon and Pefia, JJ., concurred.

NO MONEY?

A famous lawyer was called in to see a man in the county
jail accused of murder.

When he returned to his office, his secretary said, “Well, did
you take the case, Mr. Blank?”

“No, I didn’t take it.”

“Why, didn’t you think the man wag justified in his acts?”

“My dear young lady,’ said the lawyer, “he certainly was not
financially justified in committing murder.” — Naples (N.Y.)
Record.

NONE WHATSOEVER

Judge: This is a malpractice case, and the defendant is a
doctor. Does that create any bias or prejudme in you in any re-
spect because the defend: is of that

Juror: No, Your Honor.

Judge: What is your occupation?

Juror: Undertaker. — Minnesota Bulletin.
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PROFILES:

ARSENIO SANTOS
Judge, Court of First Instance of Pampanga

To temper justice with mercy is an act of humanity. It is no
less an act of nobility. Mercy is rightly described as the crown
of justice. There is always the recurring possibility that what
Justinian or an assistant of his defined as “the earnest and cons-
tant will to render to every man his due” may have erted, that
the proverbial scale or balance may have been tipped in favor of
severity or inJustlee

It is altogether unfortunate that in the administration of
justice in the Philippines, many a judge often forgets to temper
justice or what he thinks is just. The reason ig that in constru-
ing or interpreting the law, he adheres more to the letter than
to the spirit that prompted the enactment of such law.

Years ago, an American Weorld War weteran, wishing to
allay the pangs of hunger, yielded to the temptation of helping
himself to a few apples and a pound of grapes. Later he told
the fruit vendor that he had no money and consequently could
not pay for the damage. He was placed under arrest. Brought
to court, he confessed to the judge that since he left the army he
had been out of job, that he had tried his best to look for one but
without success, that he had a wife and son to share his lot.

Satisfied that the accused had told nothing but the truth,
the judge set him free. He went further: he asked the people
in court to chip in whatever they could for the old veteran. The
audience contributed twenty-five dollars with which the accused
refurned home plus a job. Possibly, what the good judge had
done was not strictly in accordance with the law, but he earned
high commendations both from the press and the public.

Feeiinz hungry after going his daily rounds in the old Walled
City for possible customers, a young bootblack seated himself in
a Chinese restaurant and ordered some food. Affer finishing his
meal, he went to the manager and told him that he had no money
with which to pay. He was arrested, charged with estafa, and
was sentenced by the municipal judge to more than one month’s
imprisonment. The judge excused himself by saying, possibly to
salve -his-conscience, that the law gave -him no discretion.

Finding himself similarly situated as his American counter-
part, a judge of the Comrt of First Instance of Pampanga, with
out having heard about the American veteran’s casé, recently ac-
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quitted an old man, an ex-guerrilla, charged with having helped
himself also to some food for himself and his wife and children.
He pleaded guilty, but begged that he be given another chance as
he had failed in his effort to look for a job. A number of wit-
nesses testified to the truth of the guerrilla’s statement. The
judge generously responded to the plea for mercy, had the hat pass-
ed around in court for those who were willing to help. Not only
did the prisoner return home with money, but what was better,
he was assured of a job in the community.

The judge who did honor to his position and still does is a
son of Bulacan, but a district judge of Pampanga. Judge Arse.
nio Santos, a native of Malabon, is not only a man of understand-
ing, but a man of broad sympathies, who, despite his inherited
wealth, has not lost the common touch. He has had a varied ca-
reer that gave him perspective and experience. He finished his
collegiate course at the Ateneo de Manila, majoring in philosophy.

d in his home town largely due
to his kindnesl to the people and bis willingness and disposition
to help wherever he can, he was elected mayor of Malabon in
1916 when he was barely 19 years of age.

Knovring that he was a minor, his opponent filed quo uwnr.
ranto proceedings. Unseated by order of the court, Santos was
mmed acting mayor or rather municipal president by the Gover-

1. With reh he ted His

posltwn did not prevent him from taking up hw, the intricacies

ies of which fasei d him after he lost in court.

In 1921 he completed his law course at the famed Escuela de De-
recho, now defunct, and passed the bar in the same year.

Promptly, he was designated secretary of Bulacan’s provincial
board. The late Governor- General Wood ‘took notice of him and
d him acting 3 but not to
be in politics, he resigned in two days. Effom ‘were exerted by
General Wood to keep him in office, but he firmly declined the
offer. He wanted to remain just a plain citizen, a lawyer, not
a politician, by profession. He had enough law practice and that
apparently satisfied him. His books and his studies had more
attraction for him than positions in the government.,

The late President Quezon, who knew how to select his men,
offered to appoint him provincial fiscal, then judge; but gratefully
he declined both offers. In 1946 or after liberation, President Os-
meifia prevailed upon him to accept a position in the judiciary.
Circumstances, however, did not permit him to remain long. It
was only in 1954 that he finally consented to give up his law
practice and accepted his appointment by the late President Mag-
saysay as judge of the Court of First Instance.

One of the important cases recently decided by him is that of
the incumbent mayor of Angeles, Pampanga, in which the mayor,
who appeared in the certifichte of canvass as having lost by one
vote, asked for the recounting of the votes ih a certain precinct in
Angeles, basing his petition on the discrepancy between the num-
ber of votes written in words and the number of votes written in
figures. The opposing candidate contended that such discrepancy
was not a ground for the recounting of votes because in case of
conflict between the figures and the words, the latter must prevail.
Judge Santos decided the case in the sense that there was discre-
pancy among the election returns themselves in so far ag the fi-
gures and words of ‘the number of votes was concerned, and or-
dered the recounting of the votes. In the certiorari filed by the

i did: the St Court ined the opinion of

Judge Santos.

Lawyers appearing before Judge Santos are unanimous in
their opinion.that because of his splendid ruord, his blckground
and experience, he should be elevated to the Court of Appeals.
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