MR. BROWNELL’S OPINION ON U S. BASES

Rolowing is the full text »f the 'egal opimon »f U.S. Atorney
General Herbvert Growned Jr. -Adaiming the Jnited Stotes nas title
i ke Philippines. It was submitted

Tha Honorable

The Secretary of State
My dear Mr. Secretary:

Thus is in respouse to the re-
qiest of your legal adviser,
dated Apnil 17, 1953, for am
opiman respecing title to Uni-
ted States mlitary bases, in-
ciuding naval reservations and
fueling stations, in the Ph lip.
pInes. The request 1s ajpa-
rently jomed i by the scereta-
ries Of the navy and air force
and the director of the budget
oureau, who ave ‘represented
with you in an interdepart.
mental committee considering
the Manila joint staff commit.
tee repoxt (August 15, )
for the settlement of Uuited
States prope-ty rights and re-

MR. BROWNELL JR. lated problems in the Philip.

pines.  Accompanying the re-

quest for an obmbn is a memorandum of the legal adviser, which

the navy and air force consider to be a fair and full statement of

the legal issues, together with a considerable number of support-
ing classii ed documents.

Th principal question is whethexr the United States retains
title=the proprietary interest as -listinguished from sovereign
in the lands or aveas in the Philippines compuising the mul
and naval bases, reservatioms, and stations which it held as smch
immediately prior to Philippine independence, achicvied July 4, 1946,
(There is, of course, no issue as to the parts of such lands or areas
which have since been conveyed by express, formal grant of the
United States to the Philippine govermment) If the answer is
that the United States comtinues to own the base lands or areas,
the further questions are whether the United States is umder ob-
ligation to transfer them to the Philippine government presently
without compensation, or if there is no such obligation, whether tha
President is authorized to make such a transfer.

-

1.

The problem begins with the Philippine Independence act—
also known as the Tydings-McDuffie act—of March 24, 1934. In
preparation of Philippine independence, provision wa:s made for a
commonwealth government as a bridge to complete independence,
and for complete independence on the fourth day of July following
a ten-year period of commonwealth government. The commoun-
wealth government came into existence on November 15, 1935, so
the contemplated and actual date of independence became July 4, 1946.

The Philippine Independence act, in section 5, trausferred to
the commonwealth government all the property and rights ac-
quired in the Philippine Islands by the United Stutes under the
treaties of 1893 and 1900 with Spain, “except such land or other
property as has heretofore been designated by the President of the
United States for military and other reservations of the govern-
ment of the United States,” and except such land or property as
may have been sold. Previous acts of congress had placed under
the control of the then governments of the islands all property
acquired by the United States under the treaties with Spain,
except such land or property as might be designated by the Pres-
ident for military or other reservations. Section 12 of the Act
of July 1, 1902, (32 Stat. 691, 695) substantially reenacted by
section 9 of the Act of August 29, 1916, (39 Stat. 545, 547) and,
from time to time by cxecutive orders of the President, certair
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areas were designated as military or naval reservations. Exercise
of the authority granted to the President to designate land for
military and other reservations vested title to the designated land
in the United States until otherwise disposed of by the Piesident
(28 Op. A.G. 262, 1910).

Section 10 (a) of the Philippine Independence act provided
for the recognition of Philippine independence and the withdrawal
of American sovereignty. On the specified fourth day of July,
(1946) the President of the United States by proclamation was to
withdraw and surrender “all right of possession, supervisionf
jurisdiction, control, or sovereignly then existing and exercised by
the United States in and over the territory and people of the
Philippine Islands, including all military and other reservations
of the government of the United States in the Philippines (exvept
such naval reservation and fueling stations as are reserved under
Section 5),” and was to recognize the independence of the Phil-
ippine Islands as a separate and self-governing nation. Under
section 10 (b), the President was authorized to enter into nego-
tiations with the government of the Phl]lpplne Islands not later
than two years after his pr d
for the ‘“‘adjustment and settlement of a]] questions relating to
naval reservations and fueling stations of the United States n
the Philippine Isiands, and pending such adjustment and settle.
ment the matter of naval reservations and fueling stations shall
remain in its present status.”” TUnder section 2 (b) (1) and (/)
it was requived that the Philippine Constitution provide, effective
upon independence, that the property rights of the United States
and the Philippine Islands shall be promptly adjusted and settled:
and that by way of further assurance the Philippine government
would embody the foregoing provision. and certain others, in @
treaty with the United States.

The words of section 10 (a) on their face appear to be a relin.

to the Phili ic of sovereignty over the
Philippine territory, including military and other reservations of
the United States but excluding United States naval reservations
and fueling stations, and not a relinquishment or conveyance of
title or proprietary right, such as was made in the language of
section 5 to the commonwealth government. Except for the military
and other reservations, this phraseology of section 10 (a) was
entirely consistent with section 5. There was no ambiguity since
the commonwealth government was vested with title to public prop-
erty to which the independent republic would succeed, and it need
ed only the session of sovereignty to complete its absolute contrcl.
But the military and other reservations designated by the Pres-
ident of the United States had not been conveyed to the com-
monwealth government by section 5. Hernce, without a further
explanation, it would seem that the force of section 10 (a), inso-
far as United States military reservations were concerned, was
a grant of sovereingty to the Philippine Republic but leaving
title to the fee in the United States.

However, it appears that more was intended. The 1934
Tydings-McDuffie Philippine Independence act, which required and
had received the acceptance of the Philippine Legislature, was the
reenactment with some few changes of the Hare-Tlawes-Cutting
Act of January 17, 1933. Like the Tydings-McDuffie Act
the 1933 act called for acceptance by the Philippine Legisla-~
ture but had been rejected by the Philippine Legislature on sev-
eral grounds, one of which was the issue of military reservations.
Under the Hare-Hawes-Cutting Act, the section 5 grant to the
commonwealth government of ownership of property except mili-
tary and other reservations of the United States was the same as
appeared in the later act. But while the section 10 grant of
sovereigntly included military and other reservations of the United
States, it permitted the President to redesignate and thereby re-
tain for the United States any or all of the land reserved under
section for the United States within two years after the procla.
wation of independence (47 Stat. 768). As stated by the managers
of the bill for the house of representatives:

“The effect of the conference agreement is to reserve to the
United States upon final withdrawal of the sovereignty of the
Unrited States from the Philippine Islands, such land or other
property which has leretofore been designated for military and
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cther purposes as may be redesignated by the President of the
United States within two years after the date of independence.”

This retention of military reservations was unacceptable to
the Philippine Legislature which, in declining to accept the act,
included among its reasons a statement that “the military, naval,
and other reservations provided for in the said act are inconsist-
ent with true independence, violate national dignity, and are sub-
ject to misunderstanding.”

There were other reasons for rejection. But it appeared that
the best compromise that the President was able to offer at the
time was 2 request to congress to remove the more objectionable
features from the military base provisions and to correct at some
later date, after hearings, whatever imperfections or inequalities
existed in the sections of the Hare-Hawes-Cutting Act. According-
ly, on March 2, 1934, the President provosed the following changes
in the Hare-Hawes-Cutting Act:

“As to the military bases, I recommend that this provision be
eliminated from the law and - that these bases be relinquished
simultaneously with the accomplishment of final Philippine in-
dependence.

“‘As to the naval bases, I recommend that the law be so
amended as to provide for the ultimate settlement of this
matter on terms satisfactory to our own government and that of the
Philippine Islands.”

In the support of these recommendations the Tydings-McDuffie
act was enacted. It removed from the first paragraph of section
10 of the old act the option of the United States to redesignate
and retain any or all of the land or property reserved for mili-
tary or other reservations, and retained for the United States
only “such naval reservations and fueling stations as are reserved
under section 5.” Also there was transferred from section 10 to
section 2 the provisions to be included in the Philippine Constitu-
tion, including the provision to be effective upor independence
that property vights of the United States in the Philippine Ts-
larnds shall be promptly adjusted and settled. TIn their place there
was inserted a second and final paragraph:

“(b) The President of United States is hereby authorized and
emnowered to enter into negotiations with the government of the
Philippine Islands, not later than two vears after his proclamation
recoenizing the independence of the Philippine Islands, for the ad-
justment and settlement of all questions relating to naval reserva-
tions and fueling stations of the United States in the Philippine
Islands. and pending such adiustment and settlement the matter
of naval reservations and fueling stations shall remain in its pre-
sent status.!

In describing the effect of these changes, the house committee
on insular affairs and the senate committee on territories and in-
sular affairs gave identical explanations as follows:

“5. The United States agrees to relingish all reservations now
designated for the use of the United States Army after the in-
stitution of the independent government, but reserves the rizht,
at its discretion. to retain and maintain naval bases and fueling
stations in the Philipnine Islands.

“6. The feasibility of further retaining and maintaining naval
bzses and fueling stations in the Philippine Islands after the in-
dependent government is constituted, will be the subject of con-
ferences between the two governments.”

In addition, both reports included the following statement re-
garding the purpose and intent of the new measure:

“The pending hill (M.R. 8573) is a proposal to reenact the
Hare-Hawes-Cutting bill,  with the exception that the United
States agrees, after the establishment of the ind ds gover
to withdraw its sovereignty and relinquish ail lands now constitu-
ting reservations for the United States Army in the islands and
all other reservations, excepting those which have heretofore heen
designated for the use of the United States Navy and for fueling
stations,” (Underscoring supplied.)

It would thus appear that it was intended, after the common-
wealth period, that the United States would give up its property
and rights in military reservations including the right to main-
tain them as bases; but that the United States would retain its
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property rights in naval reservations and fueling stations and the
right to maintain them, subject to further discussions and the
changes effected, if any, by a final adjustment and settlement
of all questions pertaining to naval bases. The discussions were
te be begun within two years after the proclamation of inde-
pendence, but there would be no change in status of the naval re-
servations and stations until and unless the final settlement pro-
duced a change The Philippine Independence Act on May 1,
1934, and following the adoption of the Constitution and its ap-
proval in a plebicite in 1935, the Commonwealth regime was in-
augurated.

The contemporary opinion of authoritative sources supported
the view that section 10 intended a transfer to the new republie
of property rights in United States military reservations, as well
as the grant of sovereignty, when independenre was 1, be achieved.
For example, the joint preparatory committee on Philippine af-
fairs, created April 14, 1937, pursuant to an arrangement hetween
the President of the United States and the President of the Phil-
ippines, included in its report a statement on United States gov-
ernment property in the Philippines, After referring to sections
5, 10, and 2 of the Philippine Independence act, the committee
made the following statement:

“After the independent government is established on July 4,
1946, the government of the United States will require, for its
official establishments in the Philippines, properties such as a
government normally maintains in the territory of a foreign coun-
try. For instance, the government of the United States' now con-
templates the erection of certain buildings on a portion of the
Camp John Hay military reservation, near the city uf Baguio, for
the use of its official repr i in the Phi i during
and following the Commonweolth period. TUnless some arrange-
ment is made before the independent government comes into exist-
ence, this property, as a part of a military reservation, must be
surrendered to the independent government. In view of the ex-
tensive propertics which will be turned over to the independent
gevernment under existing law, the committee also recommends,
as a matter of equity, that, prior to the estaklishment of the govern-
ment, some arrangement be made under which title to such prop-
erties as the United States may require for the aforementioned
purpose would either be 'retroceded to the United States with-
cut compensation, or be acquired by the United States through an
exchange of properties.”

This report became the basis for the 1939 amendments of the
Philippine Independence Act. Significantly, in regard to the prop-
erty amendments effected by the 1939 act, it was section 10 of the
basic act which was amended. (Act of August 7, 1939, 52 Stat.
1226, 1230-1231.) A new subsection (¢) was added to section 10,
‘which authorized the President, among other things, to designate
properties of the United States in the Philippines suitable for
diplomatic and consular It was provided that the
property so designated “shall continue to be vested in fee-simple
in the United States notwithstanding the provisions contained
in subsection (a) of this section.” Likewise, title to the lands and
buildings constituting the official residences of the United States
High Commissioner was to continue to be vested in the United
States after July 4, 1946, notwithstanding the provisions con-
tained in section 10(a). The senate and house reports indicated
that it was necessary to make these previsions, else all proper-
ties held or owned by the United States in the Philippines would
be transferred to the independent government of the Philippines.

Thus, prior to the war with Japan, contemporary interpreta-
tion and expectation was that upon achievement of Philippine in-
dependence the United States would relinquish operation and own-
ership of military and other reservations in the Philippines, re-
taining only 1) operation and ownership of naval reservations and
fueling stations, subject to subsequent negotiations with the Phil-
ippine Republic, and 2) ownership of consular and diplomatic
properties, including the residences of the former high commission-
er. It was also contemplated, pursuant to section 2(b) of the
Philippine Independence act and article 16 of the Philippine Con-

March 31, 1954 THE LAWYERS JOURNAL



MR. BROWNELL'S . . . ‘e

stitution, that the property rights of the United States in the
Philippine Islands would be promptly adjusted and settled follow-
ing the r ition of ind d of the Philippinc Islands; and
by way of further assurance, the government of the Philippines
would embody tlis provision in a treaty with the United States.

The advent of war with Japan brought a complete change in
the mutual relationship between the United States and the Philip-
pines. The occupation of the Islands by Japan wade it neces-
sary for United States forces to drive out the invaders. It was
obvious to the people and governments of both the United States
and the Philippines that, even after Philippine independence was
achieved, there would be need for more adequate military in-
stallations in the Philippi than was d by the Inde-
rendence Act for the protection of the Island. Discussions re-
garding future American bases in the Philippines arose in 1943
and culminated in the adoption of senate joint resolution 93 of
the 78th congress. which became P. T. 380, approved June 29, 1044
(58 Stat. 625. Section 2 provided.)

‘“After negotiation with the President of the Commonwealth
of the Philippines, or the President of the Filipino Republic, the
President of the United States is hereby authorized by such means
as he finds appropriate to withhold or to acquire and to retain
such bases, necessary appurtenances to such bases, and the riglts
incident thereto, in addition to any provided for by the act of
March 24, 1934, as he may deem necessary for the mutual pro-
tection of the Philippine Islands and of the United States.”

The President also was authorized in section 3 to advance the
date for granting independence prior to July 4, 1946, but this was
never done.

As noted by the senate and house committees which recom-
mended the adoption of S. J. Res. 93:

“This joint resolution deals with the subject of Filipino inde-
pendence and the future security of the United States and the
coming Philippine Republic. The whole subject of the Philippine
matter, both present and future has been considered by President
Roosevelt;  President Manuel Quezon, of the Philippine Com-
monwealth, now living in Washington; various departments of
cur government interested in the Philippines; and by members and
committees of congres.* * *

“First, the President of the United States is authorized, after
regotiation with the President of the Commonwealth of the Fhil-
ippines or the President of the Filipino Republic, to withhold or
to acquire and retain such bases, necessary appurtenances to such
bases, and the rights incident thereto, in addition to any vro-
vided by the Tydings-McDuffie law., as he may deem necessary
for the full and mutual protction of the Philippine Islands and the
Urited States.”

The concept of the Tvdings-McDuffie Act that the United
States would withdraw almost 2ntirely from the pgiving of mili-
tarv protection to the Philippines was thereby erased. and by mu-
tual understandine. On their part. the Philippine leadership
and legislature accepted the snirit and the letter of Joint Reso-
lution 93.  Culminating newotiations hetween President Truman
and Philipnine President Osmefia, both signed an agreement on
Mav 14. 1§45 setting forth a preliminary statement of general
rrinciples pertainine to the United States military and naval bas2
svstem in the Philippines to he used as a basis for detailed dis-
cussions and staff studies. Among the provisions of this prelimi-
nary statement were the following:

“6. Pending development of the detailed plan, the U.S. will
retain all sites which were held by U.S. armv as military reser-
vations on 7 December 1941 and by the U.S. navy except at
Cavite, and will be accorded rights to sites in the localities shown
on the attached appendix.

“7. The U.S. will have the right to retain, or to exchange
for sites listed in paragraph 6 above, those sites wherein are lo-
cated bases. installations, or facilities which have heen or may
be developed in the course of the present war, to acquire add’tion-
al sites and to acquire such sites in the future as may be required
by changes in the means and methods of warfare, including the
development of new weapons. The U.S. will have the right to
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acquire sites and install, maintain and operate thereon, the re-
quired communication and navigation facilities and radar instal-
lations.”

In addition, the Philippine legislature acted on the matter
when it passed Joint Resolution 4, approved July 28, 1945. Noting
that the United States government had enacted joint resolution
93, and that such action had been ‘‘concurred in by the gov-
ernment of the Commonwealth of the Philippines then establish
in Washington, it resolved “that the congress of the Philippines
adhere to the policy and intent” of joint resolution 93. Further:

“That in order to speedily effectuate the policy declared by
the congress of the United States and approved by the government
of the Commonwealth of the Philippines, the President of the Phil-
ippines is authorized to negotiate with the President of the United
States the establishment of the aforesaid bases, so as to insure
the territorial integrity of the Philippines, the mutual protection
of the Philippines and the United States, and the maintenance of
peace in the Pacific.”

Thus it appears that the intentions of the Philippine Independ-
ence act respecting military reservations were mutually altered
in favor of a policy looking toward the expansion of military,
naval, and air bases in the Philippine—a policy wholly inconsist-
ent with the idca of an automatic transfer of the property consti-
tuting the bases upon the achicving of independence. Not only
was the President of the United States authorized to withhcld and
retain or acquire and retain bases in addition to any provided by the
Tydings-McDuffie law, but he was authorized to do these things in
negotiation with the President of the future Republic of the Philip-
pines as well as the then President of the Commonwealth of the
Phlippines; making it quite clear that ownership and operation
were to continue well after independence was achieved. And this
broad pattern for the continuance and expansion of bases was ac-
cepted, though no acceptance was technically required at the time,
by the President and legislature of the Philippines. .

In my view, the change wrought by the joint resolution of Jun
29, 1944, is decisive of the intention to retain title, and of the
fact that title was retained, in the United States, to the property
owned and used or reserved by the United States prior to Philip-
pine independence as military and naval reservations, bases, or
stations. However, if further evidence of this purpose and fact is
needed, it is supplied by the second section of the Philippine
Property Act of 1946 (Act of July 3 ,1946, 60 Stat. 418).

In addition to the post-war military defense problems there
were a host of post-war rehabilitation and restoration problems
in which United States help was essential even after independence
of the Philippines was achieved. Congress had enacted a Philippine
Rehabilitation act providing for the conduct of many federal ser-
vices in the islands. It was necessary for these agencies to
cccupy real property and use personal property owned by the
United States. Otherwise, the agencies’ appropriations would be
diverted to the purchase or rental of the needed space and equip-
ment. Our government had brought into the Philippine large
stores of supplies and equipment for purposes of the war and re-
habilitation. In addition, the alien property custodian held lavge
amounts of property seized from enemy aliens.

In view of all the changes in circumstances and in the nature
and extent of United States property holdings, it was deemed
“manifestly improper to permit title to pass automatically to the
Philippine Republic on July 4 of this year (1946).”

As a consequence, there was enacted the Philippine Property
Act of 1946, dealing “only with the proprietary interests of the
Tnited States in real or personal property within the boundaries
of the Philippines.”” Section 2 of the act provided:

“There shall remain vested in the government of the United
States or its agencies or instrumentalities all the right, title, and
interest of the said government or its agencies or instrumental.
ities to all real and personal property within the Philippine
Islands as may now be vested in, or later be acquired by the gov-
crnment of the United States or any of its agencies or instrument-
alities.”

March 31, 1954 THE LAWYERS JOURNAIL/



MR. BROWNELL'S . . . ‘-

Sections 3 and 5 dealt with disposition of properties acquired
by the alien property custodian, and provided for immediate trans-
fer of agricultural lands and immediate or ultimate transfer of the
others of such properties to the Philippine government.

Section 4 authorized the President in his discretion, and on
such terms as he deemed appropriate, to transfer title to the
Philippine Republic of other properties of the United States in the
Philippines not within the scope of Section 8. Section 6 provided:

“Nothing contained in this act shall be construed as amend-
ing the provisions of the Act of March 24, 1934 (48 Stat. 456), as
amended, respecting naval reservations and fueling stations, and
diplomatic or consular property, and the property of the high
commissioner to the Philippine Islands, nor as amending the pro-
visions of the jeint vesolution of Jure 29, 1944 (Public Law 380,
Seventy-eight Congress), respecting bases for the mutual protec-
tion of the Philippine Islands and the United States.”

The only explanation of this provision appears, identiczlly, in
the senate and house committee reports, linking section 6 to sec-
tion 4 in this fashion:

“6. The President of the United States is authorized in his
discretion to dispose of all other properties held Ly the United
States government in the Philippi other than diplomatic and
consular establishments and others covered by the independence
act, to the Philippine government.” i

Apropos of the retention of property titles in the United States,
as provided in section 2 of the act, the house report said:

“Some have interpreted the Independence act of 1934 as nrovid-
ing for the relinquishment of all property titles now vested.in the
United States government to the government of the Philippines
efter July 4, 1946, the date set by law for achievement of Phil-
ippine independence. In the minds of cthers, this interpretation
is questioned. Yet it is the feeling of this committee that this legis-
lation is vitally necessary to clarify any doubts as to the present
meaning of existing law.” 2

And in regard to the effect of section 2, both committee reports
said:

‘“7T.  Agencies of the United States government are granted
the right to retain title to properties presently owned and to ac-
quire new properties for discharge of Federal functions in the Phil-
ippines after the date of independence except in the instances of
enemy properties which are otherwise provided for.”

In one of this explanation of sections 2, 4, and 6 of the Philip-
pine Property Act does there appear to be any limitation on the
sweep of the plain words of secticn 2 under which there remains
vested in the government of the United States, or its agencies
or instrumentalities, all right, title, and interest to real and per-
sonal property now (July 2, 1946) vested in the government or its
agencies cr instrumentalities. Plainly, this reservation of title in-
cludes real and personal property of the United States used for
military and naval purposes. Even applying section 6 to section 2,
as we lieterally must in testing its meaning, section 6 effects no
change in the scope and breadth of section 2. For, the provisions
of the Independence act as amended, and the provisions of the
joint resolutions of 1944, which are named and expressly save from
amendment by section 6, are the provisions of those laws which re-
serveserve the title of the United States, beyond the independence
date, to naval reservations and fueling stations, to diplomatic and
consular property, and to base generally.

Thus, section 2 of the Philippine Property act overlaps and
has confirmed the reservation of United States title to military
and naval bases; and section £ of the Property act has a limiting
significance, as the house and senate committees quite logically
indicated, only upon section 4. As a result, section 4 is authority
for the disposing of United States property in the Philippines
to the Philippine Republic, other than: 1) property acquived by
the alien property custodian (covered by section 3 and 5); 2) dip-
lomatic and consular property including property of the high com-
missioner (excluded by section 6), and, 3) property constituting
raval reservations, fueling stations, or military bases of the United
States (excluded by section 6). However, as already noted and

18 THE LAWYERS JOURNAL March 31, 1954



MR. BROWNELL'S . . .,

as is discussed more fully later, the Tydings-McDuffie act as
amended, and the joint lesolutmn of June 29, 1944, already had
made p i for the di i after ind of the
sccond and third categories of property not covered by section 4
of the Philippine Property act.

Events that have transpired since the enactment on July 3,
1646, of the Philippine Property act, add further confirmation to
the continuance after Philippine independence of United States
title in the base pwpeltles, On July 4 1946, the Plesldent of the
United States pr the of the P as

One of the recitals of the preamble to the Military Bases
Agreement might have raised a difficult-to-explain ambiguity re-
garding the title were it not for the surrounding circumstances.
The clause stated that the two countries were desirous of cooperat.
ing in their common defense, “particularly through a grant to the
United States of America by the Republic of the Philippines in
the exercise of its title and sovereignty of the use, free of rent,
in furtherance of the mutual interest of both countries, of cer-
tzin lands of the public domain.””

An of notes between the United States and the Phil-

a separate and self-governing nation. The proclamation recites
that “in accord with and subject to the reservations provided for
in the applicable statutes of the United States” the United States
withdraws and surrenders all rights of possession, supevvisi
jurisdiction, control, or sovereignty in and over the territory and
people of the Philippines. (Proclamation No. 2695, 11 F. R. 7517,
60 Stat. 1352).

The treaty of general relations between the United States and
the Philippines, signed July 4, 1946 (effective October 22, 1946),
(TIAS No. 1568, 61 Stat. 1174) repeats in Article VI the provi-
sions of the Tydings-McDuffie act, section 2(b)(1), that the prop-
erty rights of the United States of America and the Republic of the
Philippines shall be promptly adjusted and settled by mutual agree-
ment.» The protocol attached to the treaty says expressly that
“this treaty does not attempt to regulate the details of arrange-
ments between the two governments for their mutual defense; for
the establishment, termination or regulation of the rights and du-
ties of the two countries, each with respect to the other, in the
settlement of claims, 2s to the ownership or control of real or
personal property,” ete. Further, “it is understocd and agreed
that the conclusion and entrance into force of this treaty 1s not

ippines, simultaneous with his signing of the agreement, makes
clear that this reference to Philippine title is not to all of the
lands comprising the bases and temporary installations, but is to
the parts of those lands and any additional lands that the United
States might require in expansion or exchanges, which happen
to be undisputed Philippine public lands. The American ambas-
sador’s note of March 14, 1947, said:

““I have the honor to state, in signing the agreement of March
14, 1947, between the United States of America and the Republic
of the Philippines concerning military bases, the understanding
of my government that the question of the adjustment of any
rights and titles held by the United States pursuant to the provi-
sions of the act of congress of March 24, 1934 as amended,
specifically section 10(b) thereof, the joint resolution of the con-
gress of June 29, 1944, and the act of congress of July 3, 1946,
and treaties and agreements heretofore entered into between the
United States and the Philippines, to real property in any of
the bases covered by the aforementioned agreement or any na-
val reservations or fueling stations not so covered is reserved and
will be settled subsequently in accordance with the terms of tke
acts and joint resolution of the congress mentioned above.”

exclusive of further treaties and executive agreements p
forr \the specific regulation of matters' broadly: covered herein.”
The treaty and protocol clearly reserved the question of United
States property titles for future settlement.

On March 14, 1947, there was signed the agreement between
the United States and the Philippines concerning military bases
in the Philippines, which entered into force March 26, 1947.

The tenor of this fairly detailed agreement was that the Philip-
pine Republic granted to the United States the right to retamn
the use as bases of some 16 bases or military or naval reservations
listed in Annex A (in general descriptive terms, not by metes
and bounds), and agreed to permit the United States, upon no-
tice, to use some seven additional bases similarly listed in Annex
B, as the United States should determine to be required by mili-
tary necessity. It was further agreed that the United States
might expand such bases, exchange them for other bases, ac-
quire additional bases, or relinquish rights to bases, as the mili-
tary exigencies require.

Maach 31, 1954

The acknowled of the same date by the Philippine sec-
retary of foreign affairs set out the United States note in full
and then said:

“I have the honor to state that, without conceding the existence
of any rights or titles to the real property herein referred to, my
government concurs with the understanding above set forth.”

So that again the matter of the United States title in and to
military base land and military or naval reservations or fueling
stations was not settled directly or indirectly in the military bases
agreement, and the titles remained in the United States subject
to future negotiation and settlement.

Nowhere in this background of conduct and transactions is
there any basis for as much as implying a. general passage of
the title of the United States to the Philippine government in and
to the properties comprising the United States military and na-
val bases in the Philippines. Even if some basis could be developed
for implying a grant, it would be of no legal consequence in the
face of the well-established principle of law concerning grants of
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land by the sovereign, that a grant of the sovereign must be
explicit and nothing passes by implication. Northern Pacific Rail-
way Co. v. Soderberg, 188 U.S. 526, 534 (1903) Great Nortliern
Railways Co. v. United States, 815 U.S. 262, 272 (1942).

Indicative of the clear understanding regarding the actual
state of facts, and possibly the law, were the express, formal con-
veyances to the Philippine Republic in 1947 and 1949, following the
execution of the Military Bases agreement, of the title of the
United States to some 30 or more military reservation or proper-
ties deemed to be in excess of United States military requive-
ments. The transfers were effected by notes from the United
States embassy at Manila and accepted by the Philippine depart-
ment of foreign affairs in reply notes. The notes referred expli-
citly to each property conveyed, and accompanying the United
States notes were lists of executive orders and Torrens certificates
of title under which the United States had claimed title to the mili-
tary reservations conveyed.

A subsidiary question has been raised regarding title to the
areas embraced in the temporary installations provided for by Arti-
cle XXI of the Military Bases agreement. Most of these properties
apparently have already been conveyed to the Philippine govern-
ment by the specific conveyances referred to above. However, the
legal adviser’s memorandum indicates that there remain two such
properties held by the United States, the Fort McKinley reserva-
tion and the Port of Manila Reservation. ;

Under Article XXI it was agreed that the United States
would retain the right to occupy temporary quarters and installa-
tions existing outside of the bases listed in Annexes A and B, for
a reasonable time not exceeding two years as might be necessary
to develop adequate facilities within the bases for the United
States armed forces. It was provided that the temporary period
might be extended hy mutual agreement, and there has been one
such extension for three years from March 26, 1949. There is
no express agreement for transferring title to these properties,
and there has been no blanket transfer of the United States title
in such temporary installations to the Philippine government. How-
ever, there have been the specific transfers of most of the pro-
perties individually, as indicated. The suggestion is offered in the
legal adviser’s memorandum that possibly the exchange of notes,
which took place concurrently with the signing of the Military
Bases agreement. purnorted to reserve only the adiustment of titles
te those properties listed as Annexes A and B bases and naval
reservations and fueling stations, thereby excluding Article XXI
temporary installations and implying an obligation to transfer
them to the Philinpine government. The history of the nego-
tiations underling the agreement and the simultaneous exchange of
notes, which is set ont in detail in the state department research
project No. 319 of February 1953 (The negotiation of the United
States-Philippines Military Bases agreement of 1947} negate this
speculation. It is quite clear that the purpose of the agreement
was to cover the use of the properties for military purposes, and
the purpose of the notes was to leave onen for future settlement
the rights and titles to real property. Thus, no fine or technical
distinction between Annexes A and B bases and any other type
of military installation was intended in reserving for the future
the issue of title.

I therefore am of the opinion that, except for such military or
naval properties as the United States has expressly and formally
conveyed to the Philippine republic, as in the exchange of notes
contained in TIAS 1963 and TIAS 2406, the United States now
has whatever title it had prior to July 4, 1946, in the land or areas
comprising the bases listed in Annexes A and B of the Military
Bases agreenment of March 14, 1947, in the naval reservations
and fueling stations not so listed in that agreement, and in the
areas covered by Article XXI of the agreement. b

Furthermore, I am of the view that there has been no adjust-
ment and settlement of the property rights of the United States
in the Philippines within the meaning of the Tydings-McDuffie
Act. The matter has been reserved for future disposition severa!
times and remains yet to be adjusted and settled.
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You have also asked whether, under our agreements with the
Philippines and our statutes, the United States is obligated to trans-
fer presently without compensation any of the titles to Annexes A
and B bases of the 1947 agreement, to naval reservations and fueling
stations, and to Article XXI (1947 Agreement) temporary installa-
tions; and if there is mo obligation, whether the President of the
United States is authorized by law to make such a transfer.

I believe there is little question ,from the history already re-
viewed, that the congress which enacted the Tydings-McDuffie Act
in 1934 intended that title to, and any further operation of, the mili-
tary reservations of the United States in the Philippines, except
naval reservations and fueling stations, should pass to the new
Philippine Republic upon its establishment in 1946. Conversely,
as to naval reservations and fueling stations, it was contemplated
hat title in the United States, as well as operation by the United
States, would be continued for at least two years; and thereafter,
pending the conclusion of negotiations begun in that period by
the President, title and operation would remain with the United
States for such time as would be agreed upon by the adjustment
and settlement between the President of the United States ana
the government of the Philippines. Nothing in the statute preclud-
ed the making of an arrangement for either permanent retention
or complete transfer of the naval properties by the United States,
or for some intermediate solution. iy

As to the naval reservations and fueling stations, there has
been no change in the law or their status as United States property.
Subsequent acts and agreements of the United States and the Phil-
ippines have reserved the issue for the future. The President of
the United States continues to be authorized to make the finas
settlement with the Philippine Republic which will decide for how
long and upon what conditions the naval reservations and fueling
stations, veserved under the Tydings-McDuffie Act, will remain the
property of the United States or be transferred to the Philippine
Republie. The President is under no obligation to give these
properties to the Philippine government, or to transfer them
for compensation. He is vested witk. complete discretion in the
matter.

If he concludes that it is in the interest of the United States to
convey to the Philippine government title to any of the naval re-
servations and fueling stations in the islands, with or without

i he enjoys complete authority to make the conveyance
under section 10 (b) of the Tydings-McDuffie Act, 48 Stat. 462.
His authority extends to “the adjustment and settlement of all
Guestions relating to the naval reservations and fucling stations.”
The word “settlement” in its general sense signifies ‘‘the act of
conferring anything in a formal and permanent manner; a bes-
towing or granting under legal sanction.” (80 C.J.S. 125). Since
a settlement of the questions under section 10(b) might well in-
clude relinquishment of titles, the President has obviously been
authorized to make any necessary conveyances. The reference
in section 10(b) to his entering into negotiations with the Phil-
ippine government in no wise detracts from this full authority
The language is significant only in the matter of time (.e., he is
to commence negotiations within two years after independence)
since as this government’s organ in foreign affairs the President is
authorized by the Constitution to negotiate on any appropriate
subject for negotiation with a foreign government.

Moreover, as noted at a later point in this opinicn, I am of the
view that the authority conferred upon the President by the joint
resolution of June 29, 1944 tends to confirm, if not augment, his
discretionary authority te agree with the Philippine government
and convey to it any of the naval reservations and fueling stations
in the Philippines.

As to the military reservations of the Tydings-McDuffie act,
there has been a complete change in the law and status as provided
for in 1984. In place of their passage to the Philippines upon
the achievment of independence the President has been authorized
under the joint resolution of June 29, 1944, after negotiation
with the President of the Philippine Commonwealth or the Pres-
ident of Philippine Republic, to withhold and to retain as bases,

(Continue on page 159)
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in addition to the naval reservations and fueling stations, any
and all reservations of the United States as he may deem necessary
for the mutual protection of the Philippire Islands and the United
States, and by such means as he finds appropriate. In addition,
he has been authorized by the same joint resolution to ecquire
bases and to retain them for the same purpose and by the same
means. As a result, the President was and is vested with complete
diseretionary authority to retain or convey to the Philippire gov-
ernment the title in and to any military bases of the United
States in the Philippines.

The language of the joint resolution of June 29, 1944, 58 Stat.
625, referring to ‘‘bases” without qualification and “in addition to
any provided for by the Act of March 24, 1934, is comprehen-
sive enough to include the naval reservations and fueling stations
as well as military reservations, so that the President’s earlier
authority as to naval reservations and fueling stations is reinforced
by the joint resolution.

Again, as in the case of the naval reservations and fueling sta-
tions, there is no ubligation on the part of the President to transfer
title to the bases without comnensation. Likewise, there 1s no
cbligation on the part of the President to demand compensation
in connection with a transfer. His discretion is complete.

A further question has been raised in regard to those proper-
ties of the United States which have been or are being used as
“temporary installations’” under Article XXI of the Military Bases
Agreement in contrast to the Annexes A and B bases under_that
agreement, It is said that bhecause of their temporary nature
it might be inplied that upon tcrmination of their use the tem-
porary installations would be conveyed to the Philippine govern-
ment without compensation. But there is nothing in the agreement
making provision for such conveyance of title; and as noted
earlier in this opinion, the contempcraneous exchange of notes
accompanying the Militaty Bases agreement was inlended to re-
serve the whole issue of title to properties involved in the bases
agreement for future settlement in accordance with the acts and
joint resolution of the congress. Article XXI, like the rest of -the
agreement pertaining to the Annexes A and B bases, is concerned
with the use for niilitary purposes of the property involved, rather
than its ownership.

The memorandum of the legal adviser points out that the num-
ber of temporary installations has been greatly reduced by the spe-
cific, formal conveyances to the Philippine government of most of
the United States military propeities coming under the head of
temporary installations. In the category of real property consti-
tuting a temporary installation there remains, he says, only the
Fort McKinley reservation, and the Prrt of Manila reservation as

to which Article XXI makes special provision. The past con-
veyances ¢f aulmost all of tempurary installations without com-
pensation in 1947 and 1949 might be claimed to be some evidence
of a “moral obligation” to convey the remainder of the temporary
installation without compensation. 1 do not find any legal ob-
ligation requiring the United States to convey title to the remainder
of the temporary installations; nor 1s there any provision of law o1
agreement dealing differently with those titles than is provided
in the case of the Annexes A and B bases and the naval reserva-
tions and fueling stations. If in the past the President was moved
to convey to the Philippine government title to the military in-
stallations which were surplus to the United States needs, without
compensation, he was well within hi¢ authority, as has been already
described. As the history of the period indicates, he may well have
lieen motivated by the desire to obtain Philippine cooperation in
supplying other properties or facilities for United States use.
Equally, the President may find today that those expectations
have not been realized, in view of the fdct that at the present
time the United States is having difficulty obtaining property from
the Philippme government needed for expansion of the bases. But
these are reasons of policy, calling for the exercise of the discre~
tion vested in the President. They do not constitute legal obligations.

1 therefore conclude that there is no different law governing the
disposition of United States titles to properties comprising the Axrti-
cle XXI temporary installations than is provided for disvosition
of the titles to the Annxes A and B bases of the Military Bases
Agreement.

As to all three categories of base property, viz, Annexes A
and B bases, naval reservations und fueling stations, and Article
XXI installations, there is no obligation on the part of the United
Stutes to transfer presently to the Philippine government titie to
any such properties, with or without compensation. However, the
President is authorized in his discretion, to make trausfers of such
base property as he deems to be in the interest of the United
States on such terms and conditions as he may deem advisable,
in agreement with the government of the Philippine Republic.

In view of the possible with the Phili govern-
ment, which lie ahead, it is my understanding that you do not want
this opinion to be published. Therefore, for the present, I am’
maintaining the same classification for this opinion as has been
assigned tc be the incoming material.

I am sending copies of this opinion to the director of the
bureau of the budget, the secretary of the navy, and the secretary
of the air force.

Sincerely,
HERBERT BROWNELL, JR.
Attorney General
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